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Introduction

Trade and investment liberalization and facilitation constitute vital pillars over which APEC is built on. Nevertheless, trade and investment policy landscape in the APEC region has changed considerably since its creation, in 1989. The Uruguay Round was concluded successfully and the WTO was constituted. The multilateral trading system remains the basic framework for conducting economic relations by APEC economies, but economies are turning to regional trade agreements and free-trade agreements (RTAs/FTAs) at a growing pace, in order to pursue their liberalisation and economic engagement objectives. 

Several plurilateral RTAs/FTAs involving members of APEC are already in place, and others are at various stages of consideration. Consequently, more complex and efficient supply chains have emerged in response to lower trade barriers and regional economic integration. The services sector has become the largest component of many regional economies, and business is increasingly concerned about the efficiency, availability and security of economic infrastructure and supply chains. However, this commercial trend raises the challenge, singled out by the business community, of taking further steps to enhance the convergence of RTAs/FTAs in the Asia Pacific, as the spaghetti bowl of crisscrossing and divergent FTA/RTA provisions may negate their scope to benefit from the negotiated trade preferences.
In 2007, Leaders established a milestone in this process, as they endorsed the Regional Economic Integration (REI) Report, which, among its objectives, not only seeks to further stimulate trade and investment between and among APEC member economies, but also to allow for a true trans-Pacific integration. The agreed actions included in the 2007 REI Report provide for further ways and means to promote regional economic integration, including a Free Trade Area of the Asia-Pacific (FTAAP) as a long-term prospect.
Aligned with the mandate on REI, this study is focused on addressing the agreed action on:

“Conducting an analytical study of existing bilateral and plurilateral free trade agreements in the region with aims of increasing knowledge of their similarities and differences, as well as enabling economies to identify possible ways in which the FTAAP concept could be further analysed.”
In this line, the outcomes of this study contribute to the identification of the opportunities that a possible FTAAP could provide, as a means of addressing the proliferation of RTAs/FTAs in the Asia Pacific region as well as promoting a higher level of convergence and consolidation of RTAs/FTAs in a comprehensive and WTO-plus manner, and at the same time indentifying the challenges it could present. 
The study on Identifying Convergences and Divergences in APEC RTAs/FTAs was done through a collaborative effort of Peru, Chile, Japan, New Zealand, Thailand, United States and the Inter-American Development Bank (IADB). We would like to extend a special thanks to the IADB for contributing with the analysis on the Market Access and Rules of Origin chapters.
Scope of the Study
This study covers 15 chapters of 42 RTAs/FTAs within APEC and, in an inventory-like approach, provides a better understanding of the levels of commonality across trade agreements in the region, as well as highlights policy challenges in cases where divergences are identified. The 42 RTAs/FTAs covered by the study are the following:
	1
	Australia - New Zealand

	2
	Australia - Papua New Guinea

	3
	Australia - Singapore

	4
	Australia - Thailand

	5
	Australia - USA

	6
	Australia - Chile 

	7
	Australia - ASEAN - New Zealand

	8
	ASEAN - China

	9
	ASEAN Free Trade Area

	10
	Brunei Darussalam - Japan 

	11
	P4 (TPP)

	12
	ASEAN - Japan

	13
	ASEAN - Korea

	14
	Canada - Chile 

	15
	NAFTA

	16
	Canada - Peru

	17
	Chile - China 

	18
	Chile - Japan

	19
	Chile - Mexico

	20
	Chile - Korea

	21
	Chile – Peru

	22
	Chile – USA

	23
	Asia Pacific Trade Agreement (APTA)

	24
	China - Hong Kong, China 

	25
	China – New Zealand

	26
	China – Singapore

	27
	Indonesia - Japan

	28
	Japan – Malaysia

	29
	Japan – Mexico

	30
	Japan – Philippines

	31
	Japan - Singapore

	32
	Japan – Thailand

	33
	Japan - Viet Nam

	34
	Korea – Singapore

	35
	Korea  - USA

	36
	Mexico - Peru

	37
	New Zealand - Singapore

	38
	New Zealand – Thailand

	39
	Peru - Thailand

	40
	Peru - USA

	41
	Peru – Singapore

	42
	US – Singapore


At this point, the study covers the chapters on Market Access, Rules of Origin, Customs Procedures, Sanitary and Phytosanitary Measures (SPS), Technical Barriers to Trade (TBT), Trade Remedies, Cross-Border Services, Investment, Government Procurement, Competition Policy, Intellectual Property, Labour, Environment, Dispute Settlement and Electronic Commerce. For each of those chapters, comparative matrixes have been prepared for the 42 APEC RTAs/FTAs
, as well as detailed reports regarding the main possibilities of convergence and divergences among the provisions included in each chapter. 

The study has also provided for the development of an RTAs/FTAs database that enables the comparison of the provisions in these 15 chapters. The database, which includes all comparative matrixes, may be found at: http://www.mincetur.gob.pe/apec_fta
General Outcomes

The study found that in particular chapters, such as the ones related to Customs Procedures, the substance and intent of the rules employed in existing agreements does not vary markedly, whereas in other areas a higher level of divergence could be identified. This high level of convergence and similarities found in some FTA provisions open the possibility for a deeper and less complex integration in the region; nevertheless the level of divergence in some key chapters, such as the accumulation linked to Rules of Origin, may need further study.

The process of harmonization of agreements in the Asia Pacific is an issue of great importance, particularly for small and medium enterprises to benefit from trade liberalization. In this sense, the study shows the existence of a possibility for convergence in the analyzed chapters and sets a basis for discussing alternatives for achieving a more thorough harmonization, which may lead towards an FTAAP in the long term.
In general terms, some of the outcomes in the analysed chapter are:

· Market Access

The prospects for convergence vary somewhat across the different market access disciplines, as there are some distinct RTA/FTA families centred around some RTA-rich economies. More broadly, there are also distinctions among the trans-Pacific RTAs/FTAs on the one hand, and intra-Asian RTAs/FTAs, on the other. However, the substance and intent of the rules employed do not vary that markedly across the examined RTAs/FTAs, even if distinct language is employed. In short, neither distinct language in the presence of similar intent, nor the lack of coverage necessarily entails a lack of prospects for convergence. 
· Rules of Origin

Most of the RTAs/FTAs studied apply a detailed approach. The degree to which rules are differentiated by product varies in the RTAs/FTAs in the sample, with some agreements applying a fixed general rule for most products and singling out a smaller set of products for specific requirements. Meanwhile, other FTAs eschew general rules altogether and consider every product individually in the negotiation. These differences may raise difficulties in the event of convergence, as some integration schemes such as cumulation needs a higher degree of harmonization.
· Customs Procedures

The convergence of the existent Customs Procedures chapters in APEC’s FTAs/RTAs shouldn’t rise as a major difficulty, as the issues included and the level of commitment are rather similar and seek the same objectives. The main difficulty would appear in the cases of the economies that don’t usually include a Customs Procedures chapter in their FTAs or in which the provisions included are shallower and less binding, as a whole new set of commitments would materialize.

· SPS

Even though these chapters share a similar goal, which in the end could lead to a successful convergence of agreements, some clear divergences appear, especially between those agreements which base the treatment of SPS measures in the reaffirmation of the WTO commitments and those that consist on the development of a framework to achieve its objectives going beyond the WTO SPS Agreement. Nevertheless, as all of the Parties involved in the analyzed FTAs/RTAs are members of the WTO, taking the SPS Agreement as a basis for developing deeper provisions regarding this topic makes a convergence scenario feasible among APEC economies.

· TBT

The analysis of the provisions stated in the TBT and Mutual Recognition chapters allows us to identify the existence of commonalities, often based on the TBT Agreement of the WTO, which could lead to the development of framework provisions without distancing the economies of their previously agreed practices.

· Trade Remedies

The analysis focuses on the similarities and differences found among anti-dumping measures, countervailing duties, safeguards among other trade-related measures covered by APEC economies in their FTAs and shows several commonalities among the assessed RTAs/FTAs.
· Competition Policy

These provisions vary considerably in the extent to which they lay down specific requirements for the conduct of competition policy, in the nature and extent of the cooperation and consultation that they prescribe, and more generally in the range of issues that they cover. A common feature of the agreements is the total or partial exclusion of the competition policy provisions from recourse to the dispute settlement provisions of the agreement.

· Services

There is a broad convergence among the services chapters of the RTAs/FTAs examined in this study on the following provisions: the inclusion of GATS modes of supply; national treatment; most-favored-nation treatment; and market access provisions. Broadly speaking, the language of these provisions is similar. There is also a clear trend demonstrating the development of more robust services provisions in APEC FTAs over time.

· Investment

Most of the assessed RTAs/FTAs’ investment chapters adopt substantially the same structure and elements. This is not surprising since they follow the unconcluded draft text of the Multilateral Agreement on Investment discussed at the OECD. It should be pointed out that the contracting parties of the FTAs that don’t follow this similar approach have often concluded, between each other, Bilateral Investment Treaties that fall outside of the scope of this assessment. Therefore the possibility of convergence will be all the greater especially in case of protection as distinct from promotion. Differences among the assessed FTAs’ investment chapters exist in adopting negative list approach on pre-establishment national treatment, to what extent RTA exception should be accepted on MFN, level of commitment on Performance Requirements, and whether to adopt Investor vs State investment arbitration or not.

· Environment

There is ongoing discussion about whether, and to what extent, environmental provisions should be included in RTAs/FTAs. As there is no stand alone environmental agreement at the WTO, arguably there is no one universally adopted model to point to when developing environmental provisions for an RTA/FTA. However, more than half of the agreements reviewed included some provisions on the environment and over the last 10-15 years the proportion of RTAs/FTAs that include environmental provisions has continued to increase. 
· Labour

Eleven of the 13 APEC agreements containing labor provisions include preambles or objectives sections with broad pronouncements on labor rights. The preambles and objectives sections generally reference the idea of improving, protecting, enhancing, enforcing, promoting, and otherwise committing to basic worker rights or labor standards.
Further Actions

At this stage, the study covers several FTAs/RTAs in the APEC region, with an ample array of provisions in the analyzed chapters, which constitute the core of these agreements. We consider that the next logical step is to focus the analysis on better understanding the convergences and divergences that have already been identified, as well as on narrowing the gaps in APEC economies’ approaches to key trade and investment issue areas.  

In this sense, it is necessary to start working on achieving greater convergence and minimizing divergence in key areas based on the results of this study. Preferential rules of origin, for example, present themselves as a possible area of future work on RTAs/FTAs. Differences between and complexities in these rules are often cited by business as an impediment to better utilisation of preferential trade agreements. An exploration of the various rules of origin used in the APEC region therefore has be undertaken this year, and could possibly be followed by an exploration of how they might be rationalised.

Finally, it is important to note that the comparative analysis presented in this study attempts to provide a broad and deep overview of trade liberalization in APEC, but constitutes a tool and not an end in itself. APEC economies ought to decide upon the ways in which these tools will help find a strategy to turn RTAs/FTAs into building blocks towards APEC economic integration.

General Market Access Provisions in the APEC Region FTAs 

I.
Overview

The purpose of market access chapters is to establish the rules under which the exchange of goods in an FTA is carried out. The rules cover such major areas as general issues pertaining to tariff liberalization, non-tariff measures, special regimes, institutional issues, and provisions regulating agricultural trade. We hereby compare the relevant provisions of 42 FTAs among APEC members. 

The main conclusion from the analysis is that the prospects for convergence vary somewhat across the different market access disciplines, and that there are some distinct RTA families centered around such frontrunners economies as Singapore and the United States. More broadly, there are also distinctions among the trans-Pacific RTAs on the one hand, and intra-Asian RTAs, on the other. 

However, we also find that the substance and intent of the rules employed do not vary that markedly across the examined RTAs, even if distinct language is employed. Furthermore, it should be stressed that the absence of a provision in a given RTA does not necessarily entail that the RTA could not be converged with RTAs that do cover the provision. In short, neither distinct language in the presence of similar intent, nor the lack of coverage necessarily entails a lack of prospects for convergence. 
II.
General Issues

Most FTAs analyzed here cover most of the general issues related to market access, including definitions, national treatment, adherence to multilateral rules on customs valuation for imported goods, and safeguards. There are slight variations in the application of safeguards—most agreements permit bilateral safeguard measures if imports from the other party cause or threaten to cause serious injury to the domestic producers; many also stress that the agreement at hand does not affect the parties’ rights under multilateral rules on safeguards. Singapore-New Zealand, Australia-New Zealand, and Singapore-Australia agreements bar the parties from taking safeguard measures against goods originating in the other party. Chile-Mexico, Chile-US, and Peru-Thailand agreements contain language on trade in certain used goods, as well. 

III. 
General Issues of Tariff Liberalization
Most agreements considered here are by and large aligned with (and/or explicitly call for adherence to) GATT and WTO provisions in market access, and all recent agreements, except for ASEAN-China and Singapore-Korea agreements, also explicitly bar the parties from retracting their tariff liberalization commitments. Except for the US-Australia agreement, all US as well as Chilean agreements have a provision opening the potential for accelerating tariff lowering; Japan’s agreements open the possibility for potentially improving on market access conditions after the agreement in question enters into force. ASEAN-China, Australia-Papua New Guinea and Chile-Korea agreements have provisions guaranteeing MFN treatment to the parties. NAFTA and Australia-Thailand, New Zealand-Thailand, Chile-Korea, Chile-Mexico, and Canada-Chile agreements allow the parties to maintain import measures to allocate in-quota imports that are made pursuant to a tariff quota set out in the parties’ respective schedules, as long as such a measure does not have trade restrictive effects on imports beyond those caused by the imposition of the tariff quota.

IV. 
Non-Tariff Measures

While most agreements contain non-tariff measures on administrative fees and formalities and on import and export restrictions, only a handful of them—ASEAN, ASEAN-China, and Australia-New Zealand—carry provisions also on quantitative restrictions. FTAs with a country of the Americas as a member, Singapore-Japan, Japan-Mexico, Japan-Chile Singapore-Australia, and the Japan-Philippines FTA also bar export taxes. All US agreements as well as Chile-China and Peru-Thailand agreements exhort conformity with GATT Article III, and more than half of the agreements regulate the use of subsidies—many of them specifically on agricultural goods. 
V. 
Special Regimes

In the area of special regimes, NAFTA, US FTAs with Australia and Chile, and Canada-Chile FTA are particularly encompassing, containing provisions on waiver of customs duties, temporary admission of goods, expeditious release, and goods re-entered after repair or alteration. Only temporary admission of goods in transit is covered by more than half of the FTAs, such as most agreements in the Americas and Japan’s agreements. Intra-Asian FTAs and many of the FTAs between Latin American and Asian countries lack all or nearly all special regime provisions. 

VI.
Other Measures 

Very few FTAs contain other measures provisions. Those that do are FTAs formed by the countries of the Americas. Most of US and Chilean agreements have provisions on distinctive products (US on bourbon and Chile on wine and spirits). Also Mexico and Peru’s agreements contain clauses on tequila and pisco, respectively. Chilean and US agreements also carry provisions on geographical indications, and provide for the establishment of state enterprises, as long as such entities are consistent with the parties’ obligations under FTAs’ investment and financial services chapters. US agreements furthermore eliminate merchandise processing fee on originating goods. Australia-US, Chile-US, Singapore-US, Peru-US, Korea-US and Korea-Singapore FTAs have provisions ensuring that trade in digital products is free of duties, and preventing other forms of discriminatory treatment (Note: in some of these agreements the provisions appear in a separate electronic commerce chapter). 

VII. Institutional Issues

Trans-Pacific and intra-Americas FTAs contain rather elaborate institutional measures on market access issues; also some Singaporean agreements, Thailand-Australia, Thailand-New Zealand and selected Japanese FTAs are quite comprehensive in this area. These agreements, as well as all US and Chilean FTAs in general make a particular mentioning on transparency, including publication by any of the parties of laws, regulations, procedures and administrative rulings that may affect the issues covered in the agreement in question. They also tend to set up a committee on trade on goods as well as contact points to facilitate communications among the parties and to attend to any issues arising during the implementation phase. Most agreements also call for regular committee meetings among the parties. NAFTA, Canada-Chile, and the US-Peru and US-Korea FTAs stand up a special sub-committee on agricultural market access issues. All US FTAs provide for the sharing of information. 

VIII. 
Agricultural Market Access

The final matrix focuses primarily on those FTAs that have specific chapters, sections, or protocols on agricultural market access. FTAs in the Americas tend to cover several of the various agricultural provisions. Most agreements—including those without a specific agricultural chapter—contain provisions (and generally prohibitions) on agricultural export subsidies. Indeed, while intra-Asian agreements tend to be thinner in this area, they often contain provisions on export subsidies and some form of cooperation among the parties. Agreements between Asia and LAC are for the most part devoid of agricultural market provisions, with Peru-Thailand and China-Chile containing only a prohibition on export subsidies. US FTAs are comprehensive in agriculture, including, among other things, clauses on administration of tariff rate quotas and on the importance of multilateral cooperation on agriculture, particularly in terms of reducing agricultural export subsidies and trade-distorting domestic support. 
State of Integration in the APEC Region: Tariff Liberalization

I. Introduction

The purpose of this background paper is to provide a brief synopsis of market access provisions, mainly tariffs, in select regional trade agreements (RTAs) formed by the Asia-Pacific Economic Cooperation forum (APEC) member economies with each other. 

RTAs have spread en masse around the world in the past 20 years. Today, some two hundred RTAs have been notified to the World Trade Organization (WTO); the number is expected to soar to 400 by 2010. Virtually all economies are party to at least one RTA, and most economies belong to two or more RTAs simultaneously. The United States, which up until the 1990s was reticent to form RTAs, has in the span of a mere 13 years signed 14 RTAs with partners in the Americas, Asia, and the Middle East. Its North American Free Trade Agreement (NAFTA) partner Mexico sports 13 agreements, and Chile has entered into nine, including with the United States and Mexico, respectively. 

The European Union (EU) has adopted a distinct logic of integration, expanding gradually since the early 1970s to cover no fewer than 27 economies. Yet also the EU is looking outward, having concluded RTAs with the southern Mediterranean economies, South Africa, Mexico, and Chile, and aiming at further ones in the Americas and Asia. 

Asian economies are relative newcomers to the RTA theater, having notified a total of 18 RTAs to the WTO by the end of 2007. However, Asian economies are catching up fast with the global trend. Indeed, the recent proliferation of RTAs in Asia-Pacific can be seen as the most notable development in the region’s trading panorama in recent years. The forces propelling Asia toward RTAs in recent years can be seen as in good part rooted in the APEC process, which brought economies together to discuss trade issues under one coherent umbrella, and the 1997-98 Asian financial crisis, which increased awareness of the importance of regional economic policy coordination. 
APEC was followed by the 1992 establishment of the ASEAN Free Trade Agreement (AFTA). Today, however, many Asian economies—first and foremost Singapore, South Korea, Japan, and China—have also set out to pursue bilateral agreements both within and beyond the region. Singapore has been Asia’s integrator juggernaut par excellence, having concluded 13 FTAs. Some of the regional economies’ bilateral agreements include the Japan-Philippines, Japan-Thailand, Japan-Singapore, and Japan-Malaysia, China-Hong Kong, China, Korea-Singapore, and New Zealand-Thailand FTAs. Further negotiations are being pursued for China-Singapore and Japan-Viet Nam FTAs, among others. 

APEC members in Asia and the Americas have also formed agreements across the Pacific. In 2003, South Korea and Chile signed Korea’s first comprehensive bilateral FTA, and in 2005, Brunei Darussalam, New Zealand, and Singapore concluded negotiations for a four-partite FTA with Chile. An FTA between China and Chile—China’s first extra-regional FTA—went into effect in October 2006. The Mexico-Japan Economic Partnership Agreement (EPA), Japan’s first extra-regional free trade agreement, took effect in 2005. In September 2007, Japan-Chile EPA entered into force. 

Singapore and the United States reached one of the first agreements of Singapore’s now extensive network of FTAs in 2003, and the US-Australia FTA entered into force in 2005. The same year, Peru and Thailand signed a bilateral FTA. Panama concluded FTA negotiations also with Singapore in 2006, and Peru and Singapore finalized talks in 2008. Trans-Pacific agreements are poised to expand: the United States has concluded negotiations with Korea, and is amid negotiations with Malaysia and Thailand, while Malaysia and Chile are pursuing negotiations.

There have also been plurilateral FTA initiatives in the Asia-Pacific region. China has entered into an FTA with ASEAN, and the chapter on trade in goods of the ASEAN-Korea FTA (AKFTA) entered into force in June 2007. Agreement between Japan and ASEAN was signed in April 2008. Further ASEAN plurilateral initiatives include a proposal for an ASEAN-India economic partnership, and a recent decision to convert the long-standing trade cooperation between ASEAN and Australia and New Zealand into a genuine FTA. China is currently negotiating with Australia and New Zealand. 

The existing and planned agreements are poised to result in a veritable noodle bowl of RTAs. The most ambitious current proposal is to form a Free Trade Area of the Asia-Pacific (FTAAP) that envisions including all APEC members or some subset thereof.

II. State of Integration in the APEC Region: Case of Market Access

This section strives to dissect and detail the liberalization state of play in RTAs formed by the APEC members with one another. We focus on tariff liberalization schedules of 52 parties in 26 RTAs (Appendix I table 1)
. 

Figure 1 examines the share of tariff lines liberalized by the partners in the 26 FTAs. It maps out the shares of a party’s tariff lines that become subject to liberalization in year 1 (entry into force), years 2-5, years 6-10, years 11-20, and more than 20 years into the RTA. In general, the three-letter ISO code of each economy giving the concession (i.e., the importing economy) precedes the arrow, while the code of the partner economy follows the arrow, although occasionally the code represents an aggregation of economies used to create a single bilateral relationship (e.g. P3, Canada).
 

Figure 1 - Percent of Tariff Lines Duty Free by Selected RTA Partners, by Selected Benchmark Years
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Most agreements are quite frontloaded, liberalizing the bulk of the tariff universe in the first year of the RTA. Singapore stands out for according duty-free treatment to all products upon the entry into force of its agreements. Also Japan in the Mexico-Japan EPA and US agreements with Asian economies free some 80 percent of tariffs in the first year; however, Chile in Chile-Korea and Chile-China agreements and Mexico in the Mexico-Japan agreement backload more than half of liberalization to years 2-5 or beyond. Both parties in the Philippines-Korea agreement start liberalization only in years 2-5.

Figures 2a and 2b assess the extent of reciprocity in tariff elimination between RTA parties by years 5 and 10. They are sorted in a descending fashion from the least to the most reciprocal. While the parties’ respective product coverages often diverge markedly in year 5, with some partners (such as Korea) liberalizing up to twice as many lines as their partners (such as Chile), the differences shrink considerably by year 10. In the case of Singapore-New Zealand and Singapore-Australia FTAs, liberalization is complete and fully reciprocal by year 5. 

Figure 2a - Reciprocity of Concessions: Year 5
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Figure 2b - Reciprocity of Concessions: Year 10
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Figure 3a displays the dynamic, year-to-year evolution of liberalization by the 52 RTA parties over a period of 20 years.
 The bold line describes the average of the liberalization schedules. Figure 3b disaggregates the data by three major regional samples. Overall, agreements are highly liberalizing, freeing some 92.8 percent of tariff lines within 10 years. Agreements in the Americas lead the pack by freeing 96.1 percent of lines by year 10, by which point most liberalization activity has taken place, followed by intra-Asian agreements (92.6 percent) and trans-Pacific agreements (90.8 percent).
 

However, it should also be noted that a small number of parties free fewer than three-quarters of lines by the tenth year. The gaps in liberalization are largely explained by textiles and agriculture. Indeed, agricultural products are in most agreements subject to greater protection and longer tariff liberalization periods than are industrial products. Note that in a global study of RTAs by the IDB, the results of the findings change only very marginally when they are weighted with trade.
Figure 3a - Evolution of Duty-Free Treatment in Selected RTAs
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Figure 3b – Evolution of Duty-Free Treatment in Selected RTAs, by Region
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Figure 4a displays the same information in “real time”, or by calendar years in the 1994-2026 period. Overall, liberalization in the RTAs analyzed here has reached 80 percent today, and will have climbed above 95 percent by 2015. Figure 4b provides more nuance by showing the liberalization trajectories of individual RTA concessions in select benchmark years. Two-thirds of the partners have freed more than 80 percent of lines to date and the vast majority will have done so by 2013. In their bilateral agreement, Peru and Thailand sprint toward the 80 percent threshold during the 2013-2018 period. 

Figure 4a – Evolution of Duty-Free Treatment in Selected RTAs in 1994-2026
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Figure 4b –Duty-Free Treatment in Selected RTAs in 2008-2026, by Selected RTA Partners and Benchmark Years
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In sum, the analysis of tariff liberalization in RTAs in the APEC region yields two main results: 

· Agreements in Asia are rather young compared to their counterparts in the Americas, yet the agreements analyzed here liberalize trade very rapidly. In particular, Singapore liberalizes basically all goods in the first year of its agreements. RTAs formed by the economies of Asia with partners in the Americas are somewhat more backloaded particularly by Chile in the Chile-Korea FTA and Mexico in the Mexico-Japan agreement. In the Americas, RTAs signed by the original NAFTA members liberalize most products rapidly (usually some 70 percent in the first year). However, since most RTAs explored here liberalize 90 percent of tariff lines (as well as trade-weighted lines) by year 10 into the agreement, the coverage of products across the regional samples tends to become rather homogeneous by the end of the first decade. 

· To be sure, liberalization is not uniform. There are a number of outlier RTA parties (often less developed parties) and product categories (particularly in sensitive sectors such as agricultural products, food preparations, textiles and apparel, and footwear) that trail the overall trend of liberalization. 

III. Conclusion

The Asia-Pacific region’s RTAs spree has followed and in some cases paralleled the regional economies’ overall economic and multilateral trade liberalization strategies, and has brewed into an increasingly dense regional noodle bowl of agreements. The region’s RTAs are still relatively nascent, but they also feature rapid liberalization. The main challenge for the region in the near-term is to define a future integration strategy that leverages the wave of reforms and RTAs, while also retaining the APEC region’s already important gains from the increasingly liberalized global trade and investment regimes. 
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Appendix I 

Table 1 – RTAs Covered in the Analysis
	Agreement
	Year of Entry into Effect

	
	

	Chile-China
	10/1/06

	Australia-Thailand
	1/1/05

	Canada-Chile
	7/5/97

	Chile-Korea
	4/1/04

	Chile-Mexico
	8/1/99

	China-Hong Kong, China
	1/1/04

	Japan-Singapore
	11/30/02

	Mexico-Japan
	4/1/05

	New Zealand-Singapore
	1/1/01

	Singapore-Australia
	7/28/03

	United States-Australia
	1/1/05

	United States-Chile
	11/1/04

	United States-Singapore
	1/1/04

	Chile-New Zealand-Singapore-Brunei
	5/28/06 (NZL, SGP), 7/12/06 (Brunei), 

11/08/06 (Chile) 

	NAFTA
	1/1/94

	US-Peru FTA
	1/1/09

	Chile-Peru
	7/1/98

	New Zealand-Thailand
	7/1/05

	Chile – Japan
	9/3/07

	Korea – ASEAN (here: Philippines)
	June 2007

	Korea - Singapore
	03/2/ 06

	Peru - Thailand
	NA

	Japan - Malaysia
	07/13/06

	Japan – Philippines 
	NA

	US – Korea
	NA

	Japan-Thailand
	11/1/07


General Rules of Origin Provisions in the APEC Region FTAs 

I.
Overview

The purpose of the Rules of Origin and Origin Procedures is to establish criteria, as well as procedures for determining and ensuring compliance with these criteria, for determining what goods can be considered to originate in a Party to each FTA and may thus benefit from the agreed tariff reductions. We compare the relevant provisions of 42 FTAs among APEC members.

II.
Product-Specific Rules

Each FTA must specify the elemental criteria for determining origin. This can be done either by establishing a single criterion that applies to all products, or by establishing different, detailed criteria for each product in the tariff nomenclature.

Within the set of FTAs studied, all but ASEAN-China and Australia-Singapore apply the latter, more detailed approach. Australia-New Zealand did not have product-specific rules until 2007, when a new slate of detailed rules entered into force. The old rule can still be used to demonstrate origin at the trader’s option through 2012, at which point that alternative will be phased out.

The degree to which rules are differentiated by product varies in the FTAs in the sample, with some agreements, such as ASEAN and Chile-Peru, applying a fixed general rule for most products and singling out a smaller set of products for specific requirements. Meanwhile, other FTAs eschew general rules altogether and consider every product individually in the negotiation (these most prominently include NAFTA and subsequent agreements of the NAFTA members).

III. Regional Value Content

The FTAs considered vary in the extent to which they use RVC criteria in their rules of origin, though all do use this type of rule to some degree. Agreements that apply a general rule all set RVC requirements as the primary or alternative option for origin qualification. These agreements tend to specify only one calculation method, usually a limit on non-originating content, with a requirement that 40%-50% of value added be attributable to production in member countries.

In the FTAs that heavily apply product-specific rules, there is also much more variability in the calculation methods and percent requirements of regional value content. NAFTA and NAFTA-inspired agreement specify two and sometimes three different calculation methods (usually there are at least two calculation options for any product with a value content requirement), with the required percentage ranging from as little as 20% up to 80% for some products.

IV. De minimis

De minimis provisions exist to soften the rough edges of tariff shift rules of origin, and are therefore absent from FTAs that rely exclusively on regional value content criteria. Without de minimis provisions, it would be possible for a product to fail to qualify as originating due to a very small input used that does not meet the tariff shift requirement. These provisions allow a given fraction of the value of the product to be derived from non-originating materials that do not meet the tariff shift requirements.

The de minimis provisions in the FTAs considered here allow these materials to represent a most 7% to 10% of the value of the good, with the trend being a gradual increase over time in the level allowed. There are, however, limitations placed on the use of this flexibility. Several FTAs either specify a lower limit for textile products than for non-textiles, or require that the calculation for textiles be based on weight rather than cost, or both. Also, limitations are placed on the application of de minimis for many agricultural products, especially dairy and sugar products.

V. Cumulation

Cumulation is the ability of producers in one member country to consider materials originating in another member as originating when incorporated in subsequent production. All of the FTAs considered here provide for some degree of cumulation (except China-Hong Kong, China). The ASEAN and ASEAN-China agreements provides some limitations when the materials to be cumulated do not meet certain conditions, and several of Mexico’s agreements place additional conditions when the final good is subject to a value content rule. Japan’s agreements with Malaysia, Thailand, Philippines and Singapore include a form of “extended cumulation” wherein some inputs may be imported from other ASEAN countries for use in production in Malaysia, Thailand, Philippines or Singapore and be considered originating. This flexibility is limited primarily to some agricultural products.

Another dimension on which FTAs vary in their allowance for cumulation by process, also sometimes called “full cumulation”. In the standard bilateral cumulation, the originating status of materials is determined each time they cross the border, and if found to be non-originating, any originating content is disregarded going forward in the production process. Under cumulation by process, the origin of the final good is determined by considering only the non-originating elements, regardless of which producer imported them, in any country. This flexibility is provided in most of the more recent FTAs in the Western Hemisphere as well as the trans-Pacific agreements.

VI. Differential Treatment

None of the FTAs considered here provide different rules for different member countries.

VII. Declaration and Certification

The administrative procedures for declaring and certifying that a product is originating and thus eligible for preferential tariff treatment vary meaningfully across these FTAs. Five of the FTAs considered establish systems of public or public/private certification, in which either a government administration or a private entity delegated by the government is charged with reviewing applications for origin certificates and granting the certificates. These FTAs are primarily in Asia or are trans-Pacific. In the remaining agreements, there is a split between agreements which permit the importer to declare whether or not the product is originating, and those which require that a certificate be emitted by either the exporter or the producer.

VIII. Validity of Certificates

The duration of certificates of origin, where specified, varies from as little as four months to as long as four years. Several of the FTAs that permit importer declaration of origin do not require that formal certificates of origin be drawn up at all, making their validity irrelevant.

IX. Verification

Ex post verification of origin is a necessary process to ensure that the rules are followed, and that the market access granted in the context of the FTA is limited to the agreement’s members. Nearly all of the FTAs considered detail procedures for ex post verification of origin, especially among the most recent. In the case of the US regimes, there are also (except for NAFTA) special, separate, more detailed procedures for the verification of the origin of textile goods.

X. Confidentiality

When ex post verification procedures are defined in an FTA, the information necessary for such verification will very frequently be of a sensitive nature for some of the parties involved, generally as regards sources of material inputs, whose publication could jeopardize the competitiveness of the producer and/or exporter. In such a situation, the producer or exporter may prefer to leave the importer to pay tariffs and penalties rather than cooperate in a verification process. To counter this potential problem, some FTAs make provision to guard the confidentiality of all information provided in the verification process.

In the agreements of APEC countries considered in this analysis, we find this to be an increasing trend. Confidentiality provisions are more common in more recent agreements, especially in the Western Hemisphere and recent Japanese agreements.

XI. Review and Appeal

Some FTAs make explicit provision requiring that member countries establish procedures by which traders may request independent review of adverse administrative decisions regarding origin. Those within Asia generally do not contain such provisions, nor do some of the older intra-Latin American agreements. Most of the more recent agreements however, do make such provisions, providing for one or more levels of independent administrative review, followed by judicial or quasi-judicial appeal, all subject to the domestic legislation of the importing party. These include several intra-Asian as well as Trans-Pacific Agreements

XII. Sanctions

The majority of FTAs within APEC, though not all, make some provision for sanctions of traders who make false claims of origin. This generally takes the form of requiring that countries, subject to domestic laws, provide sanctions for false origin claims commensurate with sanctions applicable to comparable false statements on customs matters. These provisions are consistently present where exporters or producers may issue origin certificates, thus providing the possibility of sanctions for false statements outside the country granting the preferential treatment. The absence of such provisions does not necessarily imply that no such sanctions are possible.

XIII. Uniform Regulations

In order to ensure and facilitate equal application of the agreement in all member countries, some FTAs specify that the Parties shall agree and publish uniform regulations or operational procedure regarding the implementation and administration of the origin provisions. Others simply stipulate that the Parties will cooperate to promote uniform application of the agreement. A significant proportion, primarily in Asia except FTAs with Japan and the older Latin American FTAs, make no such provision and leave interpretation and application to the individual member countries.

XIV. Cooperation

Finally, most but not all FTAs considered make provision for some level of cooperation and information sharing and dissemination among customs administrations on origin matters. There is significant variation in these provisions, ranging from basic cooperation in application of penalties levied as a result of ex post verifications, to mutual enforcement of customs-related laws and coordination in the detection and prevention of illicit shipments, as well as advance notice of changes to administrative policies. 

 Customs Procedures Chapters in FTAs/RTAs concluded by APEC Economies

I. Overview

Thirty-four out of the forty-two APEC FTAs/RTAs covered by this study include a Customs Procedures chapter or provisions related to this matter
. It is mainly the older agreements or those covering several parties –such as the ones negotiated by ASEAN as a block-, the ones that do not include a specific chapter related to Customs. Nevertheless, when those economies negotiate bilaterally, the common practice is to include provisions in this regard. In this sense, most APEC economies have negotiated, at some point, Customs provisions in their FTAs/RTAs.

According to the analysis, the trend in the Customs Procedures chapters has been to become more comprehensive over time, as the topics addressed therein have increased in quantity and detail, and now involve issues such as systematization, the use of information, among others.

Despite most of these chapters contemplate similar issues; the level of detail in each of them varies among economies and agreements. It is important to take into account that, while not all of the analyzed FTAs/RTAs include Customs Procedures chapters with the same level of depth, some of the issues associated with this topic may be covered by other chapters of the agreement, such as the ones on Market Access and Rules of Origin. The Customs Procedures chapter is especially related to the Rules of Origin chapter, as some of these procedures regulate the request and issuance of Certificates of Origin, among other origin matters
. This tendency has preponderance among the FTAs involving North American economies.

The assessed FTAs/RTAs share the following common topics: objectives, scope and coverage, administration and enforcement, confidentiality, penalties, transparency, release and security, advance rulings and cooperation, being these three last topics the ones presenting the most outstanding differences in their level of commitment.

Finally, what may be concluded of this analysis is that, in some cases, the convergence of the existent Customs Procedures chapters in APEC’s FTAs/RTAs shouldn’t rise as a major difficulty, as the issues included and the level of commitment are rather similar and seek the same objectives. The main difficulty would appear in the cases where regional provisions apply –those covering more than two parties-, as they don’t usually appear or, when included, are shallower and less binding.

II. General Provisions

A few of the analyzed agreements explicitly state the chapter’s objectives, which usually seek the simplification of customs procedures in relation to bilateral trade between the parties. This practice is mostly common in Australian and New Zealander FTAs, but this does not imply that other FTAs capture this issue elsewhere in the chapter. This does not show itself as a problem for the convergence of agreements, as the article about the objectives of the chapter is basically a statement of what the chapter includes and not a commitment in itself.

Another common aspect in several agreements
 is the article on scope and coverage. In general, this chapter is applied to customs procedures required for clearance of goods traded between the parties. As opposed to the provision on Objectives of the Chapter, an important number of the FTAs tend to specify its scope and coverage, especially those negotiated by Asian economies. Nevertheless, this issue is also implicit along the text, and it may be noted that, even though it’s not present in all FTAs, the scope tends to be similar among the agreements, facilitating a convergence scenario.

An article on Administration and Enforcement is included in only two of the 30 analyzed FTAs (Australia-US and Singapore-US). It provides for the uniform, impartial, and reasonable administration of the Parties’ customs laws and regulations, and seeks to ensure that those laws and regulations are not prepared, adopted or applied with the effect of creating arbitrary or unwarranted procedural obstacles to trade. An article such as this should be evaluated by all other APEC economies in the event of a convergence of agreements.

III. Transparency 

The provisions established in this article are related to the publication of laws, regulations and custom administrative procedures of each Party in print form, the internet or in a comparable network. These provisions are included in seventeen
 FTAs/RTAs, but are treated differently among them, as the level of commitment varies. In some cases the article only refers to the means of publication, while in others, such as the Chile-Japan FTA, the provisions go far beyond. It should be pointed out that this article has become more comprehensive in recent FTAs, especially in those involving economies from the Americas and Oceania, while intra-Asian FTAs rarely include this provision.

Provisions regarding publications that could impede law enforcement and the establishment of inquiry points may also be found in some FTAs. They are usually similar in structure and their convergence on a common text shouldn’t be much difficult, but the economies that don’t contemplate these provisions would need to evaluate their inclusion. 

IV. Customs Procedures and Facilitation

Eleven
 of the analyzed FTAs include provisions regarding customs valuation, where the parties agree on determining the customs value of goods traded between them in accordance with the GATT and the Customs Valuation Agreement. As all APEC economies which are parties of the analyzed FTAs are also contracting members of the WTO, this provision shouldn’t complicate a convergence of agreements.

Several FTAs provide for the harmonization of the customs procedures of their parties, as far as possible, with relevant international standards and recommended practices such as those made by the WCO or the Customs Cooperation Council. I order to assess the possibility of converging such an article, it is necessary to evaluate if all APEC economies follow the recommendations of similar international organizations, such as the ones established in the TFAP.

Thirteen
 agreements include provisions regarding paperless trading and/or automation. These articles tend to appear especially in recent FTAs, regardless of the region where their parties belong to. The purposes of these provisions are, in the first case, the implementation of initiatives which provide for the use of paperless trading, taking into account the methodologies agreed in the WCO and/or APEC; while in the case of automation, the provision of an electronic environment that supports business transactions between trading partners.

Although these provisions are included only in half of the analyzed Customs Procedures chapters, the texts usually provide for an idea of automation in order to expedite procedures for the release of goods. Among the FTAs that include this provision, it is highlighted the necessity of making electronic systems accessible to customs users, use international standards and develop electronic systems that are compatible with each other.

The provisions on risk management, which are included in eighteen
 FTAs, share comparable levels of depth. Risk analysis systems are considered crucial means for focusing inspection activities on high-risk goods, thereby simplifying procedures for clearances of low-risk goods. Furthermore, some FTAs highlight the importance of the confidential nature of the information obtained through such activities and the maximum percentage of customs transactions that should go through compliance activities at the time of entry. These additional specifications are the ones that should be particularly assessed in a convergence scenario.

V. Release of Goods and Financial and Non-financial Securities

Nineteen
 of the analyzed FTAs include explicit provisions regarding the release procedures of goods, dealing with matters such as the release period, the use of information and communications technology, the release at point of arrival, the withdrawal of goods from customs, among others. 

FTAs involving the US or Chile as one of their parties usually specify the adoption of procedures providing for the release of goods within a period of time no greater than that required to ensure compliance with its customs laws and, to the extent possible, within 48 hours of arrival. This could become a point of discussion in the event of a possible convergence, as only few FTAs have considered the inclusion of this provision.

In the case of the use of information and communications technology, it is usually Japan who includes this article in its FTAs. It would be an interesting provision to be evaluated by the rest of economies in a convergence scenario, but technical cooperation would possibly be needed in this regard.

As in the case of the period of release, provisions allowing, to the extent possible, the goods to be released at the point of arrival without interim transfer to customs warehouses or other locations are present in most FTAs signed by the US and Chile. This article could raise difficulties in the cases of economies where this is not a common practice, as they should evaluate the possibility of including this provision in a consolidated text. 

The same situation may be noted in the case of provisions allowing importers who have complied with the procedures of a Party, relating to the determination of value and payment of customs duties, to withdraw goods from customs, although the Party may require importers to provide security as a condition for the release of goods. This type of provision is usually included in US FTAs, and is a facilitating procedure that would need to be evaluated by the rest of economies upon the convergence of Customs Procedures chapters.

Finally, security procedures may be found in only three
 FTAs, dealing with the provision of the security (i.e. bank guarantees, bonds, or other non-cash financial instruments), its amount and its discharge. 

VI. Temporary Admission and Transit

Some Japanese FTAs include an article regarding the facilitation of procedures for the temporary admission of goods traded between the Parties in accordance with the A.T.A. Convention, and to facilitate customs clearance of goods in transit from or to the territory of the other Party. In this sense, when evaluating the possibility of a convergence scenario, the other economies should consider the benefits of promoting the use of A.T.A. carnets for the temporary admission of goods and the facilitation of customs clearance of goods in transit in the territories of the Parties or non-Parties.

VII. Express shipments

This section includes mainly dispositions for the adoption of separate and expedited customs procedures for express shipments, while maintaining appropriate customs control and selection. Eight
 FTAs, particularly those involving American economies, include this kind of dispositions, providing basically for the submission of information in advance, single documents covering all goods, the documentation required for the release and the release period. All of these FTAs include provisions regarding these topics (except for P4, which does not contemplate a release period), facilitating the convergence among them, but it should still depend on the evaluation of the other economies. In particular cases, some provisions regarding a waiver for low-value shipments (Peru-US and Korea-US), deferred payment of duties (Singapore-US), and the weight or customs value of the goods (Peru-US and Korea-US) are also found in this article.

VIII. Advance Rulings 

This is a common section in fifteen out of the twenty-five FTAs/RTAs which included provisions on Customs Procedures and is also one of the most detailed. Some of the issues dealt with in this article are: the customs aspects covered by the advance rulings, the procedures for issuing an advance ruling, the customs authorities’ obligations, the modification or revocation of advance rulings, and the cases where incorrect or false information has been provided for its issuance.

The analyzed FTAS stipulate that each Party’s customs authority can issue advance rulings on the goods to be imported, at the request of importers in their own territory, or exporters and producers in the territory of another Party. Advance rulings, as provided in the analyzed FTAs, cover the following customs matters: tariff classification (10 FTAs), customs valuation (6 FTAs), drawback (3 FTAs), originating status of the goods (11 FTAs), re-entered goods (7 FTAs), country of origin (6 FTAs), quotas (2 FTAs) and other customs matters (7 FTAs). In a convergence scenario, the economies would be in the need to agree not only on the use of advance rulings, but on the matters covered by them. 

The procedures for issuing an advance ruling also vary among the analyzed FTAs. Nevertheless, as the structure is similar throughout the articles, this shouldn’t rise as a complication if a convergence of FTAs was agreed.

With respect to the customs authorities’ duties, which refer mainly to the request of additional information, the period for issuance and the explanation for the ruling, the main divergence found was related to the issuance period, which fluctuates from 30 days (New Zealand–Thailand and Australia-Thailand) to 150 days (Peru-US, Chile-China, Chile-Peru and Chile-US) from the request of issuance, provided that the requester has submitted all necessary information.

Other provisions covered by this article share a common structure in several agreements, facilitating a convergence process. However, some divergences may be found regarding the publication of advance rulings; the treatment to persons requesting an advance ruling in circumstances identical to those of a previous requester, the period of application, among others.

IX. Cooperation

With a greater or lesser degree of detail, all the analyzed Customs Procedures chapters express a desire for cooperation between the parties. In most cases, cooperation refers to the exchange of information and the provision of technical assistance in particular areas, including: risk assessment techniques, simplifying procedures and upgrading personnel skills. 

The FTAs enter into different levels of detail, regarding the kind of information to be provided, how to ask for it, and how the economy from which the information is requested should respond. The article also provides for the economies to analyze and explore other channels of communication for the purpose of facilitating the secure and rapid exchange of information, as well as consultations provisions.

X. Confidentiality

This article is included in nineteen
 FTAs, but additional references to confidentiality are usually mentioned along the texts of the chapter. The article refers to the treatment that the Parties’ information should receive when pointed out as confidential and, in the case of most Peruvian and US FTAs, when a Party can decline to provide such information to another if the other has failed to comply with the principle of confidentiality. They further state that the Parties should adopt procedures to ensure the confidentiality of the information, especially when the competitive position of the person providing the information might be prejudiced by its disclosure.

XI. Review and Appeal

One of the most common dispositions among the Customs Procedures chapters, included in twenty
 FTAs, is the one regarding review and appeal. Intra-Asian FTAs usually include shorter provisions, according affected parties in its territory with accessible processes of administrative and judicial review in relation to the action taken by the Party. FTAs including Western hemisphere parties, on the other side, provide rights of review and appeal to at least one level of administrative review independent of the office responsible for the determination under review, and in accordance with its domestic law, judicial or quasijudicial review of the determination or decision taken at the final level of administrative review.

Additionally, in the case of FTAs contemplating advance rulings provisions, the Parties usually agree to grant substantially the same rights of review and appeal by its customs administration as it provides to importers in its territory to any person who has received an advance ruling.

XII. Penalties

All FTAs involving American economies, as well as the Korea-Singapore FTA, contain articles defining the penalties that each party may adopt or maintain in the civil, administrative, and sometimes penal scope as a consequence of the violation of the Customs Procedures chapter, and/or any customs law or regulation. 
XIII. Committee on Customs Procedures

Ten
 of the analyzed FTAs provide for the establishment of a Committee on Customs Procedures for the effective implementation and operation of the Chapter. The main functions are to monitor the implementation and administration of customs-related aspects, improve trade facilitation, and agree modifications to customs-related aspects, among other customs matters. Across the assessed FTAs, some differences may be found among the functions of the committee and the frequency of its meeting, but these shouldn’t rise as sensitive topics in a convergence scenario.

Table 1

Similarities and Differences on Relevant Issues of the Customs Procedures Chapters
	Provision
	Level of Difficulty of Convergence

	General Provisions
	Low

	Transparency
	High 
There is no provision on this matter in several FTAs, while other ones express a strong position ensuring that all relevant information of general application pertaining to its customs laws is publicly available.

	Customs procedures and facilitation
	Medium

	Release of Goods and Financial and Non-financial Securities
	High
There are different levels of commitment between the FTAs. The American-approach FTAs tend to be more comprehensive in comparison with the Asian-approach FTAs.

	Temporary Admission/Transit/Storage
	Low

	Express shipments
	Medium

	Advance Rulings
	High

Advance rulings cover different aspects among FTAs and procedural provision tend to differ as well.

	Cooperation
	Medium

	Confidentiality
	Low

	Review and Appeal
	Low

	Penalties
	Low

	Committee 
	Medium


Sanitary and Phytosanitary Measures (SPS) Chapters in FTAs/RTAs concluded by APEC economies

I. Overview

Of the thirty FTAs/RTAs between APEC economies covered by the analysis, nineteen
 include specific provisions regarding SPS measures, and two
 have developed additional protocols to deal with these topics. Two
 of the remaining FTAs, mainly between Asian economies, incorporate a chapter on Mutual Recognition
, which is intended to cover both SPS and TBT measures but is more often applied only to the latter. The remaining seven
 FTAs, that may be considered first-generation-agreements, do not contain any reference to SPS measures. 

The growing importance of SPS measures in world trade shows a strict correlation with the trend in time of the observed FTAs. In fact, recent FTAs, which are usually referred to as new-generation-agreements, include more comprehensive chapters on SPS measures. The main purpose of these SPS-related chapters, as may be reflected in their objectives, is to eliminate or reduce measures that create unnecessary obstacles or additional burdens to trade, while protecting human, animal and plant life or health.

Even though these chapters share a similar goal, which in the end could lead to a successful convergence of agreements, some clear divergences appear, especially between those agreements which base the treatment of SPS measures in the reaffirmation of the WTO commitments and those that consist on the development of a framework to achieve its objectives going beyond the WTO SPS Agreement. Nevertheless, as all of the Parties involved in the analyzed FTAs/RTAs are members of the WTO, taking the SPS Agreement as a basis for developing deeper provisions regarding this topic makes a convergence scenario feasible among APEC economies.

II. General Dispositions

As indicated before, the objectives of the analyzed SPS chapters, if they exist, are basically similar and, sometimes with more emphasis than others, seek to increase trade facilitation while protecting human, animal and plant life or health. In this sense, this wouldn’t rise as a problem for the convergence of agreements, as the articles about the objectives share a basic idea and constitute only a statement of the Parties.

The scope of the chapter, in the cases where it is defined, is usually all SPS measures, which may, directly or indirectly, affect trade between the Parties. Some FTAs go deeper into more specific definitions, including only mandatory requirements (Singapore – Australia) or making reference to quantitative restrictions (China – ASEAN). Nevertheless, as the provisions included in each chapter show, defining a general scope as the one usually used could suffice, and shouldn’t raise difficulties in a convergence scenario.

All APEC economies which are Parties of the analyzed FTAs/RTAs are also members of the WTO and, therefore, are contracting parties of the SPS Agreement. In this sense, the dispositions regarding the affirmation of existing rights and obligations under the SPS Agreement allow to take it as a basis for the harmonization of the provisions that these economies include in their bilateral and regional agreements. However, a level of cooperation and facilitation greater than that in the SPS Agreement could be reached, i.e. a WTO plus level, if the economies achieve to converge some other positive aspects already agreed in their RTAs/FTAs. 

Another similarity found in some agreements
, regardless of the region where their Parties belong, is the commitment to use international standards as a basis for the adoption or implementation of their SPS measures. In this regard, it would be important to assess the extent in which the different APEC economies are governed under the same international standards, because if they share similar standards it might be possible to harmonize existing agreements with a provision similar to this, taking into account the standards set by the International Plant Protection Convention (IPPC), the World Organization for Animal Health (OIE), the Codex Alimentarius Commission and other relevant international organizations.

III. Rights and Obligations

Nine
 of the analyzed chapters include specific provisions regarding their rights to adopt, maintain or apply any SPS measure whenever it is necessary for the protection of human, animal or plant life or health in their territories, as well as to establish its appropriate levels of protection; and obligations for non-discriminatory treatment and to ensure that their SPS measures do not constitute unnecessary obstacles or disguised restrictions to trade. Even though most of the agreements do not include this kind of provisions, the fact that all Parties are members of the WTO eliminates any complication regarding these articles in a convergence scenario, as all of these constitute rights and obligations under the SPS Agreement of the WTO.

IV. Equivalence and Harmonization

The harmonization or equivalence of SPS measures is contemplated in ten
 of the thirty analyzed agreements. In the case of harmonization, the Parties endeavor to work towards the harmonization of their SPS measures, as provided under the SPS Agreement and taking into account relevant international standards. The equivalence provisions, on the other side, sometimes go further than what is contemplated in the SPS Agreement, and provide for agreements of equivalence between the Parties, in order to ease the trade and to foster mutual confidence between the respective competent authorities, as long as one Party proves to achieve at least the appropriate level of protection of the other Party. In this latter case, some complications may arise in the event of convergence of the agreements, as the economies should decide upon the level of commitment regarding the recognition and treatment of other Parties’ SPS measures as equivalent. The P4, for example, establishes procedural requirements in order to recognize equivalence, and a certification is required for consignments of goods for which equivalence has been recognized.

Some additional dispositions are included in a few FTAs, and should also be evaluated by other APEC economies in case of a convergence scenario. NAFTA, for example, contemplates that each Party should, in the development of a SPS measure, consider relevant actual or proposed SPS measures of the other Parties; or the Australia-Singapore FTA provides for additional arrangements to ensure that differences between the structure, organization and operation of conformity assessment procedures in their respective territories do not unnecessarily impede trade between them.

V. Risk Assessments

Six
 of the assessed FTAs, particularly those including an American partner, consider provisions on risk assessments. Those provisions rule over the relevant information that shall be taken into account when conducting a risk assessment, the establishment of the appropriate level of protection and the factors to take into account for the establishment of such level of protection. Although these provisions are also contemplated in the SPS Agreement of the WTO, some differences exist among the information and factors that each chapter specifically indicates; but this shouldn’t appear as a major difficulty when planning a convergence of agreements, as the purpose of the chapter is similar in all cases and the SPS Agreement serves as a common framework for all of them.

Further provisions, such as the adoption of provisional SPS measures when relevant scientific evidence is insufficient to complete a risk assessment, or the phased application of SPS measures, are included in a couple of agreements and the convenience to have them in a common agreement should be evaluated by all APEC economies.

VI. Regionalism

As in the case of risk assessments, it is mainly FTAs with American parties the ones that include dispositions regarding regionalism, which consists on the adaptation of SPS measures of the economies, relating to animal or plant pests or diseases, to the characteristics of a specific area of origin or destination of the goods. This appears to be an important topic, especially for Latin American Economies, as seven of the eight
 chapters that contain provisions on regionalism have been negotiated at least by one Latin American economy.

The agreements that include provisions on regionalism, almost in all cases, go beyond what is established in the SPS Agreement, whether it is in the procedure for requesting the recognition of a pest-free or disease-free area, the recognition of the exporting Party as a pest-free or disease-free area or the treatment for goods produced in low-pest or disease-prevalence area in the exporting Party, among other issues. Intra-Asia FTAs usually don’t include provisions in this regard, and even the FTAs among American economies don’t always show similar provisions with respect to these topics. These differences among FTAs could hinder the possibility of convergence of SPS chapters, unless all APEC economies agree on a mutual level of commitment for accepting pest-free or disease-free areas and the treatment of goods originating from them, while protecting human, animal and plant life or health.

VII. Control, Verification and Approval

Control, verification and approval procedures are developed in eight
 FTAs and the provisions are mostly based in Annex C of the SPS Agreement on Control, Inspection and Approval Procedures. In some particular cases the provisions go beyond the SPS Agreement, for example where, upon a non-compliance notification, the Parties agree that the importing Party shall avoid suspending trade based only on one shipment, and shall contact the exporting Party to ascertain how the problem has occurred.

Taking into account that most provisions are based on the SPS Agreement, this article shouldn’t arise as a major complication in a convergence scenario. Nevertheless, it could be convenient if the economies involved in this process would be willing to evaluate on going further than the provisions established therein and seek provisions that would lead to deeper trade facilitation.

VIII. Information and Transparency

Several of the analyzed agreements
 include provisions regarding information and transparency, especially on the notification process upon the adoption or modification of SPS measures. 

Although these notification procedures, along with adaptation and information exchange provisions, also appear in the SPS Agreement, most of the FTAs/RTAs which include transparency and information provisions go beyond this Agreement. They establish time frames and clear procedural obligations for each of the Parties to notify and publish their SPS-related measures. In this sense, in the case of converging APEC’s FTAs/RTAs, if looking forward to going beyond the WTO SPS Agreement, it would be deemed necessary to concur on the periods and procedures that would accommodate most economies. 

Some additional measures, which are contemplated in a few FTAs, deal with the adoption of provisional measures, on serious grounds, when necessary for the protection of human, animal or plant life or health; as well as the confidentiality of the information exchanged. Even though these provisions should be further evaluated by the economies in a convergence scenario, at this point, they don’t appear as they would be a major complication for reaching a consolidated agreement.

IX. Technical Consultations & Committee

This section of the chapter focuses on the functions of the Committee on SPS-Related Measures, if it exists, and the consultations process to be held between the parties. All of the nineteen FTAs/RTAs that include SPS provisions also contemplate dispositions regarding the creation of an SPS Committee or consultations between its parties. Nevertheless, the establishment of a Committee does not always include the same functions for it. In this sense, the feasibility of seeking convergence in this article should be assessed by the economies, especially given that many of its functions are not really commitments, but rather ways to facilitate to some extent the administration of the chapter.

With regard to the consultations process between the parties, depending on each agreement, it may be binding and replace the stage of consultations provided in the Dispute Settlement chapter or the Committee may refer the matter at issue to an ad hoc working group for providing non-binding technical assistance or recommendations to the Parties. This divergence between the analyzed RTAs/FTAS could create problems when seeking a harmonization of the SPS chapter, since the level of decision-making that the committee has and the means under which it reaches a conclusion are different in each case.

X. Dispute Settlement

Almost all of the analyzed agreements which include an SPS Chapter also include provisions on this topic. The paragraphs determine the mechanism to solve uncertainties that could arise with regard to the application or interpretation of the content of an SPS measure or the Agreement. As indicated in the previous section, sometimes where the involved Parties have had recourse to consultations facilitated by the Committee, these consultations constitute consultations under the Dispute Settlement chapter; but in other cases it is established that neither Party may have recourse to the dispute settlement under that Agreement for any matter arising under the SPS Chapter. This divergence is worth evaluating in a convergence scenario due to its major implications in the application of the chapter.

XI. Final Provisions

Beyond the Working Groups on SPS, 11 FTAs include provisions on Technical Cooperation issues. Recent FTAs establish general dispositions such as exploring opportunities for cooperation and enhance joint activities in priority areas. Additionally, 11 FTAs also include dispositions regarding the establishment of contact points for answering all reasonable inquiries from the other Party regarding SPS measures. Even though not all of the agreements contemplate them, there should not be a friction point in terms of the convergence of the texts.

Table 1

Similarities and Differences on Relevant Issues of the SPS Chapters
	Provision
	Level of Difficulty of Convergence

	Scope and coverage
	Medium

Some FTAs provide more detail of the scope, sometimes going deeper and sometimes limiting it.

	Affirmation of existing rights and obligations
	Low

All parties of the analyzed FTAs are contracting members of the WTO SPS Agreement.

	International standards as a basis for SPS measures
	Low

Most economies take into account international standards of relevant organizations as a basis for their SPS-related measures.

	Rights and Obligations
	Low

Most of the time these provisions constitute reaffirmations of the WTO SPS Agreement.

	Harmonization
	Medium

This provision is also derived from the WTO SPS Agreement, but the level of commitment depends on each Party.

	Equivalence
	High

The provisions observed in the analyzed FTAs sometime diverge from each other, in some occasions going further than the WTO SPS Agreement.

	Risk Assessments
	Medium

Not only differences exist among the information and factors that each chapter specifically indicates for the risk assessments, but the scope of the article varies among the FTAs.

	Regionalism
	High

Most FTAs do not include provisions in this regard, and the ones that do usually go further than what is established in the WTO SPS Agreement.

	Control, Verification and Approval
	Medium

The provisions are mostly based in Annex C of the SPS Agreement on Control, Inspection and Approval Procedures, but sometimes include additional dispositions.

	Information and Transparency
	Medium

The procedures and time frames are the main aspects that should be discussed among APEC economies in a convergence scenario, in regard to this article.

	Committee on SPS-Related Measures
	Low

Most of the assessed FTAs include provisions in this regard, and they seldom represent commitments that would be difficult to converge.

	Consultations process / Dispute Settlement
	High

The level of decision-making that the committee has and the means under which it reaches a conclusion are different in several FTAs.

	Technical Cooperation
	Low

The level of commitment usually is not very high in this article.

	Contact points
	Low

The establishment of contact points shouldn’t present itself as a sensitive issue for most APEC economies.


Technical Barriers to Trade (TBT) Chapters in FTAs/RTAs concluded by APEC economies

I. Overview

Almost all APEC economies, with the objective of increasing and facilitating trade through the improvement of the implementation of the TBT Agreement, the elimination of unnecessary technical barriers to trade, and the enhancement of bilateral cooperation, have included provisions regarding technical barriers to trade in their bilateral and regional trade agreements. 

However, this hasn’t always been the case. If the trend in time of RTAs/FTAs among APEC economies is analyzed, it can be observed that in the first–generation-agreements the provisions on TBT were very limited or even non-existent. The fact that TBTs have acquired a crucial role in international trade has led the new-generation-agreements not only to add provisions on their regard, but in many cases to include a whole chapter on TBT.

One of the most significant differences that can be seen among APEC’s RTAs/FTAs regarding technical regulations and standards is that, in several cases, the chapter consists of a framework governing trade facilitation and cooperation among the parties in the administration of TBTs; while in other agreements, the chapter is on Mutual Recognition, where each party recognizes standards and conformity assessment procedures (CAPs) of the other party for a certain group of products or sectors, usually specified in the Sectoral Annexes. This substantial difference could, as a first impression, hinder the convergence between APEC’s RTAs/FTAs in the area of TBTs, as the initial focus on which the chapter is built is different; but a more thorough analysis of each of the provisions stated in the TBT and Mutual Recognition chapters allows us to identify the existence of commonalities, often based on the TBT Agreement of the WTO, which could lead to the development of framework provisions without distancing the economies of their previously agreed practices. In this sense, the following summary indicates in which cases the convergence of the agreements could be achieved easily and where it would raise some difficulties among the economies concerned.

II. General Dispositions

As for the objectives of the chapter, if they exist, they range from the most generals, such as "to eliminate TBTs in a gradual and progressive way under an agreed timetable and with a minimum of disruption", to some more comprehensive, which go beyond cooperation and seek to complement bilateral agreements between the parties and to develop mutual recognition agreements in terms of conformity assessment. However, this does not show itself as a problem for the convergence of agreements, as the article about the objectives of the chapter is basically a statement of what the chapter includes and not a commitment in itself.

The first article to analyze, which represents a commitment for the parties, is the affirmation of existing rights and obligations under the TBT Agreement and other international agreements. All APEC economies which are also members of the WTO, are contracting parties to this Agreement, which allows to take it as a basis for the harmonization of the provisions that these economies include in their bilateral and regional agreements. However, a level of cooperation and facilitation greater than that in the TBT Agreement could be reached, i.e. a WTO plus level, if the economies achieve to converge some other positive aspects already agreed in their RTAs/FTAs. Along with the reaffirmation of the TBT Agreement, the adoption of the principles in the APEC Information Notes on Good Practice in Regulatory Technical Regulation is a common factor in many of the analyzed TBT chapters, and raises a possibility of convergence between the agreements that should not be difficult, but rather facilitating.

One area in which substantial differences have been found is the scope of the chapter that, in the case of framework chapters, tends to cover all standards, technical regulations and CAPs that directly or indirectly affect trade between the Parties; whereas when it comes to mutual recognition agreements, it only covers standards applied on a limited group of products, which are set out in the Sectoral Annexes. In the same vein, there is a difference on the government level upon which this section applies, which in many but not all cases, is the central government. Trying to expand this scope could be evaluated in order to see if it facilitates trade between the parties, as it may allow a more thorough administration of TBTs at a local level; nonetheless, this may conflict with domestic legislation of some of the economies in which local governments are free to implement and evaluate their own standards. Additionally, it is also noted that not all agreements exempt government procurement (GP) and sanitary and phytosanitary measures (SPS) from the application of the chapter, but this is an issue easier to resolve in a scene of convergence of agreements if it is intended to do the same in the SPS and GP chapters.

Another common disposition that appears in several agreements is the commitment to use, as a basis for its standards-related measures, relevant international standards, except where such standards would be an ineffective or inappropriate means to fulfill its legitimate objectives. In this regard, it would be important to assess the extent in which the different APEC economies are governed under the same international standards, because if they share similar standards it might be possible to harmonize existing agreements with a provision similar to this, taking into account the Decisions and Recommendations adopted by the WTO Committee.

III. Trade Facilitation

Other section contained in some of APEC’s RTAs/FTAs is the one on Trade Facilitation. This section contemplates, basically, provisions under which the parties commit to evaluate cooperation initiatives for particular issues or sectors. However, these provisions do not constitute specific commitments in themselves, so in a scenario of harmonization of agreements, this section should not create major problems, whether or not it is taken into account.

IV. Technical Regulations

Different APEC RTAs/FTAs, regardless of the year in which they were negotiated, establish dispositions which directly relate to the treatment and administration of technical regulations. Among them is the preservation of regulatory authority, which states that nothing shall limit the authority of a party to take measures it considers appropriate for protecting health, safety or the environment, or for preventing deceptive practices. This is replicated in multiple trade agreements and is presented as a common principle that should not raise major difficulties in the event of convergence of the agreements. The same is true with reference to the national treatment that shall be accorded to goods and service providers of the other party, as well as the principle that establishes that TBTs shall not create unnecessary obstacles to trade between the parties. Both concepts recur in a number of the analyzed agreements and they would be worthwhile to evaluate in a scenario of harmonization of the TBT chapters.

The main divergences that appear in this section among the different RTAs/FTAs are related to the provisions on assessments of risk, the equivalence of standards and/or technical regulations, and the denial of equivalence, which are not taken into account in most of the analyzed agreements. It is at these points where the greatest difficulties might arise when converging the agreements because, as noted previously, these provisions are included basically in the framework chapters and not in those of mutual recognition. Before initiating a convergence process, it would be necessary to assess the level of commitment that the economies would be willing to assume and to determine the conditions to be met by each of them in order to consider equivalent their standards and/or technical regulations, as well as the steps to follow in case that an application for equivalence is denied.

Some other provisions that may cause some difficulties in a convergence scenario due to the fact that they are seldom included in the analyzed RTAs/FTAs are the ones dealing with arbitrary or unjustifiable distinctions between similar goods or services, insufficient information to complete the assessment, compulsory measures, and change in the circumstances which gave place to the adoption of technical regulations.

V. Conformity Assessment Procedures (CAPs)

The section of the TBT chapters in which the divergences can be seen more clearly between the framework chapters and those on mutual recognition is the one related to the CAPs. While the main objective of this section is to ensure greater compatibility between the parties’ CAPs, the given approach in accordance with the kind of chapter, is different.

Framework chapters usually include provisions of acceptance of CAPs conducted in the territory of the other party, evaluation of the technical competence of the conformity assessment bodies (CABs), recognition of CABs in the other party, cooperation and facilitation related to CAPs, as well as CAP related procedures. These provisions build a cooperative approach between the parties, by which they commit, to the greatest extent possible and without necessarily agreeing deadlines or specific sectors, to mutually accept the CAPs carried out by the other party, provided that it is satisfied that the procedure offers an assurance equivalent to that provided by a procedure conducted in its territory. Perhaps the agreements that go further on how they will carry out the cooperation are those that include an article on CAP related procedures, which governs from the strictness level of the CAPs, to the competence of the agents and the confidentiality of the information presented along the process.

The chapters that consist of mutual recognition agreements appear to be much more regulated than those mentioned in the previous paragraph, particularly in regard to the provisions on designating authorities, designation of CABs, verification of CABs, and suspension or withdrawal of CABs, among other issues. They include deadlines and procedures rather comprehensive, that seek to set out clearly the steps to be followed by each party for the recognition of its procedures by the other, but always taking into account that the application of these provisions is for particular products or sectors specified in the Sectoral Annexes.

However, it is worth noting that the framework chapters, despite of not being as regulated as the second kind of chapters, in most cases include a provision by which the parties agree to give sympathetic consideration to a request by another party to negotiate agreements for the mutual recognition of the results of that other party's CAPs. This fact brings closer, to a certain extent, both type of chapters, reason by which the possibility of converging them in the future shouldn’t be disregarded.

VI. Transparency

The provisions on transparency also differ in their level of depth along the analyzed agreements. This section includes mainly dispositions on the notification of adoption or modification of a technical regulation, and information confidentiality. Among the most common notifications included, and hence more likely to be harmonized, are the previous notice and the ones on the description and rationale of the measure. In addition, some agreements foresee urgent notifications, deadlines for comments, implementation periods, and texts available on Web pages, among others; but these measures would be more difficult to converge on a single text, as they are not a common denominator between APEC economies’ agreements.

On the issue of confidentiality, the provisions included are fairly general, and commonly refer to the legislation of each party; that is why this subject should not generate major obstacles in a harmonization scenario.

VII. Technical Consultations and Committee

This section of the chapter focuses on the functions of the Committee on Standards-Related Measures, if it exists, and the consultations process to be held between the parties. Not all of the analyzed agreements provide for the creation of a Committee, and those which do, not always include the same functions for it. In this sense, the feasibility of seeking a convergence in this article should be assessed by the economies, especially given that many of its functions are not really commitments, but rather ways to facilitate to some extent the administration of the chapter.

One aspect that it is worth highlighting is the consultations process between the parties because, according to each agreement, they may be binding and replace the stage of consultations provided for in the Dispute Settlement chapter. This divergence between the analyzed RTAs/FTAS could create problems when seeking a harmonization of the TBT chapter, since the level of decision-making that the committee has and the means under which it reaches a conclusion are different in each case.

VIII. Cooperation

Nearly half of the analyzed agreements include specific clauses on cooperation between the parties, under which they undertake to provide technical advice on mutually agreed terms to enhance the other party's standards-related measures, and related activities, processes and systems; and to provide information on its technical cooperation programs regarding standards-related measures relating to specific areas of interest, among others.

Additionally, the provisions encourage standardizing bodies to cooperate with the standardizing bodies in the other parties in their participation, as appropriate, in standardizing activities, such as through membership in international standardizing bodies; and in some cases it is recommended, to the fullest extent practicable, to inform the other party of the international agreements or programs they have executed on standards-related measures.

However, nothing in this section constitutes specific commitments in the area of TBTs administration and its implementation is usually subject to the availability of the appropriated funds and the applicable laws and regulations of each party. In this regard, as in the case of other sections of the chapter, in a scenario of convergence of agreements, whether or not the Cooperation section is taken into account, the difficulties would be fairly minor.

IX. Final Provisions

Finally, there are minor provisions related to the exchange of information and enquire points for each party. Not all of the agreements contemplate them and they should not be a friction point in terms of the convergence of the texts. There are also provisions on Sectoral Annexes, but they are related to the type of chapter they are part of and should be evaluated on an individual basis in a convergence scenario.

Table 1

Similarities and Differences on Relevant Issues of the TBT Chapters

	Provision
	Framework Agreements
	Mutual Recognition Agreements
	Level of Difficulty of Convergence

	Reaffirmation of rights and obligations
	Usually included
	Usually included
	Low

	Scope and Coverage - TBTs
	All standards, technical regulations and CAPs
	Standards applied on a limited group of products, set out in the Sectoral Annexes
	High

	Scope and Coverage – Government level
	Central or local governments
	Does not specify
	High

	Scope and Coverage – SPS and GP
	Usually except SPS and GP
	Does not specify
	Low

	International standards as a basis for standards-related measures
	Usually included
	Does not specify
	Low

	Trade Facilitation
	Sometimes included
	Sometimes included
	Low

	Technical Regulations - Preservation of regulatory authority
	Usually included
	Usually included
	Low

	Technical Regulations - National treatment
	Usually included
	Does not specify
	Medium

	Technical Regulations - Unnecessary obstacles
	Usually included
	Sometimes included
	Low

	Technical Regulations - Assessment of risk, equivalence of standards, denial of equivalence
	Usually included
	Does not specify
	High

	Technical Regulations – Other provisions
	Sometimes included
	Sometimes included
	Medium

	Conformity assessment procedures
	Cooperative approach between the parties
	Very regulated procedures regarding CAPs and CABs
	Medium

	Transparency
	Different level of depth
	Sometimes included
	Medium

	Committee on standards-related measures
	Usually included, but with different functions
	Usually included, but with different functions
	Low

	Consultations process
	Sometimes replace the consultations provided for in the Dispute Settlement chapter
	Does not specify
	High

	Cooperation
	Sometimes included
	Does not specify
	Low

	Exchange of information and enquire points
	Usually included
	Usually included
	Low


Trade Remedies Chapters in FTAs/RTAs concluded by APEC Economies

I. Anti-Dumping

There are three main approaches to anti-dumping in the FTAs covered by the study. By far the most common approach is to leave untouched the parties’ existing rights and obligations under the relevant WTO provisions. A second approach is to makes some marginal modifications to rights and obligations under the WTO provisions, or to provide guidance on how some aspects of the WTO provisions are to be interpreted. A third approach, found in a small number of agreements, is to eliminate anti-dumping actions between the parties.

II. Non-Modification of WTO Provisions

In many FTAs the avoidance of any modification to WTO rights and obligations is expressed implicitly, via the absence of any provisions relating to anti-dumping in the FTA. This applies in the case of AFTA, NAFTA (except for third-country dumping), and the Japan-Singapore, Japan-Mexico, Japan-Malaysia, Japan-Thailand, Japan-Philippines, Japan-Chile, US-Australia, US-Singapore, ASEAN-China and Peru-Mexico FTAs.

In some FTAs the point is further emphasized by provisions stating that the agreement creates no new rights or obligations in relation to anti-dumping (the US-Chile, US-Peru and P4 FTAs) or by a reaffirmation of the parties’ WTO rights and obligations in relation to anti-dumping (the Chile-Korea, Chile-China and Peru-Thailand FTAs). In the Chile-Korea FTA the point is further underlined by a provision stating that anti-dumping actions will not be subject to the dispute settlement provisions of the FTA.

III. Modification or Interpretative Guidance in Relation to WTO Provisions

The modifications or interpretations of WTO provisions found in agreements covered by the study are as follows:

· Additional consultation or notification requirements

· Increase in de minimis levels

· Clarification of timeframes over which alleged dumping can be investigated

· Requirement to use the lesser duty rule

· Required to take both positive and negative margins into account when calculating average dumping margins

· Facilitation of price undertakings to resolve dumping complaints

· Requirement to consider the possibility of constructive remedies

The FTAs that incorporate one or more of these features are as follows:

· Singapore-New Zealand: additional consultation, raised de minimis levels, clarification of timeframes

· Singapore-Australia: additional consultation, clarification of timeframes, requirement to use lesser duty rule

· Singapore-Korea: requirement to use lesser duty rule, requirement to take both positive and negative margins into account when calculating average dumping margins.

· Australia-Thailand: additional consultation/notification, clarification of timeframes, facilitation of undertakings

· New Zealand-Thailand: clarification of timeframes, consider constructive remedies

· US-Korea: additional notification, facilitation of undertakings.

IV. Elimination of Anti-Dumping

Agreement to eliminate anti-dumping actions in relation to trade between the parties is found in ANZCERTA and the Canada-Chile and China-Hong Kong, China FTAs. In the case of ANZCERTA this provision was introduced in a Protocol subsequent to the conclusion of the original agreement, and was linked to the introduction of new obligations in relation to competition policy.

The provision on anti-dumping in the Australia-PNG agreement is unusual in that it makes no reference to rights and obligations under the WTO and contains no requirement for investigation. It allows the importing party to impose anti-dumping duties in the event that it considers that dumping is occurring and is damaging to domestic industries, where no agreement can be reached with the partner on a mutually acceptable solution.

V. Countervailing Duties (CVD)

As in the case of anti-dumping actions, the usual position on CVD of FTAs covered in this study is that parties retain their full WTO rights in relation to CVD without any addition to or subtraction from those rights introduced by the FTA. Once again there are many FTAs with no provisions on CVDs, while others have provisions reaffirming the rights of the parties under the WTO, sometimes with an additional provision expressly stating that the FTA neither affects those rights nor creates any additional rights or obligations, or with a provision stating that the dispute settlement provisions of the FTA do not apply to CVD.

Some FTAs do have provisions relating to export subsidies. NAFTA and the Canada-Chile, US-Australia, Japan-Malaysia, Japan-Thailand, Singapore-New Zealand, Australia-Thailand. New Zealand-Thailand, P4 and Chile-China FTAs all have provisions affirming the opposition of the parties to agricultural export subsidies. Typically there are provisions also for consultation in the event that one of the parties is believed to be subsidising its agricultural exports, and for additional duties to be applied as a last resort if a solution cannot be found. The Peru-Thailand FTA allows duties to be raised to the MFN level on agricultural goods which are shown to be subject to export subsidies, while the US-Korea FTA has provisions on consultations to explore the possibility of price undertakings as solutions in cases where exports of agricultural goods are being subsidized. The provisions on CVD in the Australia-PNG agreement are linked together with the provisions on anti-dumping, described above.

ANZCERTA does have provisions on CVD that are nominally still in force. However they have not been adapted to reflect the introduction of the WTO Agreement on Subsiding and Countervailing Measures, and would presumably need to be clarified under the consultation provisions of the agreement before they could be used. However such updating has not been considered necessary, since neither party has indicated any intention to invoke these provisions in recent times. 

VI. Safeguards

The position in relation to safeguards in these FTAs is much more complicated than in the case of anti-dumping and CVD actions. In addition to multilateral safeguards there are often provisions on bilateral safeguards and sector-specific safeguards, the latter typically applied to the agricultural and textile and clothing sectors.

VII. Multilateral Safeguards

About a third of the FTAs in the study have no provisions on multilateral safeguards. Another group of FTAs have provisions that essentially reaffirm the WTO rights and obligations of the parties. In this category are the ASEAN-China, US-Chile, Chile-Korea, Chile-China, P4 and Korea-Singapore FTAs. The point is reinforced in the US-Chile FTA by a provision stating that the agreement does not create any additional rights and obligations in relation to multilateral safeguards, while in the Chile-Korea and Chile-China FTAs it is expressly stated that the dispute settlement provisions of the agreement cannot be applied to multilateral safeguards.

Several FTAs contain provisions exempting partners in the agreement from multilateral safeguards applied by a party. The Singapore-New Zealand and Australia-New Zealand FTAs simply state that the parties will not apply multilateral safeguards against each other. In the US-Singapore, US-Australia, US-Peru, US-Korea, Australia-Thailand and New Zealand-Thailand FTAs the exemption of the partner from multilateral safeguard actions is conditional on exports from the partner not being a cause of serious injury to domestic industries of the importing party. The US-Korea FTA also provides against simultaneous application of multilateral and bilateral safeguards in relation to the same goods.

The provisions on multilateral safeguards in NAFTA and the Canada-Chile FTA are slightly more complex. Both agreements have provisions for the parties to retain their rights and obligations under the relevant WTO provisions, except those relating to compensation and retaliation, and except those relating to exclusion from an action “to the extent that such rights or obligations are inconsistent with this Article”. The provisions then go on to allow exports from partners to be exempted from multilateral safeguard actions, unless they account for a substantial share of imports or are shown to make important contributions to the serious injury caused by imports. Guidance is also given as to how to assess whether imports from the partner comprise a substantial share of imports or are contributing to serious injury. If imports from the partner are originally excluded from the safeguard action, they can be included subsequently if a surge of imports from the partner is shown to be a cause of serious injury. Both agreements also have provisions requiring notification to the partners before a multilateral safeguard is applied to the partner’s exports. The Canada-Chile FTA has a provision requiring “consistent, impartial and reasonable administration of laws, regulations, decisions and rulings governing all emergency action proceedings”, and excluding emergency actions from application of the dispute settlement provisions of the agreement.

VIII. Bilateral Safeguards

Bilateral safeguards are very common in FTAs covered by this study. Among agreements concluded since the turn of the century bilateral safeguards are lacking only in the Singapore-New Zealand, Singapore-Australia, Chile-Korea, P4 and China-Hong Kong, China FTAs.

The bilateral safeguard provisions in many FTAs (NAFTA, Canada-Chile, US-Australia, US-Chile, US-Singapore, US-Peru, US-Korea, Japan-Malaysia, Japan-Thailand, Japan Philippines, Japan-Chile, Chile-China, Singapore-Korea, Australia-Thailand, New Zealand-Thailand) are similar in may respects. They typically permit the suspension of obligations in respect of the affected product, allowing tariffs to be raised to the MFN duty rate either at the time or just before the entry into force of the agreement. Provisional application is allowed in cases where urgent remedies are essential. The following conditions must typically be observed:

· Provision of adequate notice and opportunity for consultation to the other party.

· Equitable, timely, transparent and effective procedures must be followed

· A detailed investigation of the basis for the action by a competent investigating authority (NAFTA also specifies in considerable detail the information to be provided by firms requesting the introduction of a bilateral safeguard measure).

· Limitations on the period of time over which the bilateral safeguards can be applied.

· Compensation to be provided by the party applying the safeguard to the other party, or failing that, retaliation to be allowed.

The Australia-Thailand and New Zealand-Thailand FTAs stipulate that bilateral safeguards and multilateral safeguards cannot be applied to the same product.

One point of difference among the agreements is the period over which bilateral safeguards continue to be available. In some FTAs they are available only over the “transitional period” (NAFTA, Canada-Chile, Japan-Singapore, US-Chile). In others there is a provision for review of the bilateral safeguard provisions after 10 years (US-Australia, Japan-Malaysia, Japan-Chile, Japan Philippines), or after 15 years in the case of the Japan-Thailand FTA. In the US-Singapore, Korea-Singapore, Australia-Thailand, New Zealand-Thailand and Chile-China FTAs the availability of bilateral safeguards does not appear to be time-limited. In NAFTA bilateral safeguards require the consent of the affected party before they can be used beyond the expiry of the transitional period.

In AFTA and the ASEAN-China and Peru-Thailand FTAs the bilateral safeguard provisions are expressed in more general terms, and are not limited to any specific time period or transition period.

ANZCERTA contains bilateral safeguard provisions which remain nominally in force, but are no longer applicable in practice, since they permit safeguards only during the transition period and when certain defined measures remain in force, none of which now exist in relation to trade between the two partners.

In the Australia-PNG agreement there is a provision whereby “Member States may agree to the suspension of any obligation under this Agreement on the ground that there exist exceptional or emergency circumstances creating severe difficulties for one or both Member States”.

IX. Sector-Specific Safeguards: Bilateral Emergency Actions in the Textiles and Clothing Sector

Sector-specific safeguards (called Bilateral Emergency Actions) applicable to textiles and clothing products are found in NAFTA and the Canada-Chile, US-Singapore, US-Australia, US-Peru and US-Korea FTAs. The right to use these actions is provided only during the “transition period” (NAFTA and the Canada-Chile, US-Singapore and US-Peru FTAs) or for a period up to 10 years following the date set for elimination of tariffs on the good in question (US-Australia and US-Korea FTAs). The factors to be taken into account in determining whether to take such action, the nature and duration of permissible actions, restrictions on the use of the actions, and requirements for notification and consultation are all set out in the relevant provisions. In most cases an investigation by a competent authority is required, and compensation is also required. The right to use these sector-specific safeguards is without prejudice to the rights of the parties under GATT Article XIX, the Safeguards and Countervailing Measures Agreement, and the Agreement on Textiles and Clothing (when the latter was still in force), but parties are not permitted to simultaneously apply more than one type of safeguard on the same good. NAFTA and the Canada-Chile FTA also contain provisions governing the use of quantitative restrictions on non-originating products imported from the partner country.

X. Sector-Specific Safeguards: Special Safeguards in the Agriculture Sector

Sector-specific special safeguards (SSG) applicable to certain agricultural products are found in NAFTA and the US-Australia, US-Korea, P4, Australia-Thailand, and New Zealand-Thailand FTAs. In each case the products to which the SSGs may be applied, the nature and size of the SSG measure, and the periods during which and for which they may be applied, are scheduled in the agreement. In NAFTA there are separate schedules for each of the three members, and in the case of the United States the application of the SSGs for some goods is subject to seasonal limitations. In the other agreements, goods are generally scheduled by only one of the parties (the US in the Australia-US FTA, Korea in the US-Korea FTA, Chile in the P4, and Thailand in Australia-Thailand and New Zealand-Thailand FTAs). Generally only a small number of sensitive products are included in the schedules, although the number of products listed in NAFTA and the US-Korea and P4 agreements is somewhat longer. Conditions are set out for notification, consultation, and review of the use of the SSGs. As in other safeguard measures there are prohibitions on the simultaneous use of different forms of safeguard in relation to the same good.

In NAFTA the SSGs take the form of tariff rate quotas (TRQs), whereas in the other agreements the provisions on SSG are separate from provisions on TRQs. The right to use the SSGs is subject to both price and quantity triggers in NAFTA, and to quantity triggers only in the other agreements. The Australia-Thailand and New Zealand-Thailand FTAs contain provisions whereby the right to use SSGs on particular goods is withdrawn if Thailand enters into agreements with other parties without providing for the use of SSGs on the goods in question.

XI. Committee on Trade Remedies

The US-Korea FTA provides for the establishment of a Committee on Trade Remedies. The functions of the Committee are to:

(a) Enhance each Party’s knowledge and understanding of the other Party’s trade remedy laws, policies, and practices; 

(b) Oversee implementation of the Trade Remedies chapter of the FTA;

(c) Improve cooperation between the Parties’ agencies having responsibility for trade remedies matters; 

(d) Provide a forum for the Parties to exchange information on issues relating to antidumping, subsidies and countervailing measures, and safeguards; 

(e) Establish and oversee, for officials of both Parties, development of educational programs related to the administration of trade remedy laws; and 

(f) Provide a forum for the Parties to discuss other relevant topics of mutual interest including:

(i) International issues related to trade remedies, including issues relating to the WTO Doha Round Rules negotiations; 

(ii) Practices by the Parties’ competent authorities in antidumping and countervailing duty investigations, such as application of “facts available” and verification procedures; and 

(iii) Practices of a Party that may constitute industrial subsidies.

Services Chapters in APEC FTAs/RTAs

Executive Summary

Of the 30 free trade agreements (FTAs) among APEC member economies examined under this study, 23 contain services provisions.
 Of the seven FTAs without services provisions, four include a framework for negotiation of a services agreement,
 while two of the FTAs do not include future plans to negotiate services provisions at the time of this study.
 The services text of the final FTA, the Australia-New Zealand Closer Economic Relations Agreement, was not available at the time of this study.

Among the 23 FTAs that contain services provisions, 11 agreements include sector-specific commitments
: nine in professional services,
 three in express delivery services,
 and one each in land transportation and air transportation services.

There is a broad convergence among the services chapters (or frameworks) of the FTAs examined in this study on the following provisions: the inclusion of GATS modes of supply; national treatment; most-favored-nation treatment; and market access provisions. Broadly speaking, the language of these provisions is similar. There is also a clear trend demonstrating the development of more robust services provisions in APEC FTAs over time.

All 23 of the FTAs that contain services provisions expressly list the GATS modes of supply (I-IV) that are covered by an agreement.
 Of these, 10 cover all four modes of supply,
 while 13 cover only modes I, II and IV.
 All of the 23 FTAs that contain services provisions include provisions on national treatment; 18 include provisions on most-favored-nation treatment,
 and 15 include provisions on market access.

Of the 23 FTAs that contain services provisions, 15 are structured using a negative-list approach to sectoral coverage,
 whereas eight are structured using a positive-list approach.
 Although not uniform, there is a discernible trend towards the use of a negative-list approach to coverage, beginning with NAFTA in 1994, and with the exception of the examined FTAs concluded by Japan. All of the examined FTAs concluded by Canada, Peru, and the United States subscribe to the negative-list approach, as do most of the FTAs concluded by Chile and the Republic of Korea. 

Areas in which there is less convergence among the examined APEC FTAs include provisions on emergency safeguards (contained only in the Japan-Malaysia and Japan-Thailand agreements); provisions relating to disciplines on subsidies (contained only in the New Zealand-Singapore, Chile-Peru, and P4 agreements); and provisions relating to the amendment or withdrawal of commitments (contained in nine of the FTAs examined).
 
A relatively new trend among the examined FTAs is the inclusion of committees to support services trade, starting in 1999 with the Chile-Mexico FTA, and followed by the Japan-Mexico, Japan-Malaysia, Japan-Thailand, Chile-China, and Japan-Philippines FTAs.

Overview 

Of the 30 FTAs examined under this study, 23 include services commitments in the form of a services chapter or framework.
 Four of the remaining FTAs include provisions on the future negotiation of services liberalization,
 while two of the examined FTAs contain neither a services chapter nor provisions on the future negotiation of services provisions.
 Although Australia and New Zealand have concluded a Closer Economic Relations (CER) Protocol on Trade in Services, the text of this protocol was not available at the time of this study.

All of the 23 agreements that contain services provisions approach commitments on the basis of GATS modes of supply, with 10 covering modes I-IV,
 and 13 covering only modes I, II and IV.
 Fifteen of the 23 FTAs with services provisions adopt a reservations/non-conforming measures, or negative-list, approach to the application of services obligations,
 while eight agreements adopt a positive-list approach to sectoral coverage of commitments.
 
Fourteen of the examined FTAs include general exceptions beyond those contained in the scope and coverage provisions of the agreements.
 These exceptions typically relate to taxation measures, the protection of the environment, or essential security. 
All of the 23 FTAs that contain services provisions include a national treatment obligation, while 18 include a most-favored-nation obligation.
 Fifteen of the examined FTAs include provisions on market access,
 15 include provisions on local presence,
 and 13 include provisions relating to transparency.
 Twenty of the 23 FTAs that contain services provisions include disciplines on domestic regulation, licensing and certification, or qualification and technical standards.
 Seventeen agreements include provisions relating to recognition of professional qualifications.
 One agreement, the Chile-China FTA, includes provisions pertaining to temporary entry.
 
Twelve of the 23 FTAs that contain services provisions include provisions pertaining to transfers and payments.
 Eleven of the examined FTAs include specific commitments beyond an agreement’s general obligations, contained either in the chapter itself or in an annex thereto.
 Twenty FTAs include provisions on denial of benefits.
 Nine agreements include provisions relating to the amendment or withdrawal of commitments.
 Seventeen of the FTAs include an agreement among parties to either review commitments or to further liberalize their services sectors under the framework of the agreement.
 Nine of the FTAs examined under this study include provisions setting out future cooperation and/or establishing committees to enhance services commitments.
 The establishment of committees to support services trade agreements is a relatively new trend, starting in 1999 with the Chile-Mexico FTA, and followed by the Japan-Mexico (2004), Japan-Malaysia (2005), Japan-Thailand (2005), Chile-China (2006), and Japan-Philippines (2006) FTAs.

Only two of the FTAs examined for this study include provisions relating to emergency safeguards measures.
 Four of the examined agreements include disciplines relating to subsidies,
 while six include provisions on monopolies and exclusive service-suppliers.
 

With the exception of the ASEAN Framework Agreement on Services, all of the FTAs with services provisions include a detailed definition section that generally provides the meaning of terms such as “trade in services,” “supply of service,” “service supplier,” and “measure of a party.” 
Scope and Coverage

Scope and Coverage

The scope and coverage sections generally outline the measures adopted by parties to which an agreement’s services provisions apply, as well as sectors, activities, and measures to which the provisions do not generally apply. With respect to scope and coverage, there is a high degree of convergence in the language of these provisions among the FTAs examined for this study, whether contained in the relevant article itself or in the “definitions” section of the relevant chapter. There is also broad convergence in the content of exclusions, with subsidies, government procurement, air transport services, and measures relating to permanent employment commonly excluded from the scope and coverage of the agreements’ services provisions.

Modal Coverage 

The GATS identifies four modes of supply for trade in services: cross-border trade (Mode I), consumption abroad (Mode II), commercial presence (Mode III), and the presence of natural persons (Mode IV). Of the 23 agreements that contain services provisions, 10 cover all four modes of supply,
 either in the provisions of the Chapter or in its definitions, while 13 cover modes I, II and IV only.

Approach to Sectoral Coverage

With respect to the sectoral coverage of services provisions, 15 of the 30 agreements examined under this study delineate coverage on the basis of reservations or non-conforming measures (NCMs).
 In these agreements, the Parties extend market access, national treatment, and other commitments to all services sectors except as limited by specific reservations or the scheduling of non-conforming measures.

By contrast, eight of the 30 FTAs examined under this study utilize a positive-list or GATS-style approach to sectoral coverage.
 In these agreements, the parties schedule specific sectors in which market access, national treatment, and other commitments apply. 

General Exceptions

Fourteen of the FTAs examined under this study include provisions on general exceptions beyond those exclusions listed in the scope and coverage provisions.
 These exceptions typically include measures pertaining to taxation, public health and safety, and essential security. 

National Treatment

All 23 of the FTAs that contain services provisions include a national treatment obligation, demonstrating a high-level of convergence in this area. 

Most-Favored-Nation (MFN) 

Of the 23 FTAs that contain services commitments, 18 include provisions on most-favored-nation treatment,
 stipulating generally that treatment afforded to the services and service suppliers of a party should be no less favorable than that accorded to like services and service suppliers of any non-party.

Market Access

Of the 30 APEC FTAs examined under this study, 15 include a market access provision committing parties to refrain from adopting certain quantitative restrictions on services or services suppliers from the other party.
 These provisions typically prohibit parties from adopting or maintaining quotas or other limitations on numbers of service suppliers, the value of services transactions, numbers of services operations, or the level of foreign capital participation. An additional four FTAs include provisions requiring parties to identify existing quantitative restrictions on services and service suppliers, and committing parties to endeavor to progressively remove them.
 
Local Presence

Fourteen of the 30 FTAs examined under this study include provisions on local presence requirements, including all of the examined FTAs concluded by Canada, Chile, Mexico, and the United States.
 Typically, this provision provides that parties may not require the establishment of a business presence in their territory as a condition of permitting the cross-border provision of a service. 
Domestic Regulation

Twenty of the FTAs examined under this study include provisions pertaining to domestic regulation, licensing and certification, or qualification and technical standards. For the purposes of this study, these provisions have been analyzed collectively, as their substance is broadly similar. Of the 20 FTAs with such provisions, 12 include provisions on domestic regulation, five include provisions pertaining to licensing and certification, and three include authorization and related provisions.
 For the most part, these provisions are concerned with transparency and impartiality in procedures, and requirements for licensing and certification. 
Transparency

Of the 30 FTAs examined under this study, 13 include provisions relating to transparency. These provisions generally require parties to make public relevant measures affecting the operation of the chapter or framework on services, and to establish mechanisms for responding to inquiries from interested persons regarding its laws and regulations. Seven of the 13 FTAs with a transparency provision focus on publication of measures and response to enquiries,
 while an additional six FTAs include obligations on transparency in the development and implementation of regulations.
 
Recognition

Seventeen of the 30 FTAs examined under this study contain provisions relating to recognition of professional qualifications.
 Although the titles and structures of these provisions vary among the agreements, there is broad convergence in their stated purpose: to facilitate trade by encouraging mutual recognition of qualification and by encouraging parties to extend to FTA partners the same opportunities for recognition afforded to service suppliers from non-parties. 
Transfers and Payments 

Twelve of the 30 FTAs examined under this study contain provisions that restrict parties from applying restrictions on international transfers and payments for current transactions.
 Six of these FTAs include provisions under which parties may restrict transfers (within certain limitations) in the event of serious balance of payments or external financial difficulties, or threat thereof.
 
Specific Commitments

Eleven of the 30 FTAs examined under this study include specific commitments relating to the following service sectors: nine of the 11 agreements include commitments on professional services,
 three of the 11 agreements include commitments on express delivery services,
 and one agreement each contain commitments on land transportation and air transportation services.

Temporary Entry

Only one of the 23 examined FTAs with services provisions, the Chile-China FTA, includes provisions pertaining to the temporary entry of business persons.

Denial of Benefits 

Twenty of the 30 FTAs examined under this study include provisions on denial of benefits.
 There is broad convergence among these FTAs with respect to the language of these provisions, particularly as they relate to denial of the agreement’s benefits to service suppliers owned or controlled by persons of non-parties, where those suppliers do not maintain substantial business activity in the territory of the other party. Certain FTAs also provide for denial of benefits in situations where a service supplier is owned or controlled by persons of a non-party, and where the denying party does not maintain diplomatic relations with that non-party. 
Amendment/Withdrawal of Commitments

Although not a dominant trend, nine of the 30 FTAs examined under this study include provisions regarding the amendment or withdrawal of commitments and related notification and consultation procedures. The ASEAN and the Chile-China agreements provide for the amendment of services-related provisions when all parties are in agreement. The New Zealand-Singapore, Japan-Malaysia, Japan-Thailand, and Australia-Thailand agreements provide for a process for the modification or withdrawal of commitments in parties’ schedules of specific commitments. The Singapore-Australia, Korea-Singapore, and Chile-Japan FTAs provide parties with the option to modify or add to their list of reservations or NCMs.

Review/Future Liberalization

Seventeen of the 30 FTAs examined for this study include provisions relating to reviews and/or future liberalization. The Chile-Mexico, ASEAN-China, Chile-Korea, Korea-Singapore, and New Zealand-Thailand agreements include provisions for future liberalization. The New Zealand-Singapore, Singapore-Australia, Japan-Malaysia, Japan-Thailand, P4, and Australia-Thailand agreements include provisions on review of commitments, while the Chile-China agreement includes provisions on review and future work on mode III specifically. The Australia-U.S., Chile-U.S., Singapore-U.S., and Korea-Singapore agreements include provisions on implementation review. The ASEAN agreement stipulates that supplementary agreements will become an integral part of the services framework in the future.
 
Cooperation/Committees

Ten of the 30 FTAs examined under this study include provisions setting out future cooperation and/or establishing special committees to enhance services commitments. The Japan-Mexico, Japan-Malaysia, Japan-Thailand, and Japan-Philippines FTAs provide for a sub-committee on cross-border trade in services, and likewise both the Chile-China and Chile-Mexico FTAs include provisions on the creation of committees on services trade. A further three FTAs include provisions on consultation, implementation, cooperation, and/or promotion of trade, either economy-wide, across services, or with respect to specific service sectors.

Other

Emergency Safeguards

Only the Japan-Malaysia and Japan-Thailand agreements out of the 23 FTAs examined under this study that contain services provisions include provisions relating to emergency safeguard measures. In both agreements, the parties commit to starting negotiations on emergency safeguard measures within a certain period of time after entry into force of the agreement. By contrast, the Singapore-Australia FTA includes provisions whereby parties agree not to take safeguard actions against services or service suppliers of the other party. 
Subsidies

Only three of the 30 FTAs examined under this study include specific provisions relating to subsidies: New Zealand-Singapore, P4, and Chile-Peru. In these agreements, the parties agree to review the issue of subsidies related to trade in services in light of any disciplines agreed to under Article XV of the GATS, with a view to incorporating them.

Monopolies and Exclusive Service Suppliers

Six of the 30 FTAs examined under this study include provisions relating to monopolies and exclusive service suppliers: New Zealand-Singapore, Singapore-Australia, Japan-Singapore, Japan-Malaysia, Japan-Thailand, and Japan-Philippines.
 

Definitions

All but one of the 23 FTAs with services provisions include detailed definitions of terms contained in the services chapter.
 These typically include definitions of terms such as “trade in services,” “service supplier of a party,” “enterprise,” and “measures by a party.” There appears to be broad convergence among FTAs as to the definitions included for most of the terms.

Services Chapters in APEC FTAs/RTAs - 2009 Update

Executive Summary

This report expands the previous analysis of a sample of 30 FTAs between and among APEC economies by examining an additional 12 FTAs concluded, with two exceptions, since 2007.  The results are broadly consistent with the previous study, with an increase in the prevalence of provisions related to Most-Favored-Nation Treatment, Transfers and Payments, and Emergency Safeguards.  FTAs concluded in the post-2007 period have a lower incidence of provisions related to General Exceptions, Amendment/Withdrawal Commitments, and Review/Future Liberalization, perhaps signaling agreements that contain more solid commitments and a desire to increase services trade among APEC economies.

For the purpose of this report, the analysis examines a sample of 42 FTAs negotiated or signed during the period 1983 to early 2009.  More specifically, the focus is on the 34 FTAs that contain services provisions.  All 15 agreements that were negotiated since 2006 contain a services chapter or otherwise significant commitments on services trade. 

Increased Recent Activity in Services

Services provisions are now a staple in FTAs, and many FTAs include chapters on specific services sectors, such as telecommunications, tourism, and financial services.  A number of agreements also provide for subsequent negotiations to expand services coverage.  The trend is clearly toward more ambitious services trade agreements.  
The first APEC-economy trade agreement (Australia-New Zealand, 1983) that includes a services protocol was signed in 1988 and, chronologically, the next FTA in our analysis with services provisions was signed four years later, in 1992 (ASEAN).  After that, the trend to include services chapters picked up, increasing substantially in recent years with 24 of the 34 FTAs with services provisions negotiated since 2004, and 10 of the 34 FTAs negotiated or signed since the beginning of 2007. 
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Positive/Negative List Approach

Fifteen of the 34 FTAs examined under this study utilize a positive-list or GATS-style approach to sectoral coverage, while 19 FTAs use a negative-list approach.  Of the agreements with a GATS approach, 13 provide for additional commitments other commitments other than market access and national treatment.  While there is a notable trend toward the use of the non-conforming measures approach, the most recent four agreements of those examined take the GATS approach to listing the sectoral coverage of commitments for services.
Geographic Clusters

The chart below shows the distribution of FTAs from the examined sample of 34 agreements with services chapters.  In this sample, Japan, Chile and Singapore have concluded the most FTAs with services provisions, with nine, eight, and seven FTAs concluded respectively.  (This number does not include FTAs that these economies have concluded as part of a larger group, such as ASEAN or the Trans-Pacific Strategic Economic Partnership agreement (TPSEP)). 
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Note: Totals exceed 34 as some FTAs have been signed by groups of economies (e.g. NAFTA and P4).

Areas of Greatest Convergence

Of the FTAs examined in this study, there is broad convergence among the services chapters (or frameworks) on the following provisions:  National Treatment, Denial of Benefits, Market Access, Domestic Regulation, Recognition, and Most-Favored-Nation Treatment.  Broadly speaking, the language of these provisions is similar from one FTA to another.  

The most prevalent feature of the services chapters examined is the provision of national treatment, which is included in all of the agreements covering services, and commits parties to give no less favorable treatment to each other’s services and service suppliers than that accorded, in like circumstances, to domestic services or service suppliers.  The ASEAN Services Framework does not explicitly address national treatment, but incorporates it via Article XIV in the Framework, which provides for the application of provisions of the GATS (including Article XVII on national treatment).

Denial of benefits is also included in almost all of the agreements with services provisions.  This provision typically concerns the limitations of FTA benefits to certain service suppliers of non-parties.  
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Market Access is also one of the most prevalent provisions of the examined FTAs.  These provisions relate to measures that impose limitations on, for example, number of service suppliers, value of services transactions, or form of legal entity through which services can be supplied.  While some of the FTAs have Quantitative Restriction provisions in place of market access commitments, 62.5% of those agreements commit to progressive liberalization of quantitative restrictions, as outlined later in this paper.

Domestic Regulation provisions generally call for regulations to be administered "in a reasonable, objective and impartial manner."  If the supply of a scheduled service is subject to authorization, these provisions generally require parties to decide on applications within a reasonable period of time.  In addition, language in these provision typically seeks to ensure that specific commitments are not nullified or impaired through regulatory requirements (licensing and qualification requirements, and technical standards) that are not based on objective and transparent criteria or are more burdensome than necessary to ensure quality.
Recognition provisions generally provide scope for parties, when applying standards or granting licenses, certificates, etc., to recognize education and other qualifications a supplier has obtained abroad.  This may be done on an autonomous basis or through agreement with the economy concerned.
Most-Favored Nation Treatment (MFN) clauses generally require that an economy afford to services and service suppliers of its FTA partner treatment no less favorable than that accorded, in like circumstances, to services and service suppliers of any other economy.
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Areas of Least Convergence

Only one of the FTAs examined, Chile-China, includes a separate Temporary Entry provision (located in an annex to the services chapter,).
  This provision establishes the terms for the temporary entry of service providers from one economy into the territory of another.  

Only six agreements contain General Exceptions provisions beyond those included in the Scope and Coverage provision.  General Exceptions typically address issues such as taxation, public health and safety, and essential security.

Only eight of the 34 FTAs with Services chapters contained provisions relating to Emergency Safeguards.  The majority of these provisions either commit parties to engage in future negotiation on emergency safeguards measures, or consider incorporating the results of any conclusions resulting from multilateral negotiations under GATS Article X.  Eight FTAs similarly commit parties to consider incorporating any disciplines on subsidies agreed to under multilateral discussions pursuant to Article XV of the GATS.

Emerging Trends 2007 to Present
In addition to reviewing overall convergence and divergence among various services chapters in FTAs in the APEC region, this study reviewed FTAs for possible trends regarding the inclusion or exclusion of provisions.  The study chose to separate the FTAs into two groups – those negotiated or signed before 2007 and those agreements that were signed after January 2007.  

The most notable trend examined in this analysis is an increase in the use of Transfers and Payments provisions.  These provisions typically require parties to permit transfers and payments relating to the supply of services to be made freely and without delay.  Whereas 57% of FTAs negotiated or signed before 2007 included provisions related to Transfers and Payments, 91% of FTAs (10 of 11) signed after January 2007 included this provision.  This rise represents an increase of 34 percentage points. 

Similarly, the inclusion of Emergency Safeguards provisions rose from 13% (pre-2007) to 45% (post 2007), or an increase of 32 percentage points.  Of the eight FTAs with Emergency Safeguard provisions in this study, four included Japan.  

The last significant increase (an increase of over 20 percentage points) occurred in the inclusion of Most-Favored-Nation treatment provisions.  Whereas pre-2007 FTAs included MFN provisions 65% of the time, 91% of post-2007 FTAs contained MFN commitments.
As much as APEC economies moved towards the inclusion of some common provisions in various services chapters of FTAs, there were also trends away from the inclusion of certain provisions.  Specifically, there was a post-2007 decline in the inclusion of provisions on General Exceptions, Amendments/Withdrawal of commitments, and Review/Future Liberalization.  

Twenty-six percent of the agreements concluded prior to 2007 included a specific provision on General Exceptions, but none of the agreements from 2007 onward included such a provision, (beyond the exceptions included in the Scope and Coverage provision).  

Forty-three percent of the agreements concluded prior to 2007contained a provision on Amendment/Withdrawal of commitments, but this dropped 25 percentage points to 18% in agreements negotiated after 2007, potentially signaling more robust services agreements.

Similarly, fewer agreements contained a Review or Future Liberalization provision after 2007, as this feature dropped 24 percentage points from 70% (pre-2007) to 45% (post-2007).

Services Chapters in APEC FTAs/RTAs – 2009 Update

Trade Provisions in the 34 FTAs With Substantial Services Commitments

Scope and Coverage

The scope and coverage sections generally outline the measures adopted by parties to which an agreement’s services provisions apply, as well as sectors, activities, and measures to which the provisions do not generally apply.  With respect to scope and coverage, there is a high degree of convergence in the language of these provisions among the FTAs examined for this study, whether contained in the relevant article itself or in the “definitions” section of the relevant chapter.  There is also broad convergence in the content of exclusions, with subsidies, government procurement, air transport services, and measures relating to permanent employment commonly excluded from the scope and coverage of the agreements’ services provisions.

Modal Coverage 

The GATS identifies four modes of supply for trade in services: cross-border trade (Mode I), consumption abroad (Mode II), commercial presence (Mode III), and the presence of natural persons (Mode IV).  Of the 34 agreements that contain services provisions, 18 cover all four modes of supply,
 either in the provisions of the Chapter or in its definitions, while 16 cover modes I, II and IV only.
  In the Australia-New Zealand and ASEAN agreements (counted among the 18) modal coverage is not explicitly stated, but it is inferred from the Definitions or other provisions of the agreement.  In FTAs that do not apply services provisions to mode III, commercial presence may be covered in a separate investment chapter.

Approach to Sectoral Coverage

With respect to the sectoral coverage of services provisions, 19 of the agreements examined under this study delineate coverage on the basis of reservations or non-conforming measures (NCMs).
  In these agreements, the Parties extend market access, national treatment, and other commitments to all services sectors except as limited by specific reservations or the scheduling of non-conforming measures.  

By contrast, fifteen of the FTAs examined under this study utilize a positive-list or GATS-style approach to sectoral coverage.
  In these agreements, the parties schedule specific sectors in which market access, national treatment, and other commitments apply.  In addition, 13 of the 15 positive-list agreements contain additional commitments outside of national treatment and market access. 
  

General Exceptions

Six of the FTAs examined under this study include provisions on general exceptions beyond those exclusions listed in the Scope and Coverage provisions.
 T hese exceptions typically include measures pertaining to taxation, public health and safety, and essential security. 

National Treatment 

Of the 34 FTAs that contain services provisions, all but one (ASEAN) include a National Treatment obligation, demonstrating a high-level of convergence in this area.  The ASEAN Services Framework does not explicitly address national treatment, although the agreement could be understood to incorporate it via its Article XIV, which calls for inclusion of all GATS commitments (which include Article XVII on national treatment). 

Most-Favored-Nation (MFN)

Of the 34 FTAs that contain services commitments, 25 include provisions on most-favored-nation treatment,
 stipulating generally that treatment afforded to the services and service suppliers of a party should be no less favorable than that accorded to like services and service suppliers of any non-party.
  It is important to note, however, that Japan-Singapore, Japan-Thailand, and ASEAN-Australia-New Zealand contain language regarding conditional future granting of MFN treatment.  

Market Access

Of the 34 APEC FTAs with services commitments in this study, 31 contain market access or quantitative restriction provisions.  Twenty-six include market access provisions committing parties to refrain from adopting certain quantitative restrictions on services or services suppliers from the other party.
  These provisions typically prohibit parties from adopting or maintaining quotas or other limitations on numbers of service suppliers, the value of services transactions, numbers of services operations, or the level of foreign capital participation.  A further five agreements include provisions for the progressive liberalization of quantitative restrictions (NAFTA, Canada-Chile, Chile-Korea, Chile-Mexico, and Peru-Chile). 

Local Presence

Eighteen of the 34 FTAs with services commitments include provisions on local presence requirements, including all of the examined FTAs concluded by Canada, Chile, Mexico, and the United States.
  Typically, this provision provides that parties may not require the establishment of a business presence in their territory as a condition of permitting the cross-border provision of a service. 

Domestic Regulation 

Thirty-one of the FTAs examined under this study include provisions pertaining to domestic regulation, licensing and certification, authorization, or qualification and technical standards.  For the purposes of this study, these provisions have been analyzed collectively, as their substance is broadly similar.  Generally, these provisions are concerned with transparency and impartiality in the procedures and requirements for licensing and certification.  All 31 include “licensing” provisions, 22 include “authorization” provisions, 
 and 12 include “domestic regulation” provisions. 
  Additionally, the Australia-New Zealand provides for the discussion of future commitments pertaining to domestic regulation.

Transparency

Of the 34 FTAs with services commitments, 21 include provisions relating to transparency. These provisions generally require parties to make public relevant measures affecting the operation of the chapter or framework on services, and to establish mechanisms for responding to inquiries from interested persons regarding its laws and regulations.  Fourteen of the 21 FTAs with a transparency provision focus on publication of measures and response to enquiries,
 while an additional seven FTAs include obligations on transparency in the development and implementation of regulations.
  Although not examined in this analysis, several FTAs contain a separate chapter on transparency, the provisions of which can apply across all sectors. 

Recognition

Thirty-two of the 34 FTAs with services commitments contain provisions relating to recognition of professional qualifications.
  Although the titles and structures of these provisions vary among the agreements, there is broad convergence in their stated purpose:  to facilitate trade by encouraging mutual recognition of qualification and by encouraging parties to extend to FTA partners the same opportunities for recognition afforded to service suppliers from non-parties. 

Transfers and Payments 

Twenty-three of the 34 FTAs with services commitments contain provisions that discipline parties from applying restrictions on international transfers and payments for current transactions.
  Of those, eight include an additional article pertaining to restrictions to safeguard balance of payments in the event of serious financial difficulties.
  Two of the 23 agreements contain a provision pertaining to restrictions to safeguard balance of payments, but no provision on transfers and payments.

Specific Commitments

Twenty-nine of the 34 FTAs examined include specific commitments relating to the following service sectors:  fourteen of the 29 agreements include commitments on professional services,
 four of the 27 agreements include commitments on express delivery services,
 and one agreement each contain commitments on land transportation and air transportation services.
  Another 13 of the agreements contain additional provisions that have been posted under “other” specific commitments. 
  (Note:  Some FTAs contain specific commitments in multiple sectors; the agreements noted above may not be mutually exclusive).

Temporary Entry

Only one of the 34 agreements with services provisions has a stand-alone provision regarding the temporary entry of business persons.  The Chile-China agreement contains a temporary entry provision in an Annex to the parties’ Supplementary Agreement on Trade in Services.  Many other FTAs contain language regarding temporary entry in their Scope and Coverage provisions, while several agreements contain separate temporary entry chapters.

Denial of Benefits 
Thirty-three of the 34 FTAs with services commitments include provisions on denial of benefits.
  There is broad convergence among these FTAs with respect to the language of these provisions, particularly as they relate to denial of the agreement’s benefits to service suppliers owned or controlled by persons of non-parties, where those suppliers do not maintain substantial business activity in the territory of the other party.  Certain FTAs also provide for denial of benefits in situations where a service supplier is owned or controlled by persons of a non-party, and where the denying party does not maintain diplomatic relations with that non-party. 
Amendment/Withdrawal of Commitments

Although not a dominant trend, 12 of the 34 FTAs with services commitments include provisions regarding the amendment or withdrawal of commitments and related notification and consultation procedures. 

The Chile-China and ASEAN-Korea agreements provide for the amendment of services-related provisions when all parties are in agreement. The ASEAN, New Zealand-Singapore, Japan-Malaysia, Japan-Thailand, Australia-Thailand, China-New Zealand, and ASEAN-Australia-New Zealand agreements provide for a process for the modification or withdrawal of commitments in parties’ schedules of specific commitments.  The Singapore-Australia and Korea-Singapore FTAs provide parties with the option to modify or add to their list of reservations or non-conforming measures.  The Australia-New Zealand agreement was negotiated prior to the GATS and contains a provision for inscribing additional services to its annex of reservations (that expired 1989).

Review/Future Liberalization

21 of the 34 FTAs with services commitments include provisions relating to reviews and/or future liberalization.  Six agreements include provisions for future liberalization:  Chile-Mexico, ASEAN, ASEAN-Korea, Chile-Korea, Korea-Singapore and New Zealand-Singapore.  Seven agreements include provisions on review of commitments:  Singapore-Australia, Japan-Malaysia, Japan-Thailand, Australia-Thailand, Japan-Vietnam, Brunei Darussalam-Japan, and ASEAN-Australia-New Zealand.  Five agreements include provisions on implementation review:  Australia-New Zealand, Chile-U.S., Peru-Singapore, TPSEP, and China – New Zealand.  The agreement between Chile-China includes provisions on review and future work on mode III specifically.  NAFTA, Chile-Canada, Chile-Korea and Peru-Singapore contain provisions on future liberalization of quantitative restrictions and licensing of professional services providers. 

In addition, of the eight examined FTAs that did not contain existing services provisions, three contain agreement among parties to discuss liberalization of services trade in the future.  The New Zealand-Thailand, and ASEAN-China agreements commit parties to liberalizing trade in services in the future, while the ASEAN-Japan agreement includes a provision on the expansion of trade in services and exploration of such measures.

Cooperation/Committees

Sixteen of the 34 FTAs with services commitments include provisions setting out future cooperation and/or establishing special committees to enhance services commitments.  Of those, four FTAs (Chile-Mexico, Chile-China, China-New Zealand, and ASEAN-Australia-New Zealand) include provisions on the creation of committees on services trade, and seven FTAs (Japan-Mexico, Japan-Malaysia, Japan-Thailand, Japan-Philippines, Japan-Indonesia, Japan-Vietnam, and Brunei Darussalam-Japan) provide for a sub-committee on cross-border trade in services.  A further five FTAs include provisions on consultation, implementation, cooperation, and/or promotion of trade, either economy-wide, across services, or with respect to specific service sectors (ASEAN, ASEAN-Korea, Korea-Singapore, Australia-Thailand, and Canada-Peru). 
  

Emergency Safeguards

Eight out of the 34 FTAs with services commitments contain provisions relating to emergency safeguard measures.
  In all eight agreements, the parties commit to starting negotiations on emergency safeguard measures within a certain period of time after entry into force of the agreement.  By contrast, the Singapore-Australia FTA includes provisions whereby parties agree not to take safeguard actions against services or service suppliers of the other party. 
Subsidies

Only eight of the 34 FTAs with services commitments include specific provisions relating to subsidies:  New Zealand-Singapore, Australia-New Zealand, ASEAN-Australia-New Zealand, ASEAN-Korea, China-New Zealand, P4, Chile-Peru, and Canada-Peru.  In these agreements, the parties agree to review the issue of subsidies related to trade in services in light of any disciplines agreed to under Article XV of the GATS, with a view to incorporating them.

Monopolies and Exclusive Service Suppliers

Fifteen of the 34 FTAs with services commitments include provisions relating to monopolies and exclusive service suppliers:  Australia-New Zealand, New Zealand-Singapore, Singapore-Australia, Japan-Singapore, Japan-Malaysia, Japan-Thailand, Japan-Philippines, Brunei Darussalam-Japan, ASEAN-Australia-New Zealand, Japan-Vietnam, Indonesia-Japan, ASEAN-Korea, China-New Zealand, China-Singapore, and Korea-Singapore.  FTAs without provisions on monopolies and exclusive service suppliers in their services chapters may include provisions with similar effect in a separate chapter on competition policy. 

Definitions
All of the 34 FTAs with services provisions include detailed definitions of terms contained in the services chapter.
  These typically include definitions of terms such as “trade in services,” “service supplier of a party,” “enterprise,” and “measures by a party.”  There appears to be broad convergence among FTAs as to the definitions included for most of the terms. 
Table 1 - Convergence of Provisions in Services Commitments of the 34 FTAs Containing Services Chapters

	Provision
	Level of Convergence

	National Treatment
	High

· 33 agreements contain National Treatment commitments

· The ASEAN Services Framework does not include a specific national treatment commitment, but contains a provision calling for inclusion of all GATS commitments (which include national treatment in scheduled sectors) 

	Recognition
	High

· 32 FTAs contain provisions relating to recognition of qualifications

	Domestic Regulation
	High

· 31 FTAs contain provisions on provisions on domestic regulation, pertaining to licensing and certification, authorization, or qualification and technical standards

	Market Access
	High

· 31 agreements contain provisions on Market Access

· 26 of include provisions committing parties to refrain from adopting certain quantitative limitations on services or services suppliers 
· Five of the agreements include provisions for the progressive liberalization of quantitative restrictions

	Most-Favoured-Nation Treatment
	High/Medium

· 25 agreements contain MFN provisions.  Of those, three contain language regarding conditional future granting of MFN treatment.  

	Transfers & Payments
	Medium

· 23 agreements contain provisions that limit parties from applying restrictions on international transfers and payments for current transactions

	Local Presence
	Medium

· 18 FTAs contain provisions on local presence requirements for cross-border supply of a service 

	Review/Future Liberalization
	Medium/Low

· 21 of the 34 FTAs include provisions relating to Reviews and/or Future Liberalization of services commitments (there is some overlap among the provisions)

· Six of the 21 agreements include provisions for future liberalization

· Seven of the 21 agreements include provisions on review of commitments

· Five of the 21 agreements include provisions on implementation review

· One of the 21 agreements includes provisions on review and future work on mode III 

· Four of the 21 agreements contain agreements on future liberalization of quantitative restrictions and licensing of professional service providers 

	Amendment/Withdrawal of Commitments
	Low

· 12 FTAs include provisions regarding the Amendment or Withdrawal of commitments and related notification and consultation procedures

	Subsidies & Emergency Safeguards
	Low

· Eight agreements contain provisions concerning Subsidies and Emergency Safeguards


 Investment Chapters in FTAs concluded by APEC economies
I. Overview

Most of the assessed FTAs include investment chapters and provide for substantive rules on promotion and protection of investment. Out of 40 assessed FTAs
, there are twelve exceptions to this. Four FTAs
 do not have any provision on investment. One FTA
 only provides for cooperation on investment promotion, while six FTAs
 stipulate commitment for future negotiation on investment in addition to commitment for investment promotion cooperation. One FTA
 provides for commitment to endeavour to promote investment and a unilateral MFN treatment on investment in accordance with domestic laws and regulations, in addition to reference to possible future negotiation on more comprehensive provisions.

Except for these twelve exceptional FTAs, all the assessed FTAs’ investment chapters adopt substantially the same structure and elements. This is not surprising as most of them have in one way or another been inspired by the NAFTA investment chapter (1994) and/or the unconcluded draft text of the MAI (Multilateral Agreement on Investment) discussed at the OECD (1998).

Overall, while the level of convergence can be said to be generally high (almost all of the elements examined have been taken up by the majority of the assessed FTAs), the level is even higher when focused exclusively on the elements related to investment protection.  In addition, it should be pointed out that the contracting parties of the twelve exceptional FTAs often concluded, between each other, Bilateral Investment Treaties (BITs)
 that fall outside of the scope of this assessment. Therefore, the possibility of convergence can be said to be all the greater especially in case of investment protection.

Differences among the assessed FTAs’ investment chapters exist in adopting negative list approach on pre-establishment national treatment, to what extent RTA exception should be accepted on MFN, level of commitment on Performance Requirements, and whether to adopt Investor vs State investment arbitration or not.

II. Definition of Investment
Most of the assessed FTAs adopt an expansive definition of investment, namely, every kind of asset
. Out of these, some FTAs require the asset to have characteristic of investment such as the commitment of capital or other resources, the expectation of gain or profit, or the assumption of risk
. Some FTAs provide a narrower definition by providing a limited list of categories of assets to be eligible to be investments
. Most of the assessed FTAs do not exclude a priori investment in the services sector
; this would appear to imply that the question of the treatment of Mode 3 services , i.e., service provided through local presence, hinges on the structure of the service chapter of the assessed FTAs, as opposed to their investment chapters.

Comparing the provisions chronologically, the trend seems to be heading towards adopting an expansive approach, and in a scenario of harmonisng FTAs, there would not be much difficulty on reaching a consensus on the definition of investment.
III. National Treatment (NT)
Except for the twelve exceptional FTAs
 that do not have an investment chapter, all the assessed FTAs provide for national treatment. Twenty-four FTAs
 provide NT on both pre-establishment and post-establishment phase by negative list approach and three FTAs
 adopt positive list approach on pre-establishment NT.

Some economies may have a policy of taking a positive list approach on pre-establishment NT, and this could become a challenge in a scenario of harmonizing FTAs.

IV. Most Favoured Nation Treatment (MFN)
Except for the twelve exceptional FTAs without an investment chapter, the assessed FTAs normally provide for MFN both at the pre-establishment and the post-establishment phase
. Out of these, one FTA
 does not provide for pre-establishment MFN, and four FTAs do not provide for MFN at all
. Some FTAs make reservation on the application of MFN with respect to treatment under specific RTAs
, or under RTAs in general
. Other FTAs exclude the application of MFN from treatment under existing bilateral international agreements.

Some economies may have a policy of not stipulating MFN in FTAs. Many economies tend to have RTA exceptions on MFN. In a scenario of harmonizing FTAs, the point of issue may be to what extent exceptions to MFN should be accepted.

V. Performance Requirements (PR) & Senior Management and Board of Directors (SMBD)
Aside from the twelve exceptional FTAs, thirteen FTAs
 prohibit performance requirements in substantially identical wording: these FTAs go beyond the TRIMs Agreement such as prohibition of technology transfer requirement and provide, under a separate provision from PRs, for prohibition of nationality requirements on Senior Management and Board of Directors. Some FTAs provide for TRIMs plus commitment but without a separate article on SMDB.
 Other FTAs
 merely confirm the level of commitment under the TRIMs Agreement, while other FTAs
 do not provide for any rules on performance requirements or SMBD.

With a view to a scenario of convergence of agreements, it should be pointed out that texts of the provisions are harmonized to a great extent among the agreements with rules for PRs and SMBD. The question is whether there should be such rules in a harmonized agreement.  Reaffirming the commitment under the TRIMs Agreement would not cause much difficulty, since it does not impose extra burden on each economy.

VI. General Treatment
Except for the twelve FTAs without substantive investment provisions, almost all the assessed FTA investment chapters provide for fair and equitable treatment (FET) and full protection and security on investment. Some FTAs clarify the standard of treatment as minimum standard of customary international law
, while others provide autonomous treaty standard
, and still others stipulate other variations such as FET in accordance with “international law”
. Some FTAs do not provide for FET.

In a scenario of convergence of agreements, confirming the customary international law minimum standard of treatment will not cause a problem.

VII. Expropriation and Compensation
Except for the twelve exceptional FTAs, all the assessed FTAs’ investment chapters provide for conditions on lawful expropriation and compensation in virtually the same wording. These conditions require an expropriation to be for a public purpose, non-discriminatory, in accordance with due process of law, and upon payment of prompt, adequate and effective compensation. Some FTAs attach annexes that clarify the concept of indirect expropriation and customary international law.
 

This section may be described as a confirmation of the generally accepted international principles, and therefore, the convergence of agreements will not be very difficult.

VIII. Transfer of capital
Except for the twelve exceptional agreements which do not stipulate substantive provisions on investment, all the assessed FTAs’ investment chapters provide for free transfer of capital with standard exception for bankruptcy, criminal offences and others. 

Sixteen FTAs
 provide for exception in case of serious balance of payments difficulties. One FTA
 imposed some procedural restrictions on submitting transfer related disputes to an investor-state arbitration.

In a scenario of harmonization of agreements, this section will not create major difficulties on the core principle, but BOP exception will be a point of issue, reflecting each economy’s sensitivity or acceptability of such exception.  Acceptability of ISDS submission should be separately discussed in the section of ISDS.

IX. Investor vs State Dispute Settlement (ISDS)
Except for the twelve FTAs that do not provide investment provisions, most of the remaining FTAs provide for investor vs state dispute settlement procedures that ultimately give investors opportunities to submit the dispute to an international conciliations or arbitrations such as ICSID or under UNCITRAL rules. Two FTAs
 are exceptions to this and these FTAs only provide for possible future negotiation to introduce investor-state arbitration. As many as thirteen FTAs
 stipulate the ISDS procedure in virtually the same wording. Some FTAs provide for similar procedures in a slightly simpler manner
. Other FTAs provide for ISDS in much simple provisions
, sometimes only subject to UNCITRAL rules
 as distinct from ICSID arbitration.

Some economies seem to have a stringent policy of not accepting jurisdiction of an international investment arbitration tribunal. Although it may be rather easy to harmonise text for ISDS among the economies who are ready to accept international arbitration, it may be difficult to reach a consensus on whether ISDS should be introduced at all in harmonising APEC FTAs. 

X. State vs State Dispute Settlement (SSDS)
All the assessed FTAs’ investment chapters provide for provision on disputes arising from the interpretation or application of provisions of investment chapters to the dispute settlement procedures between the states. In a scenario of harmonising agreements, although the details of the SSDS mechanism should be discussed separately, there would be little difficulty in subjecting the investment chapter to the SSDS.

XI. Transparency
Many FTAs
 provide for transparency provisions. These include publication of laws and regulations, establishing contact points, securing review and appeal procedures, providing information upon request from the other party on operation of the agreement. In a scenario of harmonising APEC FTAs, it would not be difficult to provide some extent of transparency rules. It should be noted that this section may be more appropriately discussed in a chapter on general provisions.
Table 1

Similarities and Differences on Relevant Issues of the investment Chapters
	Provision
	Level of Difficulty of Convergence

	Definition of Investment
	Low

	National Treatment
	High

- negative list on pre- and post-establishment (Agreement no. 4, 5, 6, 8, 9, 10, 12, 13, 14, 15, 16, 18, 20, 24, 26, 29, 30, 31, 32, 33, 36, 40, 41, 42)

- positive list on pre-establishment (Agreement no. 19, 22, 23)

	Most Favoured Nation Treatment
	High

- pre- and post-establishment (Agreement no. 4, 5, 6, 8, 12, 13, 14, 15, 18, 22, 23, 26, 29, 30, 31, 32, 33, 36, 38, 40, 41)

- post-establishment (Agreement no. 19)

- no MFN (Agreement no. 9, 10, 20, 42)

- reservation (Agreement no. 16, 18, 19, 26, 33 etc)

	Performance Requirements & SMBD
	Medium

	Treatment of Investment
	Low

	Expropriation and Compensation
	Low

	Transfer of Capital
	Low

	Investor vs State Dispute Settlement
	High

- stipulating ISDS procedures (Agreement no. 5, 6, 9, 13, 14, 15, 16, 20, 24, 29, 30, 31, 36)

- providing for in slightly simple manner (Agreement no. 10, 18, 19, 31, 33, 38, 40, 41, 42)

- providing for in much simple manner, sometimes only subject to UNCITRAL rules (Agreement no. 22, 40,)

- only providing for possible future negotiations to introduce investor-state arbitration (Agreement no. 12, 26)

	State vs State Dispute Settlement
	Low

	Transparency
	Low


Competition Policy Chapters in FTAs/RTAs concluded by APEC Economies

I. Introduction

Of the 30 RTA/FTAs covered by the study, eight do not contain competition policy provisions (AFTA, ASEAN-China, China-Hong Kong, China, China-Chile, Peru-Thailand, ASEAN-Korea, Australia-PNG and Peru-Mexico). The remaining 22 agreements all contain competition policy provisions, in almost all cases in a separate competition policy chapter.

These provisions vary considerably in the extent to which they lay down specific requirements for the conduct of competition policy, in the nature and extent of the cooperation and consultation that they prescribe, and more generally in the range of issues that they cover. A common feature of the agreements is the total or partial exclusion of the competition policy provisions from recourse to the dispute settlement provisions of the agreement.

The following sections compare the content of the competition policy provisions of these agreements, broken down by major headings.

II. Objectives and Purpose

The objective/purpose of the competition policy provisions is usually defined in terms of ensuring that anti-competitive activities do not undermine the impact of trade and investment liberalization, or in more general terms of contributing to achievement of the objectives and overall benefits of the agreement, or sometimes both. These objectives are also typically referenced as the rationale for provisions requiring the adoption or maintenance of measures to counter anti-competitive activities. The New Zealand-Singapore and New Zealand-Thailand FTAs cite as an objective the implementation of the APEC Principles on Competition and Regulatory Reform, while the P4 and New Zealand-Thailand agreements also emphasis the strategic importance of creating and maintaining open and competitive markets.

III. Laws, Regulations and Institutions

The majority of the agreements contain requirements for the maintenance or adoption of measures to counter anti-competitive activities. In several agreements (Chile-US, Peru-US, Korea-US, and P4) the “measures” required are defined as laws and regulations. In other agreements the obligation to have laws and regulations is expressed on a “best endeavors” basis (Japan-Singapore, Japan-Malaysia) or on an “as necessary” basis (Japan-Philippines). The Singapore-US FTA is unique among the agreements in the study in specifically requiring the adoption of a competition law by one of the parties. The adoption of new competition laws is also foreshadowed in the Singapore-Australia, Singapore-Korea and Japan-Malaysia FTAs, but is not made mandatory in those agreements.

The FTAs that require maintenance or adoption of laws or regulations also prescribe the maintenance or establishment of an enforcement authority to enforce the laws or regulations. The need for adequate resourcing of enforcement authorities is emphasized in the New Zealand-Singapore FTA, but that agreement stops short of requiring the establishment of an authority where one does not exist.

IV. Anti-Competitive Practices

Agreements vary in the way that they define the anti-competitive practices to be targeted. The Singapore-Australia, Singapore-Korea, Australia-Thailand and New Zealand-Thailand FTAs provide similar lists, involving both vertical and horizontal arrangements between competitors, misuse of market power (including predatory pricing), and anti-competitive mergers and acquisitions. The P4 and Korea-Chile FTAs also provide a list, comprising anti-competitive agreements, concerted practices and abusive behavior resulting from single or joint dominant positions. The Japan-Thailand FTA defines as anti-competitive any conduct that is proscribed by the respective competition laws of the two parties. Other FTAs do not provide definitions of anti-competitive behaviour.

V. Core Principles

A number of FTAs impose obligations to adhere to certain core principles in the conduct of competition policy. These core principles include:

Transparency: A number of agreements (Chile-US, Singapore-US, Australia-US, Peru-US and Korea-US) have a transparency requirement in relation to enforcement activities. The Chile-US FTA also includes a requirement for transparency in relation to state-owned enterprises and designated monopolies. Many other FTAs focus on transparency in laws and regulations (including notification of changes in laws and regulations) and in competition policy itself. In this category are the Japan-Malaysia, Japan-Thailand and Japan-Philippines FTAs. The Japan-Chile, Singapore-Australia, Singapore-Korea, Australia-Thailand and New Zealand Thailand FTAs focus more narrowly on transparency in laws and regulations, while P4 focuses on transparency in policy development.

Procedural Fairness and Due Process: The US FTAs (US-Singapore, US-Chile, US-Australia, US-Peru and US-Korea) all have similar procedures imposing requirements for procedural fairness and due process. These include the right for defendants to present evidence before any penalties and sanctions are imposed, and the existence of an independent review process. The emphasis on procedural fairness in the Japan-Mexico, Japan-Thailand, Japan-Chile and P4 FTAs is of a more general nature.

Non-Discrimination: Agreements imposing a requirement that enforcement should not discriminate on the basis of nationality include the US-Chile, US-Singapore, US-Australia, US Peru, US-Korea, Japan-Mexico, Japan-Thailand, Japan-Chile and P4 FTAs. The New Zealand-Singapore and New Zealand-Thailand FTAs have a provision requiring non-discrimination between businesses in like circumstances.

Application to all businesses: Provisions requiring equal application of competition policy measures to all businesses, or to both public and private businesses, are found in the Singapore-New Zealand, Singapore-Australia, Singapore-Korea, Australia-Thailand, New Zealand-Thailand, and P4 FTAs. Each of these FTAs, except the Singapore-New Zealand and Singapore-Korea FTAs, also allow the exemption of specified measures and sectors from the provisions of the chapter. In a number of other FTAs there are extensive provisions dealing with the treatment of designated monopolies and state enterprises (see below).

In addition to the above, several FTAs include general provisions requiring the application of competition policy in accordance with principles such as transparency, non-discrimination, procedural fairness, and in some agreements also timeliness and comprehensiveness: Japan-Philippines, Japan-Chile, Singapore-Australia, Singapore-Korea, Australia-Thailand and New Zealand-Thailand.

VI. Monopolies and State Enterprises

Detailed provisions on the treatment of monopolies and state enterprises are found in NAFTA and the Canada-Chile, US-Chile, US-Singapore, US Australia, US-Peru and US-Korea FTAs. These provisions typically acknowledge the right to designate monopolies and to operate state enterprises, provided certain defined conditions are observed. In the case of designated monopolies there is generally a requirement to avoid acting in a manner inconsistent with the obligations of the agreement, or to avoid nullification and impairment of the benefits of the overall agreement, to act in accordance with commercial considerations, and to refrain from acting in an anti-competitive manner in non-monopolised markets where covered investments could be adversely affected. There is typically also a stipulation that these provisions do not apply to government procurement.

In the case of state enterprises there are typically provisions requiring that state enterprises should not be exempted from the competition policy provisions solely on the grounds of state ownership, and that such enterprises should operate in accordance both with commercial considerations and with the obligations of the agreement. There is also generally a requirement for non-discrimination in the sale of goods and services to covered investments.

These agreements also contain provisions stipulating that the charging of different prices in different markets, or in the same market, on the basis of purely commercial considerations, does not in itself constitute a violation of the competition provisions of the agreement. The US-Singapore FTA also contains extensive provisions requiring transparency in the treatment of designated monopolies and state enterprises.

As noted above, the Singapore-Australia, Australia-Thailand, New Zealand-Thailand and P4 FTAs contain provisions allowing for exemptions of measures and sectors that could presumably be invoked in the case of monopolies or state enterprises.

VII. Cooperation and Consultation

Almost all FTAs containing competition policy provisions include extensive provisions dealing with cooperation and consultation. For purposes of analysis it is convenient to distinguish between requirements on “general” matters, and cooperation and consultation for enforcement purposes.

VIII. Cooperation and Consultation – General

The majority of agreements include general requirements for cooperation and consultation on competition policy. Many go beyond this by providing a right for either party to request consultation on a specific matter that it considers to be relevant to its interests, often with a further requirement for the party receiving the request to give it sympathetic consideration. Agreements in this category include the US-Chile, US-Singapore, US-Australia, US-Peru, US-Korea, Japan-Malaysia, Japan-Thailand, Japan-Philippines, Singapore-Australia, Singapore-Korea, Australia-Thailand, New Zealand-Thailand and P4 FTAs. A provision for consultation on the effectiveness of a party’s competition policy measures is also included in NAFTA and the Canada-Chile, US-Australia and Singapore-New Zealand FTAs. A number of agreements also emphasise the need for confidentiality in the handling of information exchanged in the course of this cooperation and consultation.

Provisions for review of cooperation under the competition policy chapter are found in the Japan-Malaysia, Japan-Thailand and Japan-Philippines FTAs. The Singapore-Australia, Singapore-Korea, Australia-Thailand and P4 FTAs provide for future consideration of enhancing cooperation, including for enforcement purposes. The first three of these FTAs lay down a timeframe for consideration of this matter, linked in the case of the Singapore-Australia FTA to the introduction by Singapore of a generic competition law. All four of these agreements contemplate future agreements between the competition authorities of the respective parties. In the case of the US-Australia FTA, recognition is given to the cooperation already existing between the competition authorities of the two parties.

IX. Cooperation in Enforcement

The importance of cooperation in enforcement is recognized in several of the agreements: NAFTA and the Canada-Chile, US-Chile, US-Australia, US-Peru, US-Korea, Singapore-Korea, New Zealand-Thailand and the P4 FTAs. All of these except the Singapore-Korea FTA go further and specify a commitment to cooperation via mutual legal assistance, notification, consultation and exchange of information. The Japan-Singapore, Japan-Mexico, Japan-Malaysia, Japan-Thailand and Japan-Chile FTAs also have provisions requiring cooperation on competition policy matters. 

There are contrasting approaches in the Japan-Thailand and Korea-Chile FTAs to the use in criminal proceedings of information provided by one party to the other. In the Japan-Thailand FTA this is prohibited, unless the information is requested through formal diplomatic channels. In the Korea-Chile FTA it is allowed, provided the laws of the country concerned permit this, and provided confidentiality of the information provided is maintained by the courts.

Negative comity, in the strict sense of requiring a party to take account of its partners interests in its enforcement actions and decisions, is rarely found in these FTAs. The Korea-Chile FTA does have a requirement for each party to take into consideration in the course of its enforcement activities, as necessary and in accordance with its laws, the interests of its partner. The partner may also request consultation with the “enforcing party”, and the latter is required to give sympathetic consideration to the views of its partner, without prejudice however to its full freedom of ultimate decision.

Some FTAs have somewhat “softer” requirements for a party to notify its partner regarding enforcement actions that it considers may affect the partner’s interest, without however specifically requiring these interests to be taken into account in the enforcement actions or decisions. In this category are the Japan-Thailand and P4 FTAs. The Korea-Chile FTA also has a provision of this type, in addition to the “negative comity” provision mentioned in the previous paragraph.

Positive comity, in the strict sense of requests by a party for a partner to take action against anti-competitive activity in the partner’s territory affecting the interests of the requesting party, is also rarely found in these FTAs. The Korea-Chile FTA does provide for a party to request consultations under such circumstances with the competition authority of its partner, but without prejudice to the full freedom of ultimate decision of the latter.

X. Technical Cooperation

In the Japan-Malaysia, Japan-Thailand, Japan-Philippines and New Zealand-Thailand FTAs there is a strong emphasis on technical cooperation between the parties on competition policy matters. The Korea-Chile FTA contains a provision in more general terms on technical cooperation.

XI. Other Aspects of Cooperation and Consultation

In the Japan-Malaysia, Japan-Thailand, Japan-Philippines FTAs provisions relating to cooperation and consultation on competition policy matters are set out in a separate Implementing Agreement. The Implementing Agreement specifies the agencies or entities in each party responsible for implementation of the competition policy provisions, thereby presumably establishing a potential mechanism for increased cooperation and consultation between these agencies or entities in the future.

XII. Consumer Protection

The US-Australia and US-Korea FTAs include in their competition policy chapters somewhat detailed provisions on cooperation in consumer protection activities.

XIII. Monetary Judgments
The US-Australia FTA has detailed provisions on facilitation of cross-border recognition and enforcement of monetary judgments.

XIV. Dispute Settlement

Many FTAs expressly exclude the competition chapter from recourse to the dispute settlement provisions of the agreement. In this category are NAFTA and the Canada-Chile, Japan-Singapore, Japan-Mexico, Japan-Malaysia, Japan-Thailand, Japan-Philippines, Japan-Chile, Singapore-Australia, Singapore-Korea, Australia-Thailand, New Zealand-Thailand, P4 and Chile-Korea FTAs.

In several other FTAs (US-Chile, US-Singapore, US-Australia, US-Peru and US-Korea), the exclusion of recourse to dispute settlement in relation to competition policy matters is more selective. Generally in these FTAs, provisions relating to designated monopolies, state enterprises, differences in pricing and transparency are not excluded from recourse to dispute settlement.

XV. Working Groups or Committees

NAFTA and the US-Australia and US-Peru FTAs each provide for the parties to establish a working group to explore ways of increasing the effectiveness of the competition policy provisions of the agreements. The terms of reference for the working groups differ between the FTAs. In NAFTA the working group is to report on “relevant issues concerning the relationship between competition laws and policies and trade in the free trade area.” In the US-Australia FTA the goal is to “to reach a common view on appropriate steps to enhance their respective legal and regulatory regimes”, with the aim of “strengthening support for, and minimizing legal impediments to, the effective enforcement of each other’s competition laws and policies”. In the US-Peru FTA the working group is to “promote greater understanding, communication, and cooperation between the Parties” on the matters covered in the competition policy chapter.

XVI. ANZCERTA: A Special Case

In competition policy matters ANZCERTA is somewhat of a special case among the FTAs in the study. There is no competition policy chapter in the original ANZCERTA. A 1988 Protocol on Accelerating Free Trade in Goods introduced competition policy requirements, whereby the parties were to amend their existing competition and judicature laws to provide for extra-territorial extension of the general prohibitions against unilateral abuses of market power in their respective competition laws. Amendments to judicature law allow the respective courts to hear evidence in relation to contraventions of these prohibitions in the jurisdiction of the other party. In the Protocol these requirements are explicitly linked to an agreement to eliminate anti-dumping actions in relation to trade in goods between Australia and New Zealand. 
There have also been a series of MOUs between the parties, in 1988, 2000 and 2006, on harmonization and coordination of business law. These agreements have included competition law and information sharing between regulatory agencies as areas for coordination.

The competition authorities in the two countries have also concluded a 2006 Cooperation Protocol for Merger Review and a 2007 Cooperation Agreement focused on boosting co-operation on competition and consumer enforcement in both countries. While these measures are not formally linked to ANZCERTA (for example as Protocols), they nevertheless form part the Single Economic Market agenda which is designed to continue the process of economic integration between the two countries initiated by and stemming from ANZCERTA.

 Environmental Provisions in RTAs/FTAs concluded by APEC Economies

General observations
This study analyzes the specific environmental provisions in 42 RTAs/FTAs
.  These provisions are heterogeneous with respect to placement and content.  Environmental provisions can be a part of the RTA/FTA (chapter or article/s on environment, chapter or article/s on cooperation), part of a side agreement, or both. 

The objective of this study is to review provisions set out in environment chapters of RTAs/FTAs and/or their side agreements– broadly construed to include standards, disciplines, obligations, cooperation – and provisions in other sections of those agreements directly linked with them, such us preambles, and chapters on dispute settlement. This study does not address environment-related provisions that are also typically included in other chapters of RTAs/FTAs such as those on investment, sanitary/ phytosanitary measures (SPS), technical barriers to trade (TBT), intellectual property rights, government procurement, energy and exceptions. Provisions relating to the environment that are included in these chapters are listed in Annexes 1& 2
. 

The analysis traces the trajectory of environmental provisions in RTAs/FTAs, starting with the oldest texts, signed in the 80’s, with none or very limited of such provisions –expressed mainly as general statements or objectives in the preambles- to the agreements signed in the 90’s and after 2000, which developed into more comprehensive texts, reflecting the increased salience of environmental concerns. 

Today, it is possible to say that most RTAs/FTAs include some type of environment provision, even tough their scope and depth varies significantly. The majority of the environmental provisions contained in the analyzed RTAs/FTAs fall into one or more of the following categories:

General Statements

· Preamble

· Objectives 

· Principles

Commitments/Obligations 

Environmental Cooperation Mechanisms

Public Participation

· Public participation and public awareness 

· Transparency

· Public submission mechanisms

Institutional matters

· Institutional arrangements

Dispute resolution

· Consultations

· Arbitral procedures

Other matters

· Levels of protection

· Procedural matters

· Relation to multilateral environmental agreements

· Other mechanisms to enhance environment performance  (CSR -  Other voluntary mechanisms) 

· General / technical provisions 

· Definitions

Thirty
 of the 42 agreements covered by the analysis contain environmental provisions under the categories listed above.
General statements in preambles, and in ‘objectives’ and ‘principles’ sections

Statements included in the sections mentioned above have a high visibility in the analyzed RTAs/FTAs. Twenty four
 of the 42 APEC agreements examined include preambles or objectives sections with broad references to the environment. These sections generally make reference to the idea of improving, protecting, enhancing, enforcing, promoting, and otherwise committing to addressing or acting on environmental and sustainable development issues. In particular, each of the agreements involving the United States incorporates these provisions in preambles, as well as those signed by Canada, Chile and New Zealand. The agreements signed by Japan with, among others, Malaysia, the Philippines and Thailand tend to include these types of provisions in the ‘principles’ section. 

Commitments/obligations

Some agreements include general commitments related to environmental matters, being most of them common elements already accepted by the economies in other instances. These commitments can be analyzed based on whether they could be subject to consultations and dispute resolution.  Twelve
 of those agreements subject these commitments to consultations between the parties. And, only in a few of them those provisions may form the basis of dispute settlement proceedings. In these cases some or all of the commitments in the analyzed agreements are covered by an applicable party-to-party dispute resolution mechanism.  Seven of the analyzed agreements
, six of which include the United States as a party, contain at least one such commitment--that each of the parties to the agreement will effectively enforce its environmental laws. Any of the provisions of both the Peru–United States and Korea-United States agreements can be the subject of a proceeding brought under the mechanism created in the respective agreement for resolving disputes between the parties.

Environmental Cooperation mechanisms

Twenty eight
 of the 42 agreements under study have provisions concerning cooperation between or among the Parties on environmental matters. The review shows that these kinds of provisions may be incorporated into RTAs/FTAs in different ways:  Cooperation is only addressed in the environmental side agreement but not in the free trade agreement itself, like in NAFTA and P4, among others. In some cases text on cooperation appears both in the main text of the FTA and in parallel agreements  on environmental cooperation
;  six others include cooperation provisions only in the main text of the FTA
. In other cases, cooperation is incorporated in the FTA and is complemented by a joint statement or implementing agreement
. Japan is a party to many of the agreements using this modality.

Most of these agreements incorporate broad and general provisions on cooperation. Some of the latest ones
 encourage and facilitate the development of cooperative activities referring to new topics and actual global challenges, such as biodiversity, exchange of information on environmental impact assessment of trade agreements and promotion of projects under the Clean Development Mechanism (CDM) of the Kyoto Protocol.

Participation

This section includes public participation, environmental awareness and transparency. Twenty nine 
 of the 42 RTAs / FTAs do not have any provision on these matters.  Canada, New Zealand and the United States are party to most of the thirteen
 agreements that include public participation and transparency provisions.  These include provisions on mechanisms for public participation in the implementation of the agreements; general commitments on public participation and transparency; clear and specific mandates for environmental entities of the agreements regarding public participation; and provisions promoting or requiring the creation of national advisory committees comprised of members of the public.

Three
 of these agreements include mechanisms for persons of the Parties to present submissions concerning whether a Party is failing to effectively enforce its environmental laws.  Other agreements provide that a Party shall receive and consider communications from the public concerning the implementation of the agreement. 

Several of these agreements also recognize that transparency about environmental laws and related enforcement and compliance procedures is, among other things, essential if there is to be meaningful public participation.  These agreements include various mechanisms and measures to facilitate access to information including commitments from the Parties to: make available to the public information about their environmental laws and law enforcement and compliance procedures; hold public sessions of councils/committees; publish annual reports; include mechanisms for the public access to procedures for the resolution of disputes between or among Parties; and the publication of factual records, prepared in response to submissions concerning claims that  a party has failed to effectively enforce its environmental laws.  

Institutional matters

Twenty two
 of the 42 RTAs/FTAs analyzed have provisions dealing with institutional arrangements.
Most of these twenty two agreements have provisions that establish specific institutional arrangements to implement environmental commitments such us commissions for environmental cooperation, secretariat structures and procedures, councils, contact points, and advisory/consultative committees.

The complexity, mandate and level of responsibility of theses bodies depend on the level of environmental commitments undertaken by the parties in the agreement: there are often institutions that are established for the purpose of coordinating the implementation of the environmental commitments in the agreement, while some agreements establish institutions that focus on cooperation among the parties on environmental protection or resource conservation activities.

Dispute resolution mechanisms

We found, in the current analysis, that twelve
 of the agreements provide a mechanism for the parties to resolve differences between or among them concerning whether a party is fulfilling its obligations under the agreement.  In five of them the parties are limited to using consultations to resolve any issue that might affect their operation: the Environment Cooperation Agreement of the P4, the New Zealand–Thailand Environmental Arrangement, the New Zealand–China Environment Cooperation Agreement, the Canada-Peru Agreement on the Environment and the New Zealand-Philippines Memorandum of Agreement on Environment Cooperation. These agreements do not contemplate further actions.

The other seven
 agreements establish multi-step mechanisms for resolving disputes between or among the parties.  These steps may include consultation among the parties and/or an appeal to a group of senior officials of the parties to help resolve the matter.  A party may also seek the establishment of a dispute settlement panel to hear evidence concerning the dispute and render a decision on whether the measure challenged is inconsistent with a party’s obligations under the agreement.  If a party fails to bring itself into compliance with its obligations the panel may be reconvened in order to impose sanctions.

Other matters

 Provisions on levels of domestic environmental protection are formulated in twelve
 of the analyzed RTAS/FTAs, recognizing the right of each Party to establish its own levels of domestic environmental protection and environmental development policies and priorities, and to adopt or modify accordingly its environmental laws.

Eight
 of the agreements reviewed include an obligation for each party to ensure that domestic law includes procedural mechanisms allowing interested persons to request the investigation of alleged violations of a party’s environmental laws.  In these agreements each party has also agreed to maintain under its laws judicial, quasi-judicial, or administrative proceedings to provide sanctions or remedies for violations of its environmental laws. 

Nine
 of the reviewed agreements contain provisions that recognize the importance of certain Multilateral Environmental Agreements (MEAs) in protecting the environment and that the provisions of the reviewed agreements can contribute to reaching the goals of the MEAs. NAFTA and the Chile–Canada Agreement include these provisions both in the FTA and in the Environmental Cooperation Agreement.  Several of the agreements also make reference to the negotiations at the WTO on these matters. 

Five of the RTAs/FTAs under study include provisions concerning the behavior and performance of the private sector including the use of voluntary mechanisms to enhance environmental performance
.

Finally, seven
 of the 30 RTA/FTAs analyzed have some general provisions related to measures such as: private rights, protection of information, national security and privileges and immunities. All these provisions were incorporated in the environmental cooperation agreements examined.

Final comments

As there is no stand alone environmental agreement at the WTO, arguably there is no one universally adopted model to point to when developing environmental provisions for an FTA/RTA.  Even though there is still ongoing discussions about whether, and to what extent, environmental provisions should be included in RTAs/FTAs,  most of the agreements reviewed included some provisions on the environment and over the last years the proportion of RTAs/FTAs that include environmental provisions  continue to increase.  

It is important to note that while the environment is often considered a sectoral issue for the purpose of coverage in various RTAs/FTAs, environmental concerns intersect with many of the other topics usually addressed in these agreements, including investment, energy, intellectual property, government procurement, SPS, and TBT (See Annex 1). 

Finally, the following Table summarizes the findings on the extent to which it is possible to find common ground in the content of the environmental provisions contained in the RTAs/FTAs of the APEC Region: 

Table 1

Extent to which Common Environmental Provisions can be Identified in the Reviewed RTAs/FTAs
	Provision
	Frequency
	Existence of Common Provisions

	Preamble, objectives, and principles
	24 of 42 agreements
	Many

	Not enforceable commitments 
	10 of 42 agreements 
	Some

	Enforceable commitments
	7 of 42 agreements
	Few

	Cooperation
	28 of 42 agreements
	Many

	Transparency and public participation and environmental awareness
	13 of 42 agreements
	Some

	Institutional arrangements
	22 of 42 agreements
	Some

	Consultations 
	6 of 42agreements 
	Many

	Consultations (as part of D.S. process), Dispute settlement mechanism
	7 of 42 agreements


	Few


	Submissions system (citizens petitions)
	3 of 42 agreements
	Few

	Levels of environmental protection
	12 of 42 agreements
	Few

	Procedural matters
	8 of 42 agreements
	Few

	Voluntary mechanisms to enhance environmental performance
	5 of 42 agreements


	Many

	Relations RTAs/FTAs MEAs
	9 of 42 agreements
	Some

	General technical provisions
	7 of 42 agreements
	Many


ANNEX #1: Matrix 1 - 
“Summary: RTAs/FTAs including Environment Provisions, and Side 




Agreements”.

ANNEX #2: Matrix 2 - 
“RTAs/FTAs including Environment Provisions, and Side Agreements”.

ANNEX #3: Matrix 3 - 
“Types of environmental provisions included in RTAs/FTAs and Side 




Agreements”

ANNEX #4: 

“List of 42 RTAs/FTAs, and their Side Agreements”.
Table 1 and Annexes

Table 1 above and its Annexes #2 (Matrix 2: RTAs/FTAs including Environment Provisions, and Side Agreements) and #3 (Matrix 3: Types of environmental provisions included in RTAs/FTAs and Side Agreements) shows that an important number of trade agreements nowadays deal with trade-related issues, such us environment, including some type of provisions related to this topic. So far, the most comprehensive trade agreements include an environment chapter, or are accompanied by an environmental side agreement, or both. At the other extreme are those agreements which deal with environmental issues only in the form of exception clauses to general trade obligations under them. Between these two poles there is a variety of more or less elaborated approaches to environment. 

The scope and depth of the environmental elements found in the analyzed agreements varies significantly. In many cases they are included in preambles, objectives, principles, and cooperation sections of the agreements, and do not seem to present major problems for convergences. Other provisions, like not enforceable commitments; voluntary mechanism to enhance environmental performance; transparency, public participation and environmental awareness; general consultations; and, institutional arrangements would require more efforts to work towards convergence, but this convergence might be possible. These last provisions do not appear as frequently as the ones in the first group and, in some cases, they do not receive full acceptance. A few other topics would present fewer possibilities for convergence given the special situations or political mandates they reflect.
Nevertheless, in spite of the trend to an increasing incorporation of environmental clauses in the trade agreements signed in the Area, that can be infer from the analyzed matrixes, it would not be correct to assume that including environmental considerations in trade agreements has become generally accepted or can even be taken for granted. On the contrary, it remains a challenge, first to convince some economies to accept the inclusion of environment provisions in the agreements and then, to negotiate them.

It is interesting to point out that the Model Measures for the Environment, developed under the aegis of the REI program of APEC and endorsed in 2008, contains some of the elements mentioned above as being easily accepted as common provisions for convergence.

	APEC Economies Trade

Agreements

	Side

Agreements
	RTAs/ FTAs

	
	
	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	11

	
	
	Preamble
	Environment 

Chapter
	Dispute Settlement Chapter
	Cooperation Chapter
	Investment

Chapter
	SPS

Chapter
	TBT

Chapter
	Government Procurement

Chapter
	Intellectual

Property Rights

Chapter
	Energy

Chapter
	Other

	Australia- NZ  CER
	
	
	
	
	Yes
	
	
	
	
	
	
	Yes

	Peru- Mexico ACE Nº 8
	
	
	
	
	
	
	
	
	
	
	
	

	Australia- Papua New Guinea PATCRA II
	
	
	
	
	
	
	
	
	
	
	
	Yes

	Asean CEPT


	
	
	
	
	
	
	
	
	
	
	
	Yes

	NAFTA
	Yes
	Yes
	
	Yes
	
	Yes
	Yes
	Yes
	Yes
	Yes
	
	Yes

	Canada - Chile FTA
	Yes
	Yes
	
	Yes
	
	Yes
	
	
	Yes
	
	
	Yes

	Chile - Mexico FTA
	
	Yes
	
	Yes
	
	Yes
	
	Yes
	
	
	
	Yes

	N. Zealand-Singapore CEP
	
	
	
	
	
	
	Yes
	
	
	
	
	Yes

	Singapore - Australia FTA
	
	
	
	
	
	Yes
	Yes
	
	Yes
	
	
	Yes

	Japan-Singapore JSEPA
	
	
	
	
	
	Yes
	
	
	
	
	
	Yes

	ASEAN- China FTA : Framework Agreement
	
	
	
	
	Yes
	
	
	
	
	
	
	Yes

	Australia - US FTA
	Yes
	Yes
	Yes
	Yes
	
	Yes
	
	
	Yes
	Yes
	
	Yes

	Japan-Mexico EPA
	
	
	
	
	Yes
	Yes
	
	
	Yes
	
	
	Yes

	Chile - US FTA
	Yes
	Yes
	Yes
	Yes
	
	Yes
	
	
	Yes
	
	
	Yes


	APEC Economies 

Trade

Agreements

	Side 

 Agreements
	RTAs/ FTAs

	
	
	1
	2
	3
	4
	5
	6
	7
	8
	9
	10
	11

	
	
	Preamble
	Environment 

Chapter
	Dispute Settlement Chapter
	Cooperation Chapter
	Investment

Chapter
	SPS

Chapter
	TBT

Chapter
	Government Procurement

Chapter
	Intellectual

Property Rights

Chapter
	Energy

 Chapter
	Other

	Singapore-US FTA
	Yes
	Yes
	Yes
	Yes
	
	Yes
	
	
	Yes
	
	
	Yes

	Chile - Korea FTA
	
	Yes
	
	
	
	Yes
	Yes
	Yes
	Yes
	
	
	Yes

	China - Hong Kong  CEPA
	
	
	
	
	
	
	
	
	
	
	
	Yes

	Japan- Malaysia EPA
	Yes
	
	
	
	Yes
	Yes
	
	
	
	
	
	Yes

	Japan- Thailand EPA
	Yes
	
	
	
	Yes
	Yes
	
	
	
	
	
	Yes

	Korea - Singapore FTA
	Yes
	
	
	
	Yes
	Yes
	
	Yes
	
	
	
	Yes

	P4
	Yes
	Yes
	
	
	
	
	
	Yes
	Yes
	
	
	Yes

	Thailand - Australia FTA
	
	
	
	
	
	
	
	Yes
	
	
	
	Yes

	Thailand - NZ CEP
	Yes
	Yes
	
	
	
	Yes
	
	Yes
	
	
	
	Yes

	United States - Peru TPA
	Yes
	Yes
	Yes
	Yes
	
	Yes
	
	
	Yes
	
	
	Yes

	Chile-China FTA
	Yes
	Yes
	
	
	Yes
	
	
	
	
	
	
	Yes

	Japan- Philipines EPA
	Yes
	
	
	
	Yes
	Yes
	
	Yes
	
	
	
	Yes

	Chile - Peru FTA
	
	Yes
	
	
	
	Yes
	
	Yes
	
	
	
	Yes

	Peru - Thailand Protocol  *
	
	
	
	
	
	
	
	
	
	
	
	

	Chile-Japan EPA
	Yes
	Yes
	
	
	
	Yes
	
	
	Yes
	
	
	Yes

	Korea - US  FTA
	Yes
	Yes
	Yes
	Yes
	
	Yes
	
	Yes
	Yes
	Yes
	
	Yes

	NEW RTAs/FTAs

	

	Asia Pacific Trade Agreement (APTA)
	
	
	
	
	
	
	
	
	
	
	
	Yes

	Asean- Korea

Framework Agreement 
	Yes
	
	
	
	Yes
	
	
	
	
	
	
	Yes

	Japan- Indonesia EPA
	Yes
	
	
	
	Yes
	Yes
	
	
	
	
	Yes
	Yes

	Brunei Darussalam - Japan  EPA
	Yes
	Yes
	
	
	Yes
	Yes
	
	
	
	
	Yes
	Yes

	Asean- Japan

EPA
	
	
	
	
	Yes
	
	
	Yes
	
	
	
	Yes

	New Zealand - China  FTA
	Yes
	Yes
	
	
	Yes
	
	
	Yes
	
	
	
	Yes

	Chile-Australia FTA
	
	Yes
	
	
	Yes
	Yes
	
	
	Yes
	
	
	Yes

	Canada-Peru

FTA
	Yes
	Yes
	Yes
	Yes
	
	Yes
	
	Yes
	Yes
	
	
	Yes

	Peru- Singapore FTA
	
	
	
	
	
	Yes
	Yes
	Yes
	Yes
	
	
	Yes

	China-Singapore Free Trade Agreement 
	
	
	
	
	Yes
	
	Yes
	Yes
	
	
	
	Yes

	Japan-Vietnam EPA
	Yes
	
	
	
	Yes
	
	
	Yes
	
	
	
	Yes

	Australia-Asean-New Zealand

FTA
	Yes
	
	
	
	
	Yes
	
	Yes
	
	
	
	Yes


*Peru - Thailand Protocol  to accelerate the Liberalization of Trade in Goods and Trade Facilitation
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Labor Provisions in APEC Regional and Free Trade Agreements

General observations
Of the 42 regional trade agreements (RTAs) and free trade agreements (FTAs) among member economies of the Asia Pacific Economic Cooperation (APEC) forum, 16
 of the agreements contain labor rights or standards provisions, either in the main body of the agreement or in a side agreement. The 16 agreements involve 14 of the 21 APEC economies.

The majority of the labor provisions contained in the APEC RTAs and FTAs fall into one or more of the following categories:

General Statements

· Preamble;

· Objectives;

Types of Obligations or Commitments

· Obligation to enforce one’s own labor laws;

· Obligation to adopt laws or bring laws and/or practices in line with internationally-recognized standards;

· Definition of labor standards;

· Affirmation/recognition of International Labor Organization (ILO) obligations or commitments under the ILO Declaration on Fundamental Principles and Rights at Work (ILO Declaration);

· Affirmation/recognition of rights not included in the ILO Declaration;

· Recognition of inappropriateness of using labor laws for protectionist purposes;

· Obligation not to waive or derogate from labor laws to encourage trade and investment;

· Recognition of sovereignty in establishing and/or enforcing labor laws and standards;

· Recognition of discretion with regard to enforcement obligations;

· Procedural rights/guarantees;

· Promotion of public awareness of labor laws;

Cooperative Mechanisms/Institutions

· Establishment of labor affairs council/committee;

· Establishment of standing international institution (e.g., international secretariat) ;

· Domestic entity to serve as contact point or other function;

· Public participation, including worker and employer representatives, in implementation and oversight of the agreement;

· Establishment of cooperative mechanism;

· Consultations with or participation of the public and/or worker and employer representatives on labor cooperation.

Enforceability

· Matters subject to enforcement provisions (i.e., consultations, dispute settlement, and/or remedies);

· Consultations;

· Arbitration/dispute settlement panels;

· Remedies available for non-compliance.

General statements in preamble and objectives sections

Thirteen
 of the 16 APEC agreements containing labor provisions include preambles or objectives sections with broad pronouncements on labor rights. The preambles and objectives sections generally reference the idea of improving, protecting, enhancing, enforcing, promoting, and otherwise committing to basic worker rights or labor standards. One agreement, the New Zealand-Thailand agreement, implicitly recognizes a commitment to labor standards through an affirmation of the Decent Work Agenda of the ILO. Another agreement, the Singapore-United States FTA, simply mentions the creation of new employment opportunities.

Obligation to enforce one’s own labor laws

Nine
 of the 16 APEC agreements containing labor provisions obligate their parties to enforce their own labor laws. Five
 of the seven remaining agreements that do not obligate the parties to enforce their own labor laws nonetheless contain an obligation not to waive or derogate from labor laws in an attempt to encourage trade or investment. 

Five
 of the 16 agreements that contain labor provisions explicitly recognize the inappropriateness of using labor laws for trade protectionist purposes. Four other agreements
 implicitly address the issue of trade protectionism by stating that a party shall not fail to effectively enforce its labor laws “in a manner affecting trade between the Parties.”

Provisions to ensure the enforcement of domestic labor laws or that a party does not waive or derogate from those domestic labor laws as an encouragement for trade are fairly common among the 16 APEC agreements containing labor provisions. These provisions offer a point of convergence, especially when they are combined with provisions recognizing the inappropriateness of using labor commitments for protectionist purposes.

Obligation to adopt laws or bring laws and/or practices in line with internationally-recognized standards 

Twelve
 of the 16 APEC agreements containing labor provisions obligate the parties to adopt laws or ensure that their labor laws and/or practices are consistent with internationally-recognized labor rights. In all cases, the referenced internationally recognized labor rights incorporate rights contained within the ILO Declaration or cover similarly defined rights. In the Chile-China agreement, which does not contain such an obligation, there is a commitment to cooperate on, among other issues, decent work, a concept the parties recognize as including compliance with international standards. 

Thirteen
 of the 16 APEC agreements containing labor provisions explicitly affirm or recognize the parties’ commitments to the ILO, and 10
 of these explicitly affirm or recognize the parties’ commitments under the ILO Declaration, namely:

· Freedom of association and the right to collective bargaining;

· Elimination of forced or compulsory labor;

· Effective abolition of child labor; and

· Elimination of discrimination in respect of employment.

The three
 agreements that do not explicitly affirm or recognize a commitment to the ILO or the ILO Declaration nonetheless affirm the parties’ commitments to similar internationally recognized labor rights by incorporating language into their definitions of labor rights, principles, standards, or laws. Two
 of these three agreements were negotiated prior to the existence of the ILO Declaration.

Ten
 of the 13 agreements containing labor provisions recognize additional labor standards that are not contained within the ILO Declaration. These additional rights include, among others:

· Acceptable conditions of work with respect to minimum wages, hours of work, and occupational safety and health;

· Minimum employment standards in other areas such as overtime pay, including for those not covered by collective agreements;

· Compensation in cases of occupational injuries and illnesses; and

· Protection for migrant workers and the rights of migratory workers.

In the Chile-Peru agreement, the parties also reaffirm their obligations under the United Nations International Convention on the Protection of the Rights of All Migratory Workers and Members of their Families (1990).

Provisions to ensure that domestic labor laws are consistent with internationally recognized labor rights are fairly common among the 16 APEC agreements containing labor provisions.  With the adoption of the ILO Declaration in 1998, there is also widespread consensus on a set of recognized fundamental labor principles and rights. 

This recognition of ILO obligations and commitments under the ILO Declaration provides a point of convergence on what internationally-recognized labor rights could be covered by labor rights obligations in FTAs and RTAs.  

Definition of labor standards

Nine
 of the 16 APEC agreements containing labor provisions provide an explicit definition of “labor standards.”  All nine agreements include the following definitions:

· Prohibition and/or elimination of forced labor;

· Freedom of association and the right to bargain collectively;

· Labor protections for children and young people, including a minimum age for the employment of children and the prohibition and elimination of the worst forms of child labor;

· Acceptable conditions of work with respect to minimum wages, hours of work, and occupational safety and health.

Four
 agreements also include the elimination of employment discrimination as a labor standard while three
 agreements further prohibit employment discrimination against migrant workers.  The same three
 agreements also explicitly protect the right to strike.  

While a few details differ and the inclusion of employment discrimination and migrant worker rights has not been consistent, the major components of the definition of labor standards have been fairly constant across the 16 APEC agreements that include labor standards language.  This provides a point of convergence on what labor rights could be covered by labor provisions in harmonizing FTAs and RTAs.

Recognition of sovereignty and discretion in establishing and/or enforcing labor laws and standards

Eleven
 of the 16 agreements containing labor provisions explicitly recognize the sovereign right of each party to establish and/or enforce its own labor laws and standards.  Six
 of the agreements explicitly recognize that their provisions are not intended to empower a party’s authorities to conduct labor law enforcement actions in another party’s territory. 

Nine
 agreements contain provisions that acknowledge each party’s discretion with regard to how it conducts, administers, funds, and manages enforcement policies and activities.  Two
 of those agreements, however, qualify that discretion by stating that:

· Decisions on the distribution of resources should not be a reason for not complying with the labor obligations of an agreement; and

· The exercise of discretion should not be inconsistent with the labor obligations of the agreement.

Provisions recognizing parties’ sovereignty and an appropriate level of discretion provide a point of convergence in harmonizing FTAs and RTAs. 

Procedural rights and guarantees
Ten
 of the 16 APEC agreements containing labor provisions provide procedural rights and guarantees in the enforcement of labor laws. One agreement
 guarantees “due legal process in the application of its legislation,” while the remaining nine express this commitment more expansively, including guaranteeing that all proceedings shall be “fair, equitable, and transparent.” Eight
 of these ten agreements provide for ensuring the right to seek remedies (e.g., orders, compliance agreements, fines, penalties, imprisonment, injunctions, or emergency workplace closures) under domestic labor laws. 

Twelve
 of the 16 APEC agreements containing labor provisions state that parties shall promote public awareness of labor laws.

While the procedural guarantees in the various APEC agreements differ in their extent, the general agreement on ensuring respect for due process is common and offers a point of convergence in harmonizing FTAs.

Cooperative institutions
Nine
 of the 16 APEC agreements containing labor provisions establish a joint council or committee that is made up of representatives of the parties to the agreements and meets periodically in order to set policy, manage, and otherwise implement the labor agreement of an FTA or RTA. NAFTA is the only agreement that established a standing international organization to administer provisions of the labor agreement.  In addition, all but four
 of the 16 agreements specify that all parties will designate a domestic entity to serve as a point of contact with the other party(ies) in administering the labor agreement.  

Eleven
 of the 16 APEC agreements containing labor provisions invite public participation, including by worker and employer representatives, in implementation and oversight of the FTA or RTA.  Eight
 agreements allow for submissions from the public concerning implementation and enforcement of the labor provisions. 

The APEC agreements with labor provisions offer a point of convergence on the establishment of joint committees and domestic contact points for cooperating on labor matters of mutual interest. The economies generally have provided for contact points within labor ministries, where the expertise lies, in order to promote international cooperation on labor issues.

Labor cooperation mechanism

With the exception of two
 agreements, all of the 16 APEC agreements containing labor provisions establish a mechanism to undertake cooperative labor activities that are of mutual interest and benefit. The agreements do not mandate that cooperative activities must take place, nor the specific types of activities that could occur, but instead suggest a wide range of options, including study tours, expert consultations, or training workshops. Nine
 of the agreements invite public input, including the participation of workers and employers, into the labor cooperation mechanism.

Many of the APEC agreements establish formal cooperation mechanisms to promote bilateral and multilateral cooperation on labor issues, offering a point of convergence similar to that of the provisions on joint committees and contact points. 

Enforcement of labor provisions
Twelve
 of the 16 APEC agreements containing labor provisions provide some means with which to resolve differences.  These 12 agreements initiate enforcement efforts with cooperative consultations between the relevant parties over matters arising under the FTA and RTA labor provisions.  Consultations generally begin between the domestic points of contact of the relevant parties or the joint council/committee for labor established under the agreement.  The agreements generally charge the parties to “make every attempt” to resolve their differences cooperatively during consultations and have the goal of resolving matters without convening a dispute settlement panel. 

Four
 agreements end dispute resolution at the consultation stage and do not contemplate further action if an issue remains unresolved, while eight
 agreements allow the establishment of a dispute settlement or arbitral panel if consultative bodies cannot resolve a dispute.  Five
 of these eight agreements call for consultations at the ministerial-level responsible for overall implementation of the FTA or RTA.  The eight agreements that provide for dispute settlement also provide for governmental review of communications from the public concerning implementation and enforcement of the FTA or RTA labor provisions.  In general, the matters that may go beyond consultations and may be heard by a dispute settlement panel are more circumscribed and may only occur if a matter affects trade between the Parties.

The interest of the APEC economies to resolve differences through cooperative means offers a point of convergence in the agreements.  While eight of the agreements provide for arbitral panels to resolve disputes, clearly there are diverging points of view on the use of dispute settlement processes for resolving differences on labor matters. This is likely to present an area of difficulty in harmonizing FTAs.

Remedies for non-compliance
The eight
 agreements that allow for the establishment of a dispute settlement or arbitration panel also provide for remedies for non-compliance with the labor provisions of the FTA or RTA.  Remedies may take the form of a monetary assessment or the suspension of trade benefits. 

Six
 of the agreements provide for a monetary assessment to be paid into a fund that would be expended under joint direction of the relevant parties for appropriate labor initiatives, including improvement of labor law enforcement in the offending party’s territory. Two
 of these six agreements require the payment of the monetary assessment, while the other four provide for suspension of trade benefits or other steps to collect the assessment if it is not paid. 

Two
 agreements do not provide for separate labor-related remedies, but rather provide for the same remedies as for commercial disputes, including the suspension of trade benefits or the payment of a monetary assessment based on the amount of trade injury.  

As with the use of dispute settlement procedures, the availability of trade remedies for non-compliance with labor matters is an area of divergence and is likely to present an area of difficulty in harmonizing FTAs. 

Table 1

Levels of difficulty of convergence on relevant issues of the labour provisions
	Provision
	Frequency*


	Level of Difficulty on Convergence



	Preambles or Objectives
	13 of 16 agreements
	Low

	ILO obligations or ILO Declaration
	13 of 16 agreements
	Low

	Adopt laws or ensure consistency with international standards
	12 of 16 agreements
	Medium

	Additional rights not in ILO Declaration
	10 of 16 agreements
	Medium

	No ILO reference, but similar rights
	3 of 16 agreements
	Low

	Enforce labor laws
	9 of 16 agreements
	Medium

	Inappropriate to use labor laws for protectionist purposes
	5 of 16 agreements
	Low

	Do not waive or derogate from labor laws
	12 of 16 agreements
	Low

	Discretion with regard to enforcement 
	9 of 16 agreements
	Low

	Sovereign right to establish laws
	10 of 16 agreements
	Low

	Not empowered to conduct labor law enforcement in other party
	6 of 16 agreements
	Low

	Procedural guarantees
	10 of 16 agreements
	Medium

	Right to seek remedies
	8 of 16 agreements
	Medium

	Promotion of public awareness
	12 of 16 agreements
	Low

	Joint council or committee
	9 of 16 agreements
	Low

	International institution
	1 of 16 agreements
	Low

	Point of contact
	12 of 16 agreements
	Low

	Labor cooperation mechanism
	14 of 16 agreements
	Low

	Public participation in cooperation mechanism
	9 of 16 agreements
	Medium

	Communications from public on labor matters
	8 of 16 agreements
	Medium

	Consultations to resolve differences
	12 of 16 agreements
	Medium

	Arbitral panels
	8 of 16 agreements
	High

	Monetary assessments/ suspension of trade benefits
	8 of 16 agreements
	High

	Monetary assessments into labor fund
	6 of 16 agreements
	High


* Sixteen (16) of the 42 agreements include labor provisions.  The New Zealand-Singapore agreement does not include labor provisions and is not counted among the 16, but both economies are parties to the subsequent P-4 agreement, which includes a memorandum of understanding on labor.   

Electronic Commerce Chapters in FTAs/RTAs concluded by APEC economies

Overview

Recognizing the economic growth and potential opportunities provided by Electronic Commerce, of the 42 Free Trade Agreements (FTAs) among APEC member economies examined under this study, 13 FTAs
 have included Electronic Commerce chapter in their agreements while 3 FTAs
 contain a separate Paperless Trading chapter without a separate Electronic Commerce chapter in their bilateral and regional agreements and one FTA
, in fact,  simply contains provisions on cooperation in the area of Electronic Commerce.

Among those 13 examined FTAs, it can be observed that most of the FTAs include provisions on the facilitation in the administration of Electronic Commerce activities covering the area of paperless trading, domestic regulatory frameworks, consumer/data protection and cooperation. Simultaneously, as Electronic Commerce is a cross cutting issue currently without internationally accepted scope of coverage and definition, one common disposition that appears in most FTAs, in addition to trade facilitation aspects, is the establishment of a framework on trade and service liberalization which are portrayed in provisions related to electronic supply of services, definition of digital products and their treatments. The following summary elaborates on the similarities and differences of Electronic Commerce provisions. 
Objectives   

The objectives of the chapter, as presented under the preamble, general or scope section is one means in which the FTAs among the APEC member economies acknowledge the importance of Electronic Commerce and its implementation in boosting global development.


Scope and Analysis of Objectives Provisions

All of the above 13 FTAs under review, except ASEAN-Australia-New Zealand, clearly indicate the recognization of the economic growth and opportunities provided by Electronic Commerce, the importance of avoiding barriers to its use and development, and the applicability of relevant WTO rules. From the reviewed FTAs, 5 FTAs
 include provision on the promotion of Electronic Commerce between the Parties while 3 FTAs
 provide for the promotion of the wider use of Electronic Commerce globally. In addition, one FTA
 includes provision on recognizing the importance of (a) clarity, transparency and predictability in the domestic regulatory frameworks (b) interoperability, innovation and competition (c) taking into account the interest of all stakeholders, and (d) facilitating the use of electronic commerce of micro, small and medium sized enterprises pertaining to the development of Electronic Commerce. 


Level of Difficulty of Convergence

Accordingly, the objectives of the chapter should not pose problems for the convergence of agreements as they mainly focus on the promotion of Electronic Commerce as a social and economic development tool.
Electronic Supply of Services

One area, which has been found to create substantial differences among the 13 FTAs under examination in Electronic Commerce chapter, if it exists, is the inclusion of provisions on Electronic Supply of Services.


Scope of Electronic Supply of Services

The scope of Electronic Supply of Services provisions under discussion includes the following:

1. Affirming that measures affecting the supply of a service delivered or performed electronically are subject to:

· the obligations contained in the relevant provisions of Chapters on Cross-Border Trade in Services, Investment, and Financial Services

· any exceptions applicable to such obligations and to the non-conforming measures or any exceptions as set out in specific Annexes

2. The non-application of measures affecting the electronic transmission of a series of text, video, images, sound recordings, and other products scheduled by a content provider for aural and/or visual reception, and for which the content consumer has no choice over the scheduling of the series under the Electronic Commerce chapter.

Analysis

8
 of 13 reviewed FTAs contain specific provision which reaffirm that measures affecting the supply of a service delivered or performed electronically are subject to the obligations contained in the relevant provisions of Chapters on Cross-Border Trade in Services, Investment, and Financial Services, subject to any exceptions applicable to such obligations and to the non-conforming measures or any exceptions as set out in specific Annexes. In this regard, one
 of these FTAs further confirms that chapter on National Treatment and Market Access for Goods, Government Procurement, Telecommunication and Exceptions shall apply to trade conducted by electronic means. Furthermore, one of the 13 FTAs
 broadly commits not to impede the supply through electronic means of services under the agreement, subject to any reservation set out therein. Such relevant provisions under the above mentioned Chapters provide for obligations which contain the service liberalization elements such as market access, national treatment and most-favored nations. In addition, structuring the FTAs using a negative-list approach could lead to automatic service liberalization where electronic means are applicable in the future.

Furthermore, only 3 of these 8 FTAs
 clearly indicate the non application of measures affecting the electronic transmission of a series of text, video, images, sound recordings, and other products scheduled by a content provider for aural and/or visual reception, and for which the content consumer has no choice over the scheduling of the series, to the Electronic Commerce chapter. 

On the contrary, 4
 of the 13 analyzed FTAs do not contain Electronic Supply of Services provisions but include only provisions on measures that affect Electronic Commerce. 3
 of these FTAs are simply on the best endeavor basis while the other remaining one FTA
 is on a greater commitment basis.


Level of Difficulty of Convergence

With the inclusion of Electronic Supply of Services provisions which represent a commitment for the Parties not only on measure affecting Electronic Commerce but also on measures affecting the supply of a service delivered or performed electronically, the convergence of this section is highly difficult.

Definition of Digital Products 

The inclusion of a definition on digital products in the Electronic Commerce chapter creates a second major area of divergence among the 13 FTAs under review. Here, 8
 of the 13 FTAs provide for the definition of digital products, with different levels in terms of comprehensiveness. 


Scope and Analysis of Digital Products Provisions

It appears that all these 8 FTAs define digital products as computer programs, text, video, images, sound recordings, and other products that are digitally encoded and transmitted electronically regardless of whether they are fixed on a carrier medium or transmitted electronically. 5
 of these 8 FTAs indicate that digital products do not include digitized representations of financial instruments. 3
 of these 8 FTAs add that digital products should not be understood to reflect a Party’s view on whether trade in digital products through electronic transmission should be categorized as trade in services or trade in goods and with one FTA
 referring to the on-going WTO discussions regarding this issue. Only one
 of these 13 FTAs clarifies that digital products can be a component of a goods, be used in the supply of a service, or exist separately. On the other hands, 5
 remaining FTAs do not include specific provision on definition of digital products.


Level of Difficulty of Convergence

Such noted divergences between the analyzed FTAs could create problems under the convergence scenario of agreements. 

Treatments of Digital Products
Provisions on the treatments of digital products appear as the third major area of divergence in the Electronic Commerce chapter among the 13 FTAs under review. 

Scope of Treatments on Digital Products Provisions

A number of different treatments can be highlighted in 4 areas:

(a) Customs duties, fees or other charges 

(b) Internal taxes

(c) Customs valuation

(d) Non-discriminatory treatment of digital products and their exceptions

Analysis

In connection to the inclusion of the definition on digital products, customs duties appear as the first major divergence relevant to their treatments.  Of the 13 FTAs, all of the Electronic Commerce chapter includes provision on customs duties except ASEAN-Australia-New Zealand. While 5
 of these 12 FTAs do not impose customs duties merely on electronic transmission, the remaining 7 FTAs
 do not impose customs duties, fees or other charges on or in connection with the importation or exportation of digital products. Of these 7 FTAs, 2 agreements
 are very comprehensive since they do not impose customs duties on digital product regardless of whether they are fixed on carrier medium or transmitted electronically while 4 agreements
 do not impose customs duties only on digital products by electronic transmission. Furthermore, there is only one FTA
 where consultation on differences that may arise on classification matters related to digital products fixed on a carrier medium is available. . 

Meanwhile, the second and third issues that may create some degree of difficulties in the convergence process include the imposition of internal taxes and customs valuation. 8
 of the 13 FTAs do not prevent a Party from imposing internal taxes or other internal charges on digital products, provided that such taxes or charges are imposed in a manner consistent with the Agreement. 2
 of the 13 FTAs shall determine the customs value of an imported carrier medium bearing a digital product based on the cost or value of the carrier medium alone, without regard to the cost or value of the digital product stored on the carrier medium. While only one FTA
 determine the customs value of an imported carrier medium bearing a digital product in accordance with the Customs Valuation Agreement.

The fourth common disposition of the treatment on digital products that form a major divergence among the 13 analyzed FTAs is the inclusion of the provisions on non-discriminatory treatment of digital products and their exceptions. 6
 of the 13 FTAs contain provisions on non-discrimination between digital products and other like digital products as well as non-discrimination between digital products of the other Party and of a non Party. All these 6 FTAs also include provisions that are exception to the non-discrimination treatment which pertain to non-conforming measures adopted or maintained in accordance with provision under the chapter on Cross-Border Trade in Services, Investment and Financial Services. On the other hands, the remaining 7 FTAs
 do not contain such provisions. 


Level of Difficulty of Convergence

Taking into account the different treatments of digital products as stated above, the convergence of this section can be very difficult.

Paperless Trading

This section of the chapter portrays provisions which aim at facilitating trade through the paperless trading. 


Scope and Analysis of Paperless Trading Provisions

The main dispositions include provisions on the availability, publication/disclosure and acceptance of electronic versions of trade administration documents. From the 13 FTAs under review, 6 FTAs
 include provision on the availability and publication/disclosure of electronic versions of trade administration documents while 9 FTAs
 include provision on the acceptance of electronics versions of trade administration documents. Other minor divergences are the inclusion of provision on: the development of Single Window that incorporates relevant international standards for the conduct of trade administration
, the endeavor to refrain from imposing or maintaining unnecessary barriers to electronic information flows across borders
, the application of Paperless Trading provision under Customs Administration Chapter to the Electronic Commerce Chapter
, the bilateral and international cooperation to enhance the acceptance of electronic version of trade administration documents
, the endeavor to work toward implementation initiatives which provide for the use of paperless trading
. 

In addition, 3 FTAs
, which do not contain Electronic Commerce chapter in their agreements, have included Paperless Trading chapter with similar dispositions emphasizing the cooperation between the Parties and between their Private Entities on the promotion and developments in Paperless Trading, the review of realization on Paperless Trading and the establishment of Joint Committee on Paperless Trading. 

Level of Difficulty of Convergence

Due to the trade facilitation nature, convergence of these provisions is feasible. 

Domestic Regulatory Framework

Domestic Regulatory Framework is one of the essential issues acknowledged in many FTAs. Here, there are 9 FTAs
 out of 13 analyzed FTAs containing such issue. 


Scope of Domestic Regulatory Framework Provisions

Domestic Regulatory Framework in the scope of this discussion may be divided in to 5 areas: 
(a) Alignment with international laws, 


(b) Minimization of regulatory burden and supporting industry-led development, 


(c) Domestic legislation regarding electronic authentication, 


(d) Recognition of electronic signatures and interoperability of digital certificates; and 


(e) Open access and usage of internet. 


Analysis

From the review, it can be seen that the clauses usually found in Domestic Regulatory Framework provisions are clauses pertaining to Domestic legislation regarding electronic authentication as there are 7
out of 9 FTAs contain this issue. These clauses permit the Party to determine its domestic regulation for electronic authentication and require the Party to allow an electronic transaction to have the opportunity to establish before judicial or administrative authorities that their electronic transaction complies with any legal requirements. However, it should be noted that in Korea-USA FTA, although permit the Party to determine its domestic regulation for electronic authentication like other FTAs
, it allows that the Party may impose additional method for the authentication of particular electronic transaction.
 

Other issues worth mentioning are Domestic Regulatory Framework provision in the area of (1) Minimization of regulatory burden and supporting industry-led development and (2) Recognition of electronic signatures and interoperability of digital certificates. From 9 FTAs under review, there are 5 FTAs
 contain these issues. These clauses demand the Party to minimize regulatory burden on e-commerce with regard to its national policy objectives and ensure that regulatory frameworks support industry-led development of electronic commerce. Such clauses also affirm the recognition of electronic signatures and interoperability of digital certificates in the business sector based on internationally accepted standards.


Level of Difficulty of Convergence

In connection with this it can be concluded that compliance with international standards, enabling not regulatory legislative intervention to ensure minimization of regulatory burden, recognition of electronic commerce in domestic judicial and administrative authorities levels and allow for contractual freedom and self-regulation are principles that the provisions on domestic regulatory framework tends to follow. These are principles that are well recognized in most FTAs. They include basic concepts that support electronic commerce and refer to the Party’s domestic legislation and international standards; hence, convergence of this provision is highly feasible among member economies.  

Cooperation

There are 5 (i.e. Chile-USA, Australia-Thailand, New Zealand-Thailand, Canada-Peru and ASEAN-Australia-New Zealand) out of 13 analyzed FTAs, which include specific provisions on cooperation regarding electronic commerce between the parties. 



Scope of Cooperation Provisions

Among those provisions, they mostly contain clauses that recognize the global nature of the electronic commerce and the importance of working together. These provisions mainly aim to overcome obstacles encountered by small and medium enterprises in the use of electronic commerce, sharing information and experience on regulations, laws and programs in the sphere of electronic commerce. They also aim at working to maintain cross-border flows of information, encouraging the development by the private sector of methods of self regulation as well as actively participating in international fora, with the purpose of promoting the development of electronic commerce.

Furthermore, in the recent FTAs, such as ASEAN-Australia-New Zealand made in year 2009, those specific provisions regarding cooperation still contains the same substance as the former FTAs
. However, it is worth noting that the most recent FTAs like ASEAN-Australia-New Zealand, not only maintaining the same content as the previous FTAs
, but it also tries to avoid the redundancy by imposing obligations on the Parties to undertake forms of cooperation that build on and abstain from duplicate existing cooperation initiatives pursued in international fora.


Level of Difficulty of Convergence

To this matter, in the case of convergence of international agreement, whether or not the cooperation operation provisions are included in the FTAs, the intricacy would be rarely occur.

User Protection
Protection of electronic-commerce consumers and their data are one of the important issues, which are emphasized in many FTAs. From these 13 FTAs under review, there are 10 FTAs
, which include provisions regarding consumer/user protection.


Scope of User Protection Provisions
This section portrays the provisions aim at protecting the user in electronic commerce, which may be broadly set out in 3 areas i.e. 


(a) online consumer protection; 


(b) protection from fraudulent and deceptive commercial practices; and 


(c) online data protection.


Analysis

From 10 FTAs containing User Protection provision, all of them, except Peru-Singapore FTA, recognize online customer protection issue. This clause encourage, to the extent possible and in a manner considered appropriate, provide protection for consumers using electronic commerce that is at least equivalent to that provided for consumers of other forms of commerce under Party’s respective laws, regulations and policies. Other issues found in 3-5 FTAs
 out of 10 FTAs containing User Protection provision are protection from fraudulent and deceptive commercial practices and online data protection. These clauses recognize the importance of maintaining and adopting transparent and effective measures encourage the enforcement of laws to protect consumers from fraudulent and deceptive commercial practices when they engage in electronic commerce.

However, some FTAs such as Australia-Chile, although, contains the provisions regarding the user protection in the manner that placing the obligations directly upon the governments of each Party same as other FTAs, it also includes the provision that may be considered broader than other FTAs. The provision in Australia-Chile FTA not only encourages transparent and effective electronic measures in government agencies level, but also encourages the Party’s government to encourage its private sector in providing accurate, clear and easily accessible information associated with a transaction along with an easy-to-use and secure payment mechanisms to their consumers.  In other words, this FTA not only covers the Government-to-Consumer protection, but also Business-to-Consumer protection.


Level of Difficulty of Convergence

In this regard, it can be seen that the obligation under this provision use a so called “soft obligation” by using the term such as “to the extent possible”, “consider appropriate and necessary”, “in a manner considered appropriate” or “encourage” which gives more room to the Party in implementing this provision.

In sum, there appears the existence of convergence of this provision on 13 FTAs with different manner of language used for representing the obligations. 

Others

Exceptions, Non-Application of Dispute Settlement Provisions, Consultations, Relation to Other Chapters and Transparency are certain provisions, which usually found in electronic commerce chapter of various FTAs. Though, the mentioned provisions, in nature, do not concern directly with the issue of electronic transaction which is the mostly found issue in Electronic Commerce chapter, they play an important role in the implementation of this Chapter. These provisions help to depict a clearer scope of electronic commerce chapter, solve the problems when discrepancies between chapters arise as well as emphasize transparency principle in FTAs.


Analysis

About half of the reviewed FTAs
 contain these provisions. The mostly found provisions are Non-Application of Dispute Settlement and Transparency. Non-Application of Dispute Settlement Provisions requires that electronic commerce provisions will not fall under the application of the dispute settlement provision. Further on increased transparence, Transparency provision also requires Party to promptly publish, or otherwise promptly make publicly available its laws, regulations and other relevant measures of general applications, which pertain to or affect the operation of electronic commerce chapter. 

Additionally, other provisions such as Exceptions, Consultations and Relation to Other Chapters specify that Electronic Commerce chapter shall be subject to some exceptions in other chapter of the FTA
 and allow other chapters to prevail electronic commerce chapter where inconsistency arises as well as require the Party to consult on electronic commerce matters.


Level of Difficulty of Convergence

In the light of the scope of the above-mentioned provisions, this convergence between the analyzed FTAs should not create problems, but rather facilitating when seeking a harmonization of the electronic commerce chapter. 

Conclusion

In summary, the objectives of the chapter and those provisions relevant to the facilitation  in the administration of Electronic Commerce activities such as paperless trading, domestic regulatory frameworks, consumer/data protection and cooperation show a broad convergence among the analyzed FTAs, representing an approach toward the development and usage of Electronic Commerce targeted at the ultimate goal of social and economic development. On the other hand, provisions pertaining to the liberalization aspect would suggest another component of Chapter of E-Commerce for several FTAs.  

Similarities and Differences on Relevant Issues of the Electronic Commerce Chapters
	Provision
	Level of Difficulty of Convergence

	Objectives
	Low

	Electronic Supply of Services
	High


	Definition of Digital Products 
	High


	Treatment of Digital Products
	High


	Paperless Trading
	Low

	Domestic Regulatory Framework
	Low

	User Protection
	Low

	Cooperation
	Low

	Others (Non-Application of Dispute Settlement, Consultation, Transparency, etc.)
	Low 
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� The analysis on the Trade Remedies, Government Procurement, Competition Policy, Intellectual Property and Dispute Settlement chapters covers only 30 RTAs/FTAs.


� The tariff liberalization schedules were obtained from the Foreign Trade Information System at http://www.sice.oas.org/; some economies’ sources, including websites; and Ministry of Foreign Trade and Tourism of Peru (MINCETUR). Some tariff data was obtained from TRAINS. Some of the data is previously displayed in IDB (2006).


� The selection of agreements in the analysis owes to methodological constraints. Early agreements tended to characterized by a positive list of products and/or by tariff reductions on liberalized products but not full tariff elimination, whereas the more recent agreements are typically broader in scope and involve full tariff elimination on most products. The later FTAs have different phase-out periods for different products. Most of the analysis in this study looks at the time aspects of tariff liberalization. While early agreements such as these are generally comprehensive in scope, the structure of treatment by product is not particularly comparable with the other agreements in the study, and therefore they are excluded from these analyses. Trade agreements between Australia and its nearest geographic neighbors represented some of the earliest economic integration efforts in the region. The Australia New Zealand Closer Economic Relations Trade Agreement (ANZCERTA) came into force in 1983. ANZCERTA provided immediate duty-free treatment on goods with tariffs at the time of 5 percent or less, and tariff elimination over a 5-year period on most of the remaining products, with quantitative restrictions or longer phase-outs for a few sensitive sectors such as carpeting and wine. ANZCERTA was followed by the Australia-Papua New Guinea Agreement on Trade and Commercial Relations in 1991. This accord provided duty-free treatment between the two countries on a broad scope of products, with Australia exempting 451 Harmonized System (HS) subheadings, or about 9 percent of all 5019 HS subheadings, and Papua New Guinea exempting 112 subheadings, or roughly 2 percent of the HS universe. We also face methodological constraints in making tariff lowering statistics in ASEAN and the China-ASEAN agreement comparable with the other agreements in this study.





� The entry into force dates differ between agreements, thus the actual calendar years of a given benchmark (e.g., agreement year 10) differ as well. 


� It should be noted, however, that these results do not necessarily reflect a definitive picture of regional liberalization efforts, as they are partially determined by the sample of agreements included in the aggregates. 


� The only FTAs/RTAs which don’t include Customs Procedures provisions are: Peru - Mexico; Australia - Papua New Guinea; ASEAN; ASEAN- China; China - Hong Kong, China; ASEAN - Japan; APTA; and ASEAN - Korea.


� In these cases, the provisions have been included in the analysis of the Rule of Origin chapters.


� New Zealand - Singapore, Singapore - Australia, Japan - Singapore, Japan - Malaysia, Japan - Thailand, P4, Australia - Thailand, New Zealand - Thailand, Japan - Philippines, Peru - Thailand, Chile – Japan.


� Singapore - Australia, Australia - US, Chile - US, Singapore - US, Japan - Malaysia, Japan - Thailand, Korea - Singapore, P4, Australia - Thailand, New Zealand - Thailand, Peru - US, Japan - Philippines, Chile - Peru, Peru - Thailand, Chile - Japan, Korea – US, Japan-Singapore.


� Australia - New Zealand, P4, Australia - Thailand, New Zealand – Thailand, Peru – Thailand, Japan-Singapore, Japan-Malaysia, Japan-Chile, Japan-Thailand, Japan-Philippines and Japan-Mexico.


� Australia - New Zealand, New Zealand - Singapore, Singapore - Australia, Chile - US, Japan - Thailand, Korea - Singapore, P4, Australia - Thailand, New Zealand - Thailand, Peru - US, Chile - Peru, Peru – Thailand and Korea – US.


� New Zealand - Singapore, Singapore - Australia, Australia - US, Chile - US, Singapore - US, Korea - Singapore, P4, Australia - Thailand, New Zealand - Thailand, Peru - US, Chile - Peru, Peru - Thailand, Korea – US, Japan-Singapore, Japan-Malaysia, Japan-Chile, Japan-Thailand and Japan-Philippines.


� Australia - New Zealand, New Zealand - Singapore, Singapore - Australia, Japan - Singapore, Australia - US, Chile - US, Singapore - US, Japan - Malaysia, Japan - Thailand, P4, Australia - Thailand, New Zealand - Thailand, Peru - US, Japan - Philippines, Chile - Peru, Peru - Thailand, Chile - Japan, Korea – US and Japan-Mexico.


� Australia – US, Singapore – US, Australia – Thailand.


� Australia - US, Chile - US, Singapore - US, P4, Peru - US, Chile - Peru, Peru - Thailand, Korea – US.


� NAFTA, Canada - Chile, Chile - Mexico, Australia - US, Chile - US, Singapore - US, Chile - Korea, Japan - Thailand, Korea - Singapore, P4, New Zealand - Thailand, Peru - US, Chile - China, Japan - Philippines, Chile - Peru, Peru - Thailand, Korea – US, Japan-Singapore, Japan-Malaysia.


� NAFTA, Canada - Chile, Chile - Mexico, Australia - US, Japan - Mexico, Chile - US, Singapore - US, Chile - Korea, Japan - Malaysia, Japan - Thailand, Korea - Singapore, P4, Australia - Thailand, New Zealand - Thailand, Peru - US, Japan - Philippines, Chile - Peru, Peru - Thailand, Korea – US and Japan-Chile.


� Australia - New Zealand, NAFTA, Canada - Chile, Chile - Mexico, Japan - Singapore, Japan - Malaysia, Japan - Thailand, Japan - Philippines, Chile - Peru, Chile – Japan.


� NAFTA, Chile - Mexico, Singapore - Australia, ASEAN- China, Australia - US, Japan - Mexico, Chile - US, Chile - Korea, Japan - Malaysia, Korea - Singapore, P4, Australia - Thailand, New Zealand - Thailand, Peru - US, Chile - China, Chile - Peru, Peru - Thailand, Chile – Japan, Korea – US.


� Australia - New Zealand and ASEAN.


� New Zealand - Singapore, Japan – Philippines.


� Chapters on Mutual Recognition have been included in the analysis of the TBT Chapters.


� Peru - Mexico, Australia - Papua New Guinea, Canada - Chile, Singapore - US, China - Hong Kong, China, Japan - Singapore, Japan – Thailand.


� Australia - New Zealand, ASEAN, NAFTA, Chile - Mexico, New Zealand - Singapore, Chile - Korea, Australia - Thailand, Chile - Peru, Peru – Thailand.


� NAFTA, Chile - Mexico, Singapore - Australia, Chile - Korea, Korea - Singapore, Australia - Thailand, New Zealand - Thailand, Chile - China, Chile – Peru.


� Australia - New Zealand, NAFTA, Chile - Mexico, Singapore - Australia, Chile - Korea, P4, Australia - Thailand, Chile - China, Chile - Peru, Peru – Thailand.


� Australia - New Zealand, NAFTA, Chile - Mexico, Chile - Korea, Chile - Peru, Peru – Thailand.


� Australia - New Zealand, NAFTA, Chile - Mexico, Chile - Korea, P4, Chile - China, Chile - Peru, Peru – Thailand.


� Australia - New Zealand, NAFTA, Chile - Mexico, Chile - Korea, P4, Australia - Thailand, New Zealand - Thailand, Peru – Thailand.


� Australia - New Zealand, ASEAN, NAFTA, Chile - Mexico, Singapore - Australia, Chile - Korea, P4, Australia - Thailand, New Zealand - Thailand, Chile - China, Peru – Thailand.


� This study does not include analysis of FTA chapters that pertain only to a specific services sector, such as financial services. 


� ASEAN, NAFTA, Canada-Chile, Chile-Mexico, New Zealand-Singapore, Singapore-Australia, Japan-Singapore, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Chile-Korea, Japan-Malaysia, Japan-Thailand, Korea-Singapore, P4, Australia-Thailand, Peru-U.S., Chile-China, Japan-Philippines, Chile-Peru, Chile-Japan, and Korea-U.S. 


� Australia-Papua New Guinea, ASEAN-China, China-Hong Kong, China (CEPA), and New Zealand-Thailand.


� Mexico-Peru and Peru-Thailand.


� Some of the 11 agreements have specific commitments in more than one sector. 


� NAFTA, Canada-Chile, Chile-Mexico, Chile-U.S., Chile-Korea, Korea-Singapore, Peru-U.S., Chile-Peru, and Korea-U.S.


� Australia-U.S., Chile-U.S., and Korea-U.S.


� NAFTA and Singapore-Australia, respectively.


� For agreements with services provisions that do not include mode III, commercial presence may be covered by a separate chapter on investment.


� ASEAN, New Zealand-Singapore, Singapore-Australia, Japan-Singapore, Japan-Malaysia, Japan-Thailand, the P4, Australia-Thailand, Chile-China, and Japan-Philippines. 


� NAFTA, Canada-Chile, Chile-Mexico, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Chile-Korea, Korea-Singapore, Peru-U.S., Chile-Peru, Chile-Japan, Korea-U.S.


� ASEAN, NAFTA, Canada-Chile, Japan-Singapore, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Japan-Malaysia, Japan-Thailand, P4, Chile-Mexico, New Zealand-Thailand, Peru-U.S., Japan-Philippines, Chile-Peru, Chile-Japan, and Korea-U.S. 


� New Zealand-Singapore, Singapore-Australia, Japan-Singapore, Australia-U.S., Chile-U.S., Singapore-U.S., Japan-Malaysia, Japan-Thailand, Korea-Singapore, P4, Australia-Thailand, Peru-U.S., Chile-China, Japan-Philippines, and Korea-U.S. A further four FTAs include provisions for the progressive liberalization of quantitative restrictions (NAFTA, Canada-Chile, Chile-Korea, and Chile-Mexico), while the ASEAN agreement provides for the progressive elimination of “market access limitations.”


� NAFTA, Canada-Chile, Chile-Mexico, Japan-Mexico, Chile-Korea, Singapore-Australia, Australia-U.S., Chile-U.S., Chile-Peru, Chile-Japan, Singapore-U.S., Peru-U.S., Korea-U.S., Korea-Singapore, and P4.


� ASEAN, New Zealand-Singapore, Japan-Singapore, Japan-Malaysia, Japan-Thailand, Australia-Thailand, Chile-China, and Japan-Philippines.


� ASEAN, Chile-China, New Zealand-Singapore, Japan-Malaysia, Japan-Thailand, Australia-Thailand, Singapore-Australia, Korea-Singapore, and Chile-Japan.


� ASEAN, NAFTA, Canada-Chile, Chile-Mexico, New Zealand-Singapore, Singapore-Australia, Japan-Singapore, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Chile-Korea, Japan-Malaysia, Japan-Thailand, Korea-Singapore, P4, Australia-Thailand, Peru-U.S., Chile-China, Japan-Philippines, Chile-Peru, Chile-Japan, and Korea-U.S. ASEAN members have negotiated a Framework Agreement on Services that includes components typical of an FTA services chapter and is thus included among these 23.


� The ASEAN-China, New Zealand-Thailand, China-Hong Kong, China (CEPA), and Mexico-Peru FTAs include provisions on the future negotiation of a services agreement.


� Mexico-Peru and Peru-Thailand.


� ASEAN, New-Zealand-Singapore, Singapore-Australia, Japan-Singapore, Japan-Malaysia, Japan-Thailand, the P4, Australia-Thailand, Chile-China, and Japan-Philippines. 


� NAFTA, Canada-Chile, Chile-Mexico, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Chile-Korea, Korea-Singapore, Peru-U.S., Chile-Peru, Chile-Japan, and Korea-U.S.


� NAFTA, Canada-Chile, Chile-Mexico, Japan-Mexico, Chile-Korea, Singapore-Australia, Australia-U.S., Chile-U.S., Chile-Peru, Chile-Japan, Singapore-U.S., Peru-U.S., Korea-U.S., Korea-Singapore, and P4. 


� ASEAN, New Zealand-Singapore, Japan-Singapore, Japan-Malaysia, Japan-Thailand, Australia-Thailand, Chile-China, and Japan-Philippines.


� ASEAN, NAFTA, Canada-Chile, New Zealand-Singapore, Singapore-Australia, Japan-Singapore, Australia-U.S., Japan-Mexico, Chile-U.S., Korea-Singapore, Chile-Mexico, Chile-China, Japan-Philippines, and Korea-U.S.


� The 18 FTAs that include an MFN provision are: ASEAN, NAFTA, Canada-Chile, Japan-Singapore, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Japan-Malaysia, Japan-Thailand, P4, Chile-Mexico, ASEAN-China, New Zealand-Thailand, Peru-U.S., Japan-Philippines, Chile-Peru, Chile-Japan, and Korea-U.S. 


�New Zealand-Singapore, Singapore-Australia, Japan-Singapore, Australia-U.S., Chile-U.S., Singapore-U.S., Japan-Malaysia, Japan-Thailand, Korea-Singapore, P4, Australia-Thailand, Peru-U.S., Chile-China, Japan-Philippines, and Korea-U.S. A further four FTAs include provisions on the progressive liberalization of quantitative restrictions (NAFTA, Canada-Chile, Chile-Korea, and Chile-Mexico), while the ASEAN agreement provides for the progressive elimination of “market access limitations.”


� NAFTA, Canada-Chile, Chile-Mexico, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Chile-Korea, Korea-Singapore, P4, Peru-U.S., Chile-Peru, Chile-Japan, and Korea-U.S.


� Thirteen FTAs have provisions on transparency, although the scope of these provisions varies among the agreements: Chile-Mexico, Singapore-Australia, Australia-U.S., Chile-U.S., Singapore-U.S., Japan-Malaysia, Japan-Thailand, P4, Peru-U.S., Chile-China, Japan-Philippines, Chile-Peru, and Korea-U.S.


� Twelve of the examined FTAs include provisions on domestic regulation: New Zealand-Singapore, Singapore-Australia, Japan-Singapore, Australia-U.S., Chile-U.S., Singapore-U.S., Japan-Thailand, Korea-Singapore, P4, Chile-China, Chile-Peru, and Korea-U.S.; five FTAs include a “licensing and certification provision”: NAFTA, Canada-Chile, Chile-Mexico, Japan-Mexico, and Chile-Korea; and three FTAs include provisions on authorization, qualification, or technical standards: Chile-Japan, Japan-Malaysia, and Japan-Philippines. One further FTA, Australia-Thailand, provides that parties may in the future negotiate additional commitments, including those regarding “qualification, standards, registration or licensing matters.”


� New Zealand-Singapore, P4, Singapore-Australia, Australia-U.S., Singapore-U.S., Korea-Singapore, Australia-Thailand, Peru-U.S., Chile-China, Korea-U.S., ASEAN, Chile-U.S., Japan-Malaysia, Japan-Thailand, Japan-Philippines, Chile-Peru, Chile-Japan.


� At least three further FTAs, NAFTA, Chile-U.S. and Singapore-U.S., contain a separate chapter on temporary entry.


� Singapore-Australia, Japan-Singapore, Australia-U.S., Singapore-U.S., Japan-Malaysia, Japan-Thailand, Korea-Singapore, P4, Australia-Thailand, Peru-U.S., Japan-Philippines, and Korea-U.S.


� Nine of these 11 FTAs have specific commitments on professional services: NAFTA, Canada-Chile, Chile-Mexico, Chile-U.S., Chile-Korea, Korea-Singapore, Peru-U.S., Chile-Peru, and Korea-U.S.; three have specific commitments on express delivery services: Australia-U.S., Chile-U.S., and Korea-U.S.; and two, NAFTA and Singapore-Australia, include specific commitments for land transportation and air transportation, respectively.


� ASEAN, NAFTA, Canada-Chile, Chile-Mexico, Singapore-Australia, Japan-Singapore, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Chile-Korea, Japan-Malaysia, Japan-Thailand, P4, Australia-Thailand, Peru-U.S., Chile-China, Japan-Philippines, Chile-Japan, and Korea-U.S.


� ASEAN, Chile-China, New Zealand-Singapore, Japan-Malaysia, Japan-Thailand, Australia-Thailand, Singapore-Australia, Korea-Singapore, and Chile-Japan. The amendment/withdrawal provisions of these agreements include related notification and consultation processes.


� Chile-Mexico, ASEAN-China, Chile-Korea, Korea-Singapore, New Zealand-Thailand, New Zealand-Singapore, Singapore-Australia, Japan-Malaysia, Japan-Thailand, P4, Australia-Thailand, Chile-China, Australia-U.S., Chile-U.S., Singapore-U.S., Korea Singapore, and ASEAN.


� Japan-Mexico, Japan-Malaysia, Japan-Thailand, Japan-Philippines, Chile-China, Chile-Mexico, ASEAN, Korea-Singapore, and Australia-Thailand.


� Japan-Malaysia and Japan-Thailand.


� New Zealand-Singapore, P4, and Chile-Peru.


� New Zealand-Singapore, Singapore-Australia, Japan-Singapore, Japan-Malaysia, Japan-Thailand, and Japan-Philippines. (FTAs may also have separate chapters on competition matters, the provisions of which can apply to service sectors.) 


� ASEAN, New-Zealand-Singapore, Singapore-Australia, Japan-Singapore, Japan-Malaysia, Japan-Thailand, the P4, Australia-Thailand, Chile-China, and Japan-Philippines.


� NAFTA, Canada-Chile, Chile-Mexico, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Chile-Korea, Korea-Singapore, Peru-U.S., Chile-Peru, Chile-Japan, Korea-U.S. (In FTAs that do not apply services provisions to mode III, commercial presence may be covered in a separate investment chapter.)


� NAFTA, Canada-Chile, Chile-Mexico, Singapore-Australia, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Chile-Korea, Korea-Singapore, P4, Peru-U.S., Chile-Peru, Chile-Japan, and Korea-U.S.


� ASEAN, New Zealand-Singapore, Japan-Singapore, Japan-Malaysia, Japan-Thailand, Australia-Thailand, Chile-China, and Japan-Philippines.


� ASEAN, NAFTA, Canada-Chile, New Zealand-Singapore, Singapore-Australia, Japan-Singapore, Australia-U.S., Japan-Mexico, Chile-U.S., Korea-Singapore, Chile-Mexico, Chile-China, Japan-Philippines, and Korea-U.S.


� ASEAN, NAFTA, Canada-Chile, Japan-Singapore, Australia-U.S, Japan-Mexico, Chile-U.S., Singapore-U.S., Japan-Malaysia, Japan-Thailand, P4, Chile-Mexico, New Zealand-Thailand, Peru-U.S., Japan-Philippines, Chile-Peru, Chile-Japan, and Korea-U.S.


� New Zealand-Singapore, Singapore-Australia, Japan-Singapore, Australia-U.S., Chile-U.S., Singapore-U.S., Japan-Malaysia, Japan-Thailand, Korea-Singapore, P4, Australia-Thailand, Peru-U.S., Chile-China, Japan-Philippines, and Korea-U.S. In addition, although it does not include a services chapter, the China-Hong Kong, China CEPA contains provisions for the progressive reduction or elimination of “existing restrictive measures against services and service suppliers of the other side.” 


� NAFTA, Canada-Chile, Chile-Korea, and Chile-Mexico.


� NAFTA, Canada-Chile, Chile-Mexico, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Chile-Korea, Korea-Singapore, P4, Peru-U.S., Chile-Peru, Chile-Japan, and Korea-U.S.


� The 12 FTAs that include provisions on domestic regulation are: New Zealand-Singapore, Singapore-Australia, Japan-Singapore, Australia-U.S., Chile-U.S., Singapore-U.S., Japan-Thailand, Korea-Singapore, P4, Chile-China, Chile-Peru, and Korea-U.S. The five FTAs that include a “licensing and certification” provision are: NAFTA, Canada-Chile, Chile-Mexico, Japan-Mexico, and Chile-Korea. The three FTAs that include an article on authorization, qualification, or technical standards are: Chile-Japan, Japan-Malaysia, and Japan-Philippines. One additional agreement, Australia-Thailand, includes provisions allowing for the future negotiation of additional commitments, including with regard to “qualification, standards, registration or licensing matters.”


� Chile-Mexico, Singapore-Australia, Japan-Malaysia, Japan-Thailand, P4, Chile-China, and Japan-Philippines.


� Australia-U.S., Chile-U.S., Singapore-U.S., Peru-U.S., Chile-Peru, and Korea-U.S.


� New Zealand-Singapore, P4, Singapore-Australia, Australia-U.S., Singapore-U.S. Korea-Singapore, Australia-Thailand, Peru-U.S., Chile-China, Korea-U.S., ASEAN, Chile-U.S., Japan-Malaysia, Japan-Thailand, Japan-Philippines, Chile-Peru, and Chile-Japan. In addition, although it does not include a full services chapter, the China-Hong Kong, China CEPA contains provisions on mutual recognition of professional qualifications.


� Singapore-Australia, Japan-Singapore, Australia-U.S., Singapore-U.S., Japan-Malaysia, Japan-Thailand, Korea-Singapore, P4, Australia-Thailand, Peru-U.S., Japan-Philippines, and Korea-U,S. 


� Singapore-Australia, Japan-Singapore, Japan-Malaysia, Japan-Thailand, Korea-Singapore, and Japan-Philippines.


� For purposes of this analysis, specific commitments refer both to articles within services chapters, as well as commitments contained in related annexes. 


� NAFTA, Canada-Chile, Chile-Mexico, Chile-U.S., Chile-Korea, Korea-Singapore, Peru-U.S., Chile-Peru, and Korea-U.S.


� Australia-U.S., Chile-U.S., and Korea-U.S.


� NAFTA and Australia-Singapore, respectively.


� The temporary entry provision of the Chile-China FTA is contained in an Annex to the parties´ Supplementary Agreement on Trade in Services. At least three additional agreements, NATFA, Chile-U.S. and Singapore-U.S., contain separate chapters on the temporary entry of business persons.


� ASEAN, NAFTA, Canada-Chile, Chile-Mexico, Singapore-Australia, Japan-Singapore, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Chile-Korea, Japan-Malaysia, Japan-Thailand, P4, Australia-Thailand, Peru-U.S., Chile-China, Japan-Philippines, Chile-Japan, and Korea-U.S.


� As indicated above, although it does not include a chapter on services, the China-Hong Kong, China CEPA contains provisions for the progressive reduction or elimination of “existing restrictive measures against services and service suppliers of the other side.” 


� ASEAN, Korea-Singapore and Australia-Thailand. Although it does not contain a services chapter or services provisions, the Australia-Papua New Guinea FTA provides for “promotion of trade,” including in the tourism sector. Similarly, the China-Hong Kong, China CEPA includes an article on “cooperation in tourism.”


� FTAs without provisions on monopolies and exclusive service suppliers in their services chapters may include provisions with similar effect in a separate chapter on competition policy. 


� Only the ASEAN Framework Agreement on Services does not contain definitions. Although it does not contain a services chapter, the China-Hong Kong, China CEPA does include definitions that apply to its limited services provisions.





� This study does not include analysis of FTA chapters that pertain only to a specific services sector, such as financial services. 


� Some FTAs devote a separate chapter to temporary entry.  Where such chapters exist in an FTA, they were not examined as part of this study.


� Australia-New Zealand, ASEAN, New Zealand-Singapore, Singapore-Australia, Japan-Singapore, Japan-Malaysia, Japan-Thailand, TPSEP, Australia-Thailand, Chile-China, Japan-Philippines, Brunei Darussalam-Japan, ASEAN-Australia-New Zealand, Japan-Vietnam, Japan-Indonesia, ASEAN-Korea, China-New Zealand, China-Singapore


� NAFTA, Canada-Chile, Chile-Mexico, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Chile-Korea, Korea-Singapore, Peru-U.S., Chile-Peru, Chile-Japan, Korea-U.S., Australia-Chile, Canada-Peru, and Peru-Singapore.


� Australia-New Zealand, NAFTA, Canada-Chile, Chile-Mexico, Japan-Mexico, Chile-Korea, Singapore-Australia, Australia-U.S., Chile-U.S., Chile-Peru, Chile-Japan, Singapore-U.S., Peru-U.S., Korea-U.S., Korea-Singapore, TPSEP, Australia-Chile, Canada-Peru, and Peru-Singapore. 


� ASEAN, ASEAN-Korea, New Zealand-Singapore, Japan-Singapore, Japan-Malaysia, Japan-Thailand, Australia-Thailand, Chile-China, Japan-Philippines, Brunei Darussalam-Japan, Australia-ASEAN-New Zealand, Japan-Indonesia, Japan-Vietnam, China-New Zealand, and China-Singapore.


� New Zealand-Singapore, Japan-Singapore, Japan-Malaysia, Japan-Thailand, Australia-Thailand, Chile-China, Japan-Phillipines, Japan-Indonesia, Japan-Brunei Darussalam, Japan-Vietnam, New Zealand-China, China-Singapore, and ASEAN-Austrailia-New Zealand.


�Singapore-Australia, Japan-Singapore, Chile-China, Japan-Philippines, Chile-Korea, and ASEAN-Korea


� NAFTA, Canada-Chile, Japan-Singapore, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Japan-Malaysia, Japan-Thailand, TPSEP, Chile-Mexico, Peru-U.S., Japan-Philippines, Chile-Peru, Chile-Japan, Korea-U.S.,  Australia - New Zealand, Australia – Chile, Brunei Darussalam – Japan, Canada – Peru, Peru – Singapore, Australia - ASEAN - New Zealand, Indonesia – Japan, Japan - Viet Nam, and China – New Zealand.


� In addition, it is worth noting that the overall ASEAN agreement has an MFN exception, but there is no substantive commitment for most favored nation treatment in its Framework Agreement on Services.


� New Zealand-Singapore, Singapore-Australia, Japan-Singapore, ASEAN-Korea, Australia-U.S., Chile-U.S., Singapore-U.S., Japan-Malaysia, Japan-Thailand, Korea-Singapore, TPSEP, Australia-Thailand, Peru-U.S., Chile-China, Japan-Philippines, Korea-U.S., Australia - New Zealand, Australia – Chile, Brunei Darussalam – Japan, Canada – Peru, Peru – Singapore, Australia - ASEAN - New Zealand, Indonesia – Japan, Japan - Viet Nam, China – New Zealand, and China - Singapore.  


� NAFTA, Canada-Chile, Chile-Mexico, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Chile-Korea, Korea-Singapore, TPSEP, Peru-U.S., Chile-Peru, Chile-Japan, Korea-U.S., Australia-New Zealand, Australia-Chile, Canada-Peru, and Peru-Singapore.


� Singapore-Australia, Japan-Singapore, ASEAN-Korea, Australia-U.S., Chile-U.S., Singapore-U.S., Japan-Malaysia, Japan-Thailand, Korea-Singapore, TPSEP, Peru-U.S., Chile-China, Japan-Philippines, Japan-Chile, U.S.-Korea, Japan-Indonesia, Australia-Chile, Canada-Peru, Peru-Singapore, New Zealand-China, China-Singapore, ASEAN-Australia-New Zealand.


� New Zealand-Singapore, Singapore-Australia, Japan-Singapore, ASEAN-Korea, Japan-Thailand, Korea-Singapore, TPSEP, Chile-China, Australia-Chile, New Zealand-China, China-Singapore, ASEAN-Australia-New Zealand.


� Australia-Thailand provides that parties may in the future negotiate additional commitments, including those regarding “qualification, standards, registration, or licensing matters.”


� Singapore-Australia, Japan-Malaysia, Japan-Thailand, TPSEP, Chile-China, Japan-Philippines, Chile – Japan, Brunei Darussalam-Japan, Peru-Singapore, ASEAN-Australia-New Zealand, Japan-Indonesia, ASEAN-Korea, China-New Zealand, and Australia-New Zealand.


� Australia-U.S., Chile-U.S., Singapore-U.S., Peru-U.S., Chile-Peru, Korea-U.S., and China-Singapore.


� NAFTA, Canada–Chile, New Zealand-Singapore, TPSEP, Singapore-Australia, Australia-U.S., Singapore-U.S. Korea-Singapore, Australia-Thailand, Peru-U.S., Chile-China, Chile-Korea, Korea-U.S., ASEAN, Chile-U.S., Japan-Malaysia, Japan-Thailand, Japan-Philippines, Chile-Peru, Chile-Japan, Chile-Mexico, Australia - New Zealand, Australia – Chile, Brunei Darussalam – Japan, Canada – Peru, Peru – Singapore, Australia - ASEAN - New Zealand, Indonesia – Japan, Japan - Viet Nam, China – New Zealand, ASEAN-Korea, and China-Singapore. (In addition, although it does not include a full services chapter, the China-Hong Kong, China CEPA contains provisions on mutual recognition of professional qualifications.)


� Singapore-Australia, Japan-Singapore, Australia-U.S., Singapore-U.S., Japan-Malaysia, Japan-Thailand, Korea-Singapore, TPSEP, Australia-Thailand, Peru-U.S., Japan-Philippines, Korea-U.S., Brunei Darussalam – Japan, Canada – Peru, Peru – Singapore, ASEAN-Australia-New Zealand, Japan - Viet Nam, Indonesia – Japan, ASEAN – Korea, China – New Zealand, China – Singapore, Chile-China and Chile-Japan.


� Singapore-Australia, Japan-Singapore, ASEAN-Korea, Japan-Malaysia, Japan-Thailand, Japan-Philippines, Brunei Darussalam-Japan, Peru-Singapore.


� Chile-Japan and Chile-China.


� For purposes of this analysis, specific commitments refer both to articles within services chapters, as well as commitments contained in related annexes. 


� NAFTA, Canada-Chile, Chile-Mexico, Chile-U.S., Chile-Korea, Korea-Singapore, Peru-Singapore, Singapore-U.S., Peru-U.S., Chile-Peru, TPSEP, Korea-U.S., Australia-Chile, and Canada-Peru.


� Australia-U.S., Chile-U.S. Peru-U.S., and Korea-U.S.


� NAFTA and Australia-Singapore, respectively.


� New Zealand-Singapore, Japan-Singapore, Japan-Malaysia, Japan-Thailand, Australia-Thailand, Chile-China, Japan-Philippines, Brunei-Darussalam-Japan, Australia-ASEAN-New Zealand, Japan-Indonesia, Japan-Vietnam, China-New Zealand, and China-Singapore.


� ASEAN, NAFTA, Canada-Chile, Chile-Mexico, Singapore-Australia, Japan-Singapore, Australia-U.S., Japan-Mexico, Chile-U.S., Singapore-U.S., Chile-Korea, Japan-Malaysia, Japan-Thailand, TPSEP, Australia-Thailand, Peru-U.S., Chile-China, Japan-Philippines, Chile-Japan, Korea-U.S., Australia - New Zealand, Australia – Chile, Brunei Darussalam – Japan, Canada – Peru, Peru – Singapore, Australia - ASEAN - New Zealand, Indonesia – Japan, Japan - Viet Nam, China – New Zealand, ASEAN-Korea, China-Singapore, Chile – Peru, and Korea - Singapore.





� An additional two agreements of the 42 examined include similar provisions on cooperation pertaining specifically to tourism:  the Australia-Papua New Guinea FTA provides for “promotion of trade,” including in the tourism sector, and the China-Hong Kong CEPA includes an article on “cooperation in tourism”.


� Japan-Malaysia, Japan-Thailand, Japan-Indonesia, Japan-Vietnam, ASEAN-Korea, China-New Zealand, China-Singapore, and ASEAN-Australia-New Zealand.


� The terms and definitions for the ASEAN Framework Agreement on Services are implied by reference to the GATS in the agreement. 


� Out of the listed 42 FTAs among APEC economies, two FTAs (Chile-Mexico, and Peru-Chile) have been excluded from this exercise since no English translation was available.


� Peru-Mexico, Peru-Thailand , Australia-NZ  and  Asia Pacific Trade Agreement.


� China-Hong Kong.


� P4, China-ASEAN , China-Chile, ASEAN-Japan, ASEAN-Korea and China-Singapore.


� Australia-Papua New Guinea.


� According to an UNCTAD database on BITs, China concluded BITs with all the ASEAN countries and Chile. Within the P4, NZ-Chile BIT exists. Peru-Thailand BIT exists, but no BIT is reported in the database between Peru-Mexico, Australia-Thailand, or Australia-NZ. Since Japan-Viet Nam BIT is incorporated into and form part of Japan-Viet Nam EPA, it would not fall into this case.


� Australia-Singapore, Australia-US, Australia-Thailand, Peru-US, US-Chile, Chile-Korea, US-Korea, US-Singapore, Japan-Mexico, Japan-Chile, Japan-Singapore, Japan-Malaysia, Japan-the Philippines, ASEAN (AAPPI), NZ-Thailand, Indonesia-Japan, Australia-Chile, Brunei Darussalam-Japan, China–New Zealand, Japan-Viet Nam, Peru-Singapore, Australia-ASEAN-New Zealand


� Australia-US, Peru-US, US-Chile, Chile-Korea, US-Korea, US-Singapore, Singapore-Korea, Japan-Chile, Japan-Malaysia, Australia-Chile, Peru-Singapore.


� NAFTA, Canada-Chile, Japan-Thailand, Japan-Mexico.


�However ,for example, some of the assessed FTAs’ investment chapters do not apply to financial services, such as NAFTA, etc.


� Australia-NZ, Australia-PNG, Peru-Thailand, Peru-Mexico, China-Chile, China-HK, P4, ASEAN-China, ASEAN-Japan,ASEAN-Korea, Asia Pacific Trade Agreement, China-Singapore.


� Australia-Singapore, Australia-US, Peru-US, NAFTA, Canada-Chile, US-Chile, Korea-Chile, US-Korea, US-Singapore, NZ-Singapore, Singapore-Korea, ASEAN(AIA), Japan-Mexico, Japan-Chile, Japan-Singapore, Japan-Malaysia, Japan-the Philippines, Indonesia-Japan, Australia-Chile, Brunei Darussalam-Japan, Canada-Peru, Japan-Viet Nam, Peru-Singapore, Australia-ASEAN-New Zealand


� Australia-Thailand, Japan-Thailand, NZ-Thailand.


� Australia-US, Australia-Thailand, NAFTA, Canada-Chile, US-Chile, US-Korea, US-Singapore, NZ-Singapore, Japan-Mexico, Japan-Chile, Japan-Malaysia, Japan-the Philippines, ASEAN, NZ-Thailand, Indonesia-Japan, Australia-Chile, Brunei Darussalam-Japan, Canada-Peru, China–New Zealand, Japan-Viet Nam, Peru-Singapore.


� Japan-Thailand.


� Singapore-Korea, Singapore-Australia, Singapore-Japan, Australia-ASEAN-New Zealand.


� Japan-Malaysia, Japan-the Philippines, Brunei Darussalam-Japan.


� Chile-Korea, Japan-Thailand, Japan-Viet Nam, etc.


� ASEAN(AIA), Australia-Chile , Peru–Singapore, etc.


� NAFTA, US-Australia, US-Peru, US-Chile, US-Korea, US-Singapore, Canada-Chile, Chile-Korea, Singapore-Korea, Mexico-Japan, Chile-Japan, Australia-Chile, Canada-Peru.


� Japan-Singapore, Japan-the Philippines, Indonesia-Japan, Japan-Viet Nam.


� Japan-Malaysia, Japan-Thailand, Brunei Darussalam-Japan, China-New Zealand, Australia-ASEAN-New Zealand.


� Australia-Singapore, Australia-Thailand, Singapore-NZ, and NZ-Thailand.


� NAFTA, US-Chile, US-Singapore, US-Korea, US-Australia, US-Peru, Chile- Korea, Korea-Singapore, Japan-Thailand, Japan-the Philippines, Australia-Chile ,Brunei Darussalam-Japan, Canada-Peru, Peru-Singapore.


� ASEAN(AAPPI), Japan-Singapore, Japan-Malaysia, Indonesia-Japan, Japan-Viet Nam.


� Japan-Mexico, China-New Zealand, Australia-ASEAN-New Zealand.


� Singapore-NZ, Singapore-Australia


� US-Korea, US-Australia, US-Peru, Australia-Chile, Peru-Singapore, Australia-ASEAN-New Zealand.


�9  (nine) Japanese FTAs, US-Singapore, NZ-Thailand, ASEAN(AIA), Australia-Chile, China–New Zealand , Peru-Singapore  and Australia-ASEAN-New Zealand.


� US-Singapore


� US-Australia, and Japan-the Philippines


� NAFTA, Australia-Singapore, US-Peru, Canada-Chile, US-Chile, Korea-Chile, US-Korea, US-Singapore, Singapore-Korea, Japan-Chile, Japan-Mexico, Australia-Chile, Canada-Peru.


� Japan-Singapore, Japan-Malaysia, Japan-Thailand, Indonesia-Japan, Brunei Darussalam-Japan, China-New Zealand, Japan-Viet Nam, Peru-Singapore, Australia-ASEAN-New Zealand.


� NZ-Thailand, ASEAN( AAPPI).


� Australia-Thailand, Japan-Viet Nam.


� US-Chile, Chile-Korea, US-Korea, US-Singapore, NZ-Singapore, Singapore-Korea, Japan-Chile, Japan-Singapore, Japan-Malaysia, Japan-Thailand, Peru-Thailand, Indonesia-Japan, Brunei Darussalam-Japan, ASEAN-Japan, China–New Zealand, Japan-Viet Nam, Peru–Singapore, Australia-ASEAN-New Zealand.


� The study includes the 30 RTAs/FTAs originally listed in Annex 4 and the environmental cooperation agreements, memoranda of understanding, implementing agreements and political declarations that are directly linked to them, and the 12  RTAs/FTAs incorporated at this stage.  Unless otherwise noted, reference to a particular RTA/FTA includes the provisions of any related instrument.


� Annex 1: Matrix 1 - “Summary: Environment Provisions in RTAs/FTAs, and Side Agreements”.


   Annex 2: Matrix 2 -  “Environment Provisions in RTAs/FTAs, and Side Agreements”.





� Australia–NZ, NAFTA, Canada–Chile, Chile–Mexico, Asean–China, Australia–United States, Japan– Mexico, Chile–United States, Singapore–United States, Chile–Korea, Japan–Malaysia, Japan–Thailand, Korea–Singapore, P4, New Zealand– Thailand, Peru–United States, Chile–China, Japan–Philippines, Chile–Peru, Korea–United States, Asean– Korea, Japan–Indonesia, Brunei Darussalam– Japan, Asean– Japan, New Zealand–China, Chile– Australia, Canada– Peru, China– Singapore, Japan–Vietnam, and Australia– Asean– New Zealand.


� NAFTA, Canada–Chile, Chile–Mexico, Australia–United States, Chile–United States, Singapore–United States, Chile–Korea, Japan-Malaysia, Japan–Thailand, P4, New Zealand-Thailand, Peru–United States, Chile–China, Japan–Philippines, Chile–Peru, Chile–Japan,  Korea–United States, Japan–Indonesia, Brunei Darussalam– Japan, New Zealand–China, Chile– Australia, Canada– Peru, Japan–Vietnam, and Australia– Asean– New Zealand.





� NAFTA, Canada–Chile, Australia–United States, Chile–United States, Singapore–United, P4, New Zealand-Thailand, Peru–United States, Korea–United States, New Zealand–China, Canada– Peru and New Zealand-Philippines Memorandum of Agreement on Environment Cooperation.


�NAFTA, Canada–Chile,  Australia–United States, Chile–United States, Singapore–United States, Peru–United States, and Korea–United States.


� Australia–New Zealand, NAFTA, Canada–Chile, ASEAN–China, Australia–United States, Japan–Mexico, Chile–United States, Singapore–United States, Japan–Malaysia, Japan–Thailand, Korea–Singapore, P4, New Zealand–Thailand, Peru–United States, Chile–China, Japan–Philippines, Chile–Japan, Korea–United States, Asean– Korea, Japan–Indonesia, Brunei Darussalam– Japan, Asean– Japan, New Zealand–China, Chile– Australia, Canada– Peru, China– Singapore, Japan–Vietnam, and Australia– Asean– New Zealand.


� Australia–United States, Chile–United States, Singapore–United States, Peru–United States, and Canada– Peru.                                           An environmental cooperation agreement is referenced in the article on environmental cooperation in the U.S.-Korea FTA.


�Australia-New Zealand , ASEAN–China, Japan–Mexico, Asean– Japan, Chile– Australia, and China– Singapore


� Japan–Malaysia, Japan–Thailand, Japan–Philippines, Chile–Japan, Japan–Indonesia, Brunei Darussalam– Japan, and Japan–Vietnam.


� Australia–United States, Chile–United States, Singapore–United States, New Zealand–Thailand, Peru–United States, Chile–Japan, Korea–United States,  Japan–Indonesia, Brunei Darussalam– Japan, Canada– Peru, Japan–Vietnam, among others.


� Australia – New Zealand, Peru – Mexico, Australia – Papua New Guinea, ASEAN, Chile – Mexico, New Zealand - Singapore, Singapore – Australia, Japan – Singapore, ASEAN – China, Japan – Mexico, Chile – Korea, China – Hong Kong, Japan – Malaysia, Japan – Thailand, Korea – Singapore, Australia – Thailand,  Chile–China, Japan – Philippines, Chile – Peru, Peru – Thailand, Asia Pacific Trade Agreement (APTA),  Asean– Korea, Japan–Indonesia, Brunei Darussalam– Japan, Asean– Japan,  Chile– Australia,  Peru-Singapore, China– Singapore and Japan–Vietnam.


� NAFTA, Canada–Chile, Australia–United States, Chile–United States, Singapore–United States, P4, New Zealand–Thailand, Peru–United States, Chile–Japan,  Korea–United States, New Zealand–China, Canada– Peru, and Australia– Asean– New Zealand..


� NAFTA, Chile-Canada, and Peru-United States.


� NAFTA, Canada–Chile, Australia–United States, ASEAN–China, Chile–United States, Singapore–United States, Peru–United States, Korea–United States, Japan–Malaysia, Japan–Thailand, P4, New Zealand-Thailand, Chile–China, Japan–Philippines, Japan–Indonesia, Brunei Darussalam–Japan, Asean–Japan, New Zealand–China, Chile– Australia, Canada–Peru,  Japan–Vietnam, and Australia–Asean–New Zealand.


� NAFTA, Canada – Chile, Australia – United States, Chile–United States, Singapore–United States, Peru– United States, Korea–United States, P4, New Zealand-Thailand, New Zealand–China, Canada–Peru, and New Zealand-Philippines Memorandum of Agreement on Environment Cooperation.


� NAFTA, Canada – Chile, Australia–United States, Chile–United States, Singapore–United States, Peru–United States and Korea–United States.


� NAFTA, Canada–Chile, Australia–United States, Chile–United States, United States-Singapore,  P4, New Zealand–Thailand, United States–Peru, United States–Korea, New Zealand–China, Canada–Peru, and Australia– Asean–New Zealand.


�  NAFTA, Canada – Chile, Australia–United States, Chile–United States, Singapore–United States, Peru–United States , Korea–United States and Canada–Peru


� NAFTA, Canada–Chile, Chile–Mexico, Australia–United States, Chile–United States, Singapore–United States, Peru–United States, Korea–United States and Canada–Peru.


� Australia-United States, Korea-United States, Peru-United States, Chile-United States and Singapore-United States.


� NAFTA, Canada–Chile, Chile–United States, Singapore–United States, P4 ,  Peru–United States and Canada–Peru.


� Australia-Chile, Australia-United States, Canada-Chile, Canada-Peru, Chile-China, Chile-Japan, Chile-Peru, Chile-United States, China-New Zealand, Japan-Philippines, Korea-United States, New Zealand-Thailand, NAFTA, P-4, Peru-United States, and Singapore-United States. The New Zealand-Singapore agreement does not include labor provisions, but both economies are parties to the subsequent P-4 agreement, which includes a memorandum of understanding on labor. The Labour Cooperation Agreement between Chile and China is not a side agreement under the framework of the FTA, but a separate agreement reached between the competent authorities of the two economies.





� Australia-United States, Canada-Chile, Canada-Peru, Chile-Japan, Chile-Peru, Chile-United States, China-New Zealand, Korea-United States, New Zealand-Thailand, NAFTA, P-4, Peru-United States, and Singapore-United States. 


� Australia-United States, Canada-Chile, Canada-Peru, Chile-Peru, Chile-United States, Korea-United States, NAFTA, Peru-United States, and Singapore-United States.


� Chile-Japan, China-New Zealand, Japan-Philippines, New Zealand-Thailand, and P-4.


� Chile-Japan, China-New Zealand, New Zealand-Thailand, P-4, and Singapore-United States.


� Australia-United States, Chile-United States, Korea-United States, and Peru-United States.


� Australia-United States, Canada-Chile, Canada-Peru, Chile-Japan, Chile-Peru, Chile-United States, Korea-United States, New Zealand-Thailand, NAFTA, P-4, Peru-United States, Singapore-United States.


� Australia-Chile, Australia-United States, Canada-Peru, Chile-China, Chile-Japan, Chile-Peru, Chile-United States, China-New Zealand, Korea-United States, New Zealand-Thailand, P-4, Peru-United States, and Singapore-United States.


� Australia-Chile, Australia-United States, Canada-Peru, Chile-Peru, Chile-Japan, Chile-United States, China-New Zealand, New Zealand-Thailand, P-4, and Singapore-United States.


� Canada-Chile, Japan-Philippines, and NAFTA.


� Canada-Chile and NAFTA.


� Australia-United States, Canada-Chile, Canada-Peru, Chile-Peru, Chile-United States, Japan-Philippines, Korea-United States, NAFTA, Peru-United States, and Singapore-United States. 


� Australia-United States, Canada-Chile, Canada-Peru, Chile-United States, Japan-Philippines, Korea-United States, NAFTA, Peru-United States, and Singapore-United States.


� Canada-Chile, Korea-United States, NAFTA, and Peru-United States,.


� Canada-Chile, Canada-Peru, and NAFTA.


� Canada-Chile, Canada-Peru, and NAFTA.


�Australia-United States, Canada-Chile, Canada-Peru, Chile-Peru, Chile-United States, China-New Zealand, Korea-United States, NAFTA, Peru-United States, P-4, and Singapore-United States. 


� Canada-Chile, Canada-Peru, Chile-United States, Korea-United States, NAFTA, and Peru-United States. 


� Australia-United States, Canada-Chile, Canada-Peru, Chile-Peru, Chile-United States, Korea-United States, NAFTA, Peru-United States, and Singapore-United States.


� Korea-United States and Peru-United States.


� Australia-United States, Canada-Chile, Canada-Peru, Chile-Peru, Chile-United States, Korea-United States, New Zealand-Thailand, NAFTA, Peru-United States, and Singapore-United States.


� Chile-Peru.


� Australia-United States, Canada-Chile, Canada-Peru, Chile-United States, Korea-United States, NAFTA, Peru-United States, and Singapore-United States.


� Australia-United States, Canada-Chile, Canada-Peru, Chile-United States, China-New Zealand, Korea-United States, New Zealand-Thailand, NAFTA, P-4, Peru-United States, Singapore-United States and Japan-Chile.


� Australia-United States, Canada-Chile, Canada-Peru, Chile-Peru, Chile-United States, Korea-United States, New Zealand-Thailand, Peru-United States, and Singapore-United States.


� Australia-Chile, Chile-China, Chile-Japan, Chile-Peru, and Japan-Philippines.


� Australia-United States, Canada-Chile, Canada-Peru, Chile-United States, China-New Zealand, Korea-United States, New Zealand-Thailand, NAFTA, P-4, Peru-United States, and Singapore-United States.


� Australia-United States, Canada-Chile, Canada-Peru, Chile-United States, Korea-United States, NAFTA, Peru-United States, and Singapore-United States. 


� Chile-Japan and Japan-Philippines.


� Australia-United States, Canada-Peru, Chile-Peru, Chile-United States, China-New Zealand, Korea-United States, P-4, Peru-United States, and Singapore-United States.


� Australia-United States, Canada-Chile, Canada-Peru, Chile-United States, China-New Zealand, Japan-Philippines, Korea-United States, New Zealand-Thailand, NAFTA, P-4, Peru-United States, and Singapore-United States.


� China-New Zealand, Japan-Philippines, New Zealand-Thailand, and P-4.


� Australia-United States, Canada-Chile, Canada-Peru, Chile-United States, Korea-United States, NAFTA, Peru-United States, and Singapore-United States. 


� Australia-United States, Chile-United States, Korea-United States, Peru-United States, and Singapore-United States.


� Australia-United States, Canada-Chile, Canada-Peru, Chile-United States, Korea-United States, NAFTA, Peru-United States, and Singapore-United States.


� Australia-United States, Canada-Chile, Canada-Peru, Chile-United States, NAFTA, and Singapore-United States.


� Canada-Chile and Canada-Peru.


� Korea-United States and Peru-United States.


�   Australia-Singapore, Australia-USA, Chile-USA, Singapore-USA, Korea-Singapore, Australia-Thailand, New Zealand-Thailand, Peru-USA, Korea-USA,              Australia-Chile, Canada-Peru, Peru-Singapore, ASEAN-Australia-New Zealand


�  Japan-Philippines, Japan-Singapore, Japan-Thailand


�  China-Hong Kong, China


�  Australia-Singapore, Australia-Thailand, New Zealand-Thailand, Australia-Chile, ASEAN-Australia-New Zealand


�  Australia-Singapore, Australia-Chile, ASEAN-Australia-New Zealand


�  Canada-Peru


� Australia-USA, Chile-USA, Singapore-USA, Korea-Singapore, Peru-USA, Korea-USA, Australia-Chile, Canada-Peru


� Canada-Peru


� Peru-Singapore


� Singapore-USA, Korea-Singapore, Korea-USA


� Australia-Singapore, Australia-Thailand, New Zealand – Thailand, ASEAN-Australia-New Zealand


� Australia-Thailand, New Zealand – Thailand, ASEAN-Australia-New Zealand


� Australia-Singapore


� Australia-USA, Chile-USA, Singapore-USA, Korea-Singapore, Peru-USA, Korea-USA, Canada-Peru, Peru-Singapore


� Chile-USA, Singapore-USA, Korea-Singapore, Peru-USA, Peru-Canada


� Australia-USA, Chile-USA, Korea-USA 


� Chile-USA 


� Australia-USA 


� Australia-Singapore, Australia-Thailand, New Zealand-Thailand, Australia-Chile, ASEAN-Australia-New Zealand.


� Singapore-Australia, Australia-Thailand, New Zealand-Thailand, Australia-Chile, Peru-Singapore


� Australia-USA, Chile-USA, Singapore-USA, Korea-Singapore, Peru-USA, Korea-USA, Canada-Peru


� Australia-USA, Korea-USA


� Singapore-USA, Korea-Singapore, Peru-USA, Canada-Peru


� Korea-USA


� Australia-USA, Chile-USA, Singapore-USA, Korea-Singapore, Peru-USA, Korea-USA, Canada-Peru, Peru-Singapore


� Singapore-USA, Peru-USA


� Korea-Singapore


� Australia-USA, Chile-USA, Singapore-USA, Korea-Singapore, Peru-USA, Korea-USA


� Australia-Singapore, Australia-Thailand, New Zealand-Thailand, Australia-Chile, Canada-Peru, Peru-Singapore, ASEAN-Australia-New Zealand 


� Singapore-USA, Australia-USA, Peru-USA, Korea-USA, Canada-Peru, ASEAN-Australia-New Zealand


� Singapore-Australia, Australia-USA, Australia-Thailand, New Zealand-Thailand, Peru-USA, Korea-USA, Australia-Chile, Canada-Peru, ASEAN-Australia-New Zealand


� Australia-Chile


� Korea-USA


� Australia-Chile


� Singapore-Australia, Australia-Thailand, New Zealand-Thailand


�  Australia-ASEAN-New Zealand


� Japan-Philippines, Japan-Singapore, Japan-Thailand


� Singapore-Australia, Australia-US, Australia-Thailand, New Zealand-Thailand, Korea-USA, Australia-Chile, Canada-Peru, Peru-Singapore and ASEAN-  Australia-New Zealand.


� Singapore-Australia, Australia-US, Australia-Thailand, Peru-USA, Korea-USA, Australia-Chile, ASEAN-Australia-New Zealand.


� Singapore-Australia, Australia-US, Australia-Thailand, Peru-USA, Australia-Chile, ASEAN-Australia-New Zealand.


� Article 15.4.2 of Korea-USA FTA specifies that Notwithstanding Article 15.4 (1), a Party may require that, for a particular category of transactions, the method of authentication meet certain performance standards or be certified by an authority accredited in accordance with the Party’s law, provided the requirement: 


(a) serves a legitimate governmental objective; and 


(b) is substantially related to achieving that objective.


� 5 FTAs contain the issue of Minimization of regulatory burden and supporting industry-led development are Singapore-Australia, Australia-Thailand, New Zealand-Thailand, Australia-Chile and Canada-Peru. 5 FTAs contain the issue of Recognition of electronic signatures and interoperability of digital certificates are Singapore-Australia, Australia-USA, Australia-Thailand, Australia-Chile and ASEAN-Australia-New Zealand.


� Chile-USA, Australia-Thailand, New Zealand-Thailand and Canada-Peru.


� Chile-USA, Australia-Thailand, New Zealand-Thailand and Canada-Peru.


� Singapore-Australia, Australia-USA, Australia-Thailand, New Zealand-Thailand, Peru-USA, Korea-USA, Australia-Chile, Canada-Peru, Peru-Singapore and Australia-ASEAN-New Zealand.


� Peru-USA, Korea-USA and Peru-Singapore are FTAs containing protection from fraudulent and deceptive commercial practices issues. Singapore-Australia, Australia-Thailand, New Zealand, Canada-Peru and ASEAN-Australia-New Zealand are FTAs containing online data protection


� Singapore-Australia, Australia-Thailand, New Zealand-Thailand, Peru-USA, Australia-Chile, Canada-Peru and Australia-ASEAN- New Zealand.


�  Article 14.9.1 of Singapore-Australia FTA requires that electronic commerce chapter shall be subject to the general and security exceptions listed in Articles 18 (General Exceptions) and 19 (Security Exceptions) of Chapter 7 (Trade in Services).
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