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CHAPTER 1

INTRODUCTION

The Asia-Pacific Economic Cooperation (APEC) was established in 1989 to capitalise on the growing interdependence of Asia Pacific economies.  The three objectives of APEC, as set out by its founding members at inception, are:

· To develop and strengthen the multilateral trading system;

· To increase the interdependence and prosperity of member economies; and

· To promote sustainable economic growth.
Regional Economic Integration and the Bogor Goals

Since its establishment, regional economic integration (REI), particularly in the form of trade and investment liberalisation and facilitation, has been a key priority for APEC.  In 1994, APEC Leaders committed to the “Bogor Goals” of free and open trade and investment in the region, to be established by industrialised economies by 2010 and by developing economies by 2020.  The Osaka Action Agenda was also developed and agreed on by APEC Leaders in 1995 to provide a strategic roadmap that guides APEC economies in attaining the Bogor Goals.  

Despite new trends as well as emerging challenges and complexities in today’s economic environment, APEC Leaders remain committed to achieving the Bogor Goals.  APEC Ministers Responsible for Trade (MRT), at their meeting in June this year, recognised that 2010 marks a significant milestone for APEC as it is the target year for industrialised economies to achieve the Bogor Goals.  

At present, MRT is conducting an intensive review to assess the achievement of the Bogor Goals by 13 APEC economies.  This group of 13 includes not only the five industrialised economies of Australia, Canada, Japan, New Zealand and the United States, but also eight developing economies who have volunteered to be assessed in 2010 as well.  These eight developing economies are: Chile; Hong Kong, China; Korea; Malaysia; Mexico; Peru; Singapore; and Chinese Taipei.  Indeed, the voluntary participation by developing economies in the 2010 assessment is testament to the continued importance and relevance of APEC’s efforts towards REI.

Free Trade Area of the Asia Pacific

APEC Leaders, in Singapore last year, reaffirmed their continued efforts towards a possible Free Trade Area of the Asia Pacific (FTAAP) as part of APEC’s work in the area of REI.  APEC Leaders acknowledged the results of an analytical study conducted by officials demonstrating that there are significant economic benefits to be gained by an FTAAP, though Leaders also recognised that concluding an agreement of this ambition is not without challenges.  MRT and senior officials have been exploring possible building blocks and pathways to achieve an FTAAP and the findings will be reported at the APEC Summit later this year.  

The APEC Business Advisory Council (ABAC) has also lent its support to APEC’s effort in achieving the FTAAP.  In its report to the APEC Leaders in 2009, ABAC urged that a viable timeframe and modalities for initiating the FTAAP be developed and presented to APEC Leaders for decision at the 2010 Summit.  ABAC envisages that the FTAAP will be “a new generation agreement going beyond trade and encompassing services, investments and behind-the-border issues of concern to businesses”.  The FTAAP should also be underpinned by a goal of inclusive growth for the benefit of all in the region.   

RTAs / FTAs and the Doha Development Agenda (DDA) 
At the APEC MRT Meeting in June this year, Ministers, in their “Statement on Supporting the Multilateral Trading System and Resisting Protectionism”, expressed their strong commitment to the multilateral trading system as well as the swift and successful conclusion of the DDA.  Nonetheless, they remain “deeply concerned about the current impasse of the negotiations” and undertook to “move the Doha work forward by holding active negotiations in all appropriate fora and configurations”.
Since the completion of the Uruguay Round, members of the World Trade Organisation (WTO) have been working on the “built in agenda” resulting from the Round, which now forms part of the DDA.  During this time, many economies have also concluded and implemented RTAs / FTAs, which form useful building blocks for multilateralism.  RTAs / FTAs support the objectives of the WTO and DDA by playing a complementary role in facilitating economic transactions in areas such as services, investments, and electronic commerce.  RTAs / FTAs and the WTO processes are thus mutually reinforcing for the advancement of free trade.
About this Guide

As part of the broader APEC grouping, the Telecommunications and Information Working Group (APEC TEL) will need to consider how these and other REI initiatives impact the telecommunications and information sector, and how APEC TEL can help support the overall APEC efforts towards REI, including in the area of capacity building.  

At the 7th APEC Ministerial Meeting on the Telecommunications and Information Industry (TELMIN 7) in 2008, Ministers stressed the importance of trade and investment liberalisation and facilitation in the telecommunications and information sector to support REI, and requested that TEL develop a full response that will facilitate the wider APEC agenda.         

This Guide on Telecommunications Elements of Regional Trade Agreements (RTAs) / Free Trade Agreements (FTAs) seeks to complement earlier and ongoing efforts by the Liberalisation Steering Group (LSG) to promote greater trade liberalisation and pro-competition regulatory regimes amongst APEC economies.  These efforts include the:

·   Progress reports by TEL members to adopt and implement the World Trade Organisation (WTO) Reference Paper on Basic Telecommunications (ongoing review);

·   Workshops on telecommunications trade rules and regulatory disciplines (2009 / 2010);

·   Guide for implementing the WTO General Agreement on Trade in Services (GATS) Article VI on Domestic Regulation (2008);

·   Best practices in implementing the WTO Reference Paper (2005); and

·   Guidelines for effective compliance and enforcement (2005) etc. 
Leveraging on the collective expertise and experiences of TEL members, this Guide describes the high quality telecommunications-related elements that APEC economies have incorporated in their RTAs / FTAs.  This reference document can also serve as a longer term reference document for APEC TEL in supporting the broader APEC initiatives on REI.

Editor’s Note:

This Guide was developed as a capacity building tool to provide examples of key principles contained within RTAs and FTAs which are relevant to the telecommunications sector.  It is not intended to prejudice either individual economies’ positions or their interpretations of WTO principles relating to telecommunications services.     

Where possible, APEC Economies are encouraged to incorporate pro-liberalisation and pro-competitive disciplines in their RTAs and FTAs.  This Guide is not meant to be exhaustive.  There are additional disciplines found in specific RTAs and FTAs which go beyond the principles and provisions highlighted in this Guide.    

It is recommended that this Guide be submitted to the Telecommunications Ministers at TELMIN 8 as a focused effort by APEC TEL to advance APEC’s shared vision of greater regional economic integration. 

In order to maintain its relevance, this Guide should be a living document and be reviewed by APEC TEL member economies annually. In addition, since this study supports similar efforts underway within other APEC fora and organizations, members of the TEL may wish to consider widely circulating the final document to promote greater awareness of telecommunications trade issues.
CHAPTER 2

KEY PRINCIPLES IN TRADE AGREEMENTS

This Chapter seeks to highlight the key principles contained within the Services and Investment chapters of trade agreements signed by APEC Economies, as these disciplines are of broad application across all services sectors including telecommunications.  

In negotiating RTAs / FTAs, the principles of the WTO General Agreement on Trade in Services (GATS) provide a useful common starting point.  The disciplines in RTAs / FTAs are often adapted from those contained in the GATS, with modifications to suit the specific contexts of the trade agreements.  Parties usually strive to incorporate “WTO plus” elements in their RTAs / FTAs, building on what has already been achieved at the multilateral level. 

Some trade agreements contain a separate chapter on Investment, containing disciplines on investment liberalisation and protection.  Unlike the WTO Agreement on Trade-Related Investment Measures (TRIMs) which applies only to investment measures related to trade in goods, the scope of the Investment chapter in RTAs / FTAs is typically larger and covers investment measures related to trade in services as well. 

At the multilateral level, WTO Members have, at this point, yet to agree on a set of disciplines and obligations relating to investments. The Investment chapter of RTAs / FTAs is thus, in itself, a significant “WTO plus” element.      

2.1
Most Favoured Nation (MFN) Treatment

The MFN principle is a cornerstone of the WTO framework, whereby the best conditions that have been conceded to one party must automatically be extended to all other WTO Members.  Under the GATS, the MFN obligation is applicable to any measure that affects trade in services in any sector falling under the Agreement, whether or not specific commitments have been made.  The MFN principle applies across all sectors and to all Members.

In general, the MFN principle takes on a similar meaning under bilateral or regional trade agreements.  Under RTAs / FTAs, the MFN principle typically means that, in the absence of limitations specified in a Party’s Schedules: (i) the best conditions that have been conceded to one Party must automatically be extended to all other Parties; and (ii) the best conditions that have been conceded to a non-Party must also automatically be extended to the Parties of the agreement.  

In RTAs / FTAs, the MFN principle is typically a general obligation i.e. it applies to any measure that affects trade in services in any sector falling under the Agreement, whether or not specific commitments have been made.  This is similar to the MFN obligation under GATS.   
	Examples

	GATS

With respect to any measure covered by this Agreement, each Member shall accord immediately and unconditionally to services and service suppliers of any other Member treatment no less favourable than that it accords to like services and service suppliers of any other country.



	Trans-Pacific Strategic Economic Partnership
 

Each Party shall accord to services and service suppliers of another Party treatment no less favourable than that it accords, in like circumstances, to services and service suppliers of a non-Party.




For RTAs / FTAs that contain a separate Investment chapter, the MFN principle is similarly a fundamental principle in the Investment chapter and it applies to both investors as well as covered investments as defined under the scope of the chapter.  Parties are obliged to accord to investors and investments of the other Parties treatment no less favourable than that accorded to any other Party or to a non-Party.  

	Examples (Investment)

	Peru-Singapore FTA

1.
Each Party shall accord to investors of the other Party treatment no less favourable than that it accords, in like circumstances, to investors of any non­Party with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments in its territory.

2.
Each Party shall accord to investments of investors of the other Party treatment no less favourable than that it accords, in like circumstances, to investments in its territory of investors of any other Party or of any non­Party with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments.



	United States-Singapore FTA

3.
Each Party shall accord to investors of the other Party treatment no less favorable than that it accords, in like circumstances, to investors of any non-Party with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments in its territory.  Each Party shall accord to covered investments treatment no less favorable than that it accords, in like circumstances, to investments in its territory of investors of any non-Party with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments.  The treatment each Party shall accord under this paragraph is “most-favored-nation treatment.”

4.
Each Party shall accord to investors of the other Party and to their covered investments the better of national treatment or most-favored-nation treatment.



	Japan-Malaysia FTA

Each Country shall accord to investors of the other Country and to their investments treatment no less favourable than that it accords in like circumstances to investors of a third State and to their investments, with respect to investment activities.




In some RTAs / FTAs, Parties may, in their Schedules, include limitations on MFN reserving the right to treat service suppliers and investors of a non-Party more favourably under a previously concluded RTA / FTA.  This means that the MFN commitment will apply prospectively but not retrospectively.

	Example

	Australia-United States FTA

Australia reserves the right to adopt or maintain any measure that accords more favourable treatment to the service suppliers or investors of non-Parties under any bilateral or multilateral international agreement in force or signed prior to the date of entry into force of this Agreement.
The United States reserves the right to adopt or maintain any measure that accords differential treatment to countries under any bilateral or multilateral international agreement in force or signed prior to the date of entry into force of this Agreement.



2.2
National Treatment

Under the GATS framework, National Treatment implies the absence of all discriminatory measures that may modify the conditions of competition to the detriment of foreign services or service suppliers.  This obligation applies whether or not foreign services and service suppliers are treated in a formally identical way to their national counterparts.  However, it requires that they are granted equal opportunities to compete.  

The National Treatment principle in RTAs / FTAs has the same meaning as that under the GATS.  

	Examples

	GATS

1. In the sectors inscribed in its Schedule, and subject to any conditions and qualifications set out therein, each Member shall accord to services and service suppliers of any other Member, in respect of all measures affecting the supply of services, treatment no less favourable than that it accords to its own like services and service suppliers. 

2. A Member may meet the requirement of paragraph 1 by according to services and service suppliers of any other Member, either formally identical treatment or formally different treatment to that it accords to its own like services and service suppliers.

3. Formally identical or formally different treatment shall be considered to be less favourable if it modifies the conditions of competition in favour of services or service suppliers of the Member compared to like services or service suppliers of any other Member. 



	Trans-Pacific Strategic Economic Partnership

Each Party shall accord to services and service suppliers of another Party, treatment no less favourable than that it accords, in like circumstances, to its own services and service suppliers.




For RTAs / FTAs that contain a separate Investment chapter, National Treatment is also a cornerstone principle in the Investment chapter.  Similar to MFN, the National Treatment principle applies to both investors as well as covered investments.  Parties are required to accord to investors and investments of the other Parties treatment no less favourable than that accorded to its own investors and the investments of its own investors.  

	Examples (Investment)

	Peru-Singapore FTA

1.
Each Party shall accord to investors of the other Party treatment no less favourable than that it accords, in like circumstances, to its own investors with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments in its territory.

2.      Each Party shall accord to investments of investors of the other Party treatment no less favourable than that it accords, in like circumstances, to investments in its territory of its own investors with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments.



	United States-Singapore FTA

1.
Each Party shall accord to investors of the other Party treatment no less favorable than that it accords, in like circumstances, to its own investors with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments in its territory.
 Each Party shall accord to covered investments treatment no less favorable than that it accords, in like circumstances, to investments in its territory of its own investors with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments. The treatment each Party shall accord under this paragraph is “national treatment.”

2.
The treatment to be accorded by a Party under paragraph 1 means, with respect to a state, territory or possession, treatment no less favorable than the most favorable treatment accorded, in like circumstances, by that state, territory, or possession, to investors, and to investments of investors, of the Party of which it forms a part.

4. Each Party shall accord to investors of the other Party and to their covered investments the better of national treatment or most-favored-nation treatment.



	Pakistan-Malaysia FTA

Each Party shall within its country’s territory accord to investors of the other Party and to their investments, treatment no less favourable than that it accords in like circumstances to its own investors and to their investments with respect to the establishment, acquisition, expansion, management, operation, maintenance, use, possession, liquidation, sale, or other disposition of investments (hereinafter referred to in this Chapter as “investment activities”).




2.3
 Market Access 

The Market Access provisions of the GATS cover six types of restrictions that must not be maintained in the absence of limitations specified in Members’ Schedules.  These measures, except for (e) and (f), are not necessarily discriminatory i.e. they may affect national as well as foreign services or service suppliers.

The Market Access provisions contained in RTAs / FTAs generally incorporate the same measures as those contained in GATS. 

	Examples

	GATS

1. With respect to market access through the modes of supply identified in Article I, each Member shall accord services and service suppliers of any other Member treatment no less favourable than that provided for under the terms, limitations and conditions agreed and specified in its Schedule.8
8 If a Member undertakes a market-access commitment in relation to the supply of a service through the mode of supply referred to in subparagraph 2(a) of Article I and if the cross-border movement of capital is an essential part of the service itself, that Member is thereby committed to allow such movement of capital.  If a Member undertakes a market-access commitment in relation to the supply of a service through the mode of supply referred to in subparagraph 2(c) of Article I, it is thereby committed to allow related transfers of capital into its territory.

2. In sectors where market-access commitments are undertaken, the measures which a Member shall not maintain or adopt either on the basis of a regional subdivision or on the basis of its entire territory, unless otherwise specified in its Schedule, are defined as:

(a)
limitations on the number of service suppliers whether in the form of numerical quotas, monopolies, exclusive service suppliers or the requirements of an economic needs test;

(b)
limitations on the total value of service transactions or assets in the form of numerical quotas or the requirement of an economic needs test;

(c)
limitations on the total number of service operations or on the total quantity of service output expressed in terms of designated numerical units in the form of quotas or the requirement of an economic needs test;9
9 Subparagraph 2(c) does not cover measures of a Member which limit inputs for the supply of services.
(d)
limitations on the total number of natural persons that may be employed in a particular service sector or that a service supplier may employ and who are necessary for, and directly related to, the supply of a specific service in the form of numerical quotas or the requirement of an economic needs test;

(e)
measures which restrict or require specific types of legal entity or joint venture through which a service supplier may supply a service;  and

(f)
limitations on the participation of foreign capital in terms of maximum percentage limit on foreign shareholding or the total value of individual or aggregate foreign investment.



	Trans-Pacific Strategic Economic Partnership 

No Party shall, either on the basis of a regional subdivision or on the basis of its entire territory, adopt or maintain:

(a) limitations on the number of service suppliers whether in the form of numerical quotas, monopolies, exclusive service suppliers or the requirements of an economic needs test;

(b) limitations on the total value of service transactions or assets in the form of numerical quotas or the requirement of an economic needs test;

(c) limitations on the total number of service operations or on the total quantity of service output expressed in terms of designated numerical units in the form of quotas or the requirement of an economic needs test;4
4 This paragraph does not cover measures of a Party which limit inputs for the supply of services.

(d) limitations on the total number of natural persons that may be employed in a particular service sector or that a service supplier may employ and who are necessary for, and directly related to, the supply of a specific service in the form of numerical quotas or the requirement of an economic needs test; and
(e) measures which restrict or require specific types of legal entity or joint venture through which a service supplier may supply a service.



2.4 Local Presence
This principle on Local Presence goes beyond what is covered under the GATS framework to require that Parties to RTAs / FTAs to not maintain such limitations on establishment, or residency requirements, on service suppliers of the other Parties.

	Examples

	Trans-Pacific Strategic Economic Partnership

No Party may require a service supplier of another Party to establish or maintain a representative office or any form of enterprise, or to be resident, in its territory as a condition for the supply of a service.



	United States-Singapore FTA

A Party shall not require a service supplier of the other Party to establish or maintain a representative office or any form of enterprise, or to be resident, in its territory as a condition for the cross-border supply of a service.




2.5
Performance Requirements / Senior Management and Board of Directors

Performance Requirements and Senior Management and Board of Directors (SMBD) are two key principles contained within the Investment chapters of RTAs / FTAs.  These disciplines prohibit Parties from imposing conditions relating to performance, or limitations relating to the nationalities or residency requirements for SMBD.   

	Performance Requirements: Examples 

	Peru-Singapore FTA 

i. Neither Party may impose or enforce any of the following requirements, or enforce any commitment or undertaking, in connection with the establishment, acquisition, expansion, management, conduct, operation, or sale or other disposition of an investment of an investor of a Party or of a non-Party in its territory:

ii. to export a given level or percentage of goods or services;

iii. to achieve a given level or percentage of domestic content;

iv. to purchase, use or accord a preference to goods produced in its territory, or to purchase goods from persons in its territory;

v. to relate in any way the volume or value of imports to the volume or value of exports or to the amount of foreign exchange inflows associated with such investment;

vi. to restrict sales of goods or services in its territory that such investment produces or provides by relating such sales in any way to the volume or value of its exports or foreign exchange earnings;

vii. to transfer a particular technology, production process or other proprietary knowledge to a person in its territory; or

viii. to supply exclusively from the territory of the Party the goods that it produces or the services that it provides to a specific regional market or to the world market. 

1. Neither Party may condition the receipt or continued receipt of an advantage, in connection with the establishment, acquisition, expansion, management, conduct, operation, or sale or other disposition of an investment in its territory of an investor of a Party or of a non-Party, on compliance with any of the following requirements:

(a) to achieve a given level or percentage of domestic content;

(b) to purchase, use or accord a preference to goods produced in its territory or to purchase goods from persons in its territory;

(c) to relate in any way the volume or value of imports to the volume or value of exports or to the amount of foreign exchange inflows associated with such investment; or 

(d) to restrict sales of goods or services in its territory that such investment produces or provides by relating such sales in any way to the volume or value of its exports or foreign exchange earnings. 



	


	Senior Management and Board of Directors: Examples

	Korea-Singapore FTA

1. Neither Party may require that an enterprise of that Party that is an investment of an investor of the other Party appoint to senior management positions individuals of any particular nationality. 
2. A Party may require that a majority of the board of directors, or any committee thereof, of an enterprise of that Party that is an investment of an investor of the other Party, be of a particular nationality, or resident in the territory of the Party, provided that the requirement does not materially impair the ability of the investor to exercise control over its investment.



2.6 Domestic Regulation
The issue of Domestic Regulation has been extensively analysed in APEC TEL’s earlier work on the guide for “Implementing WTO GATS Article VI – Domestic Regulation as applicable to the Telecommunications Sector”.  

Generally, the Domestic Regulation discipline contained in RTAs / FTAs follows closely to that of the GATS framework, often with further refinements to ensure that regulatory regimes are developed in a non-discriminatory fashion to achieve specific, legitimate policy objectives and do not constitute unnecessary barriers to trade.  The Domestic Regulation discipline under RTAs / FTAs is typically a general obligation.    

	Examples

	Trans-Pacific Strategic Economic Partnership

1. Each Party shall ensure that all measures of general application affecting trade in services are administered in a reasonable, objective and impartial manner.

2. … …  Each Party shall ensure that any such measures that it adopts or maintains are:

(a) based on objective and transparent criteria, such as competence and the ability to supply the service;

(b) not more burdensome than necessary to ensure the quality of the service; and

(c) in the case of licensing procedures, not in themselves a restriction on the supply of the service.

4. Where a Party requires authorisation for the supply of a service, the competent authorities of that Party shall, within a reasonable period of time after the submission of an application considered complete under domestic laws and regulations, inform the applicant of the decision concerning the application. At the request of the applicant, the competent authorities of the Party shall provide, without undue delay, information concerning the status of the application ... …

5. If the results of the negotiations related to Article VI:4 of GATS (or the results of any similar negotiations undertaken in other multilateral forums in which the Parties participate) enter into effect, the Parties shall jointly review these results with a view to their incorporation in this Agreement. The Parties agree to coordinate on such negotiations as appropriate.



2.7 Transparency
Transparency is an important aspect of the Domestic Regulation disciplines.  This principle has similarly been analysed in APEC TEL’s guide for “Implementing WTO GATS Article VI – Domestic Regulation as applicable to the Telecommunications Sector”.  

The Transparency principle can be placed in several different sections of the RTA / FTA.  In some agreements, there is even a standalone chapter on Transparency.  Further to the standalone chapter, there could also be separate articles on Transparency incorporated within the Services, Investment or Telecommunications chapters of the agreement.    

	Examples

	Singapore-Australia FTA (Trade in Services)

1. Each Party shall publish promptly and, except in emergency situations, at the latest by the time of their entry into force, all relevant measures of general application which pertain to or affect the operation of this Chapter. International agreements pertaining to or affecting trade in services to which a Party is a signatory shall also be published.

2. Where publication as referred to in Article 9.1 is not practicable, such information shall be made otherwise publicly available.

3. Each Party shall respond promptly to all requests by the other Party for specific information on any of its measures of general application or international agreements within the meaning of Article 9.1. Each Party shall also establish one or more enquiry points to provide specific information to the other Party, upon request, on all such matters.



	United States-Singapore FTA (Cross-Border Trade in Services)

In addition to the obligations in Chapter 19 (Transparency): 

(a) Each Party shall maintain or establish appropriate mechanisms for responding to inquiries from interested persons regarding regulations relating to the subject matter of this Chapter and their requirements. 
(b) If a Party does not provide advance notice and comment pursuant to Article 19.3, it shall, to the extent possible, provide by publicly available means the reasons therefor. 
(c) At the time it adopts final regulations relating to the subject matter of this Chapter, each Party shall, to the extent possible, including upon request, address by publicly available means substantive comments received from interested persons with respect to the proposed regulations. 
(d) To the extent possible, each Party shall allow reasonable time between publication of final regulations and their effective date.


	ASEAN-Australia-New Zealand FTA (Trade in Services)

Contact Points

6. Each Party shall designate a contact point to facilitate communications among the Parties on any matter covered by this Chapter. Upon the request of another Party, the contact point shall:

(a) identify the office or official responsible for the relevant matter; and 

(b) assist as necessary in facilitating communications with the requesting Party with respect to that matter.

7. Each Party shall respond promptly to all requests by any other Party for specific information on:

(a) any measures referred to in Paragraph 2(a) or international agreements referred to in Paragraph 2(b); and

(b) any new, or any changes to existing, laws, regulations or administrative guidelines which significantly affect trade in services covered by the Party’s specific commitments under this Chapter, whether or not the other Party has been previously notified of the new or changed law, regulation or administrative guideline.



This Chapter seeks to outline the key principles incorporated in the Services and Investment chapters of RTAs / FTAs.  The principles which are specific to the telecommunications sector will be addressed in Chapter 4.  

CHAPTER 3

SCHEDULING OF COMMITMENTS

There are generally two approaches for scheduling commitments under RTAs / FTAs: (i) the positive list approach; and (ii) the negative list approach.

3.1
Positive List Approach

Commitments under the WTO GATS framework are scheduled on a positive list basis.  Members list their commitments on Market Access and National Treatment for the respective sectors in the format of a table and there is a separate column for “Additional Commitments” where Reference Paper commitments in the telecommunications sector are typically inscribed. 

The positive list approach is based on the four modes of supply as defined in GATS:

	Mode 1
	Cross-border supply

“from the territory of one Member into the territory of any other Member”

 

	Mode 2
	Consumption abroad

“in the territory of one Member to the service consumer of any other Member”



	Mode 3
	Commercial presence

“by the service supplier of one Member, through commercial presence in the territory of any other Member”



	Mode 4
	Presence of natural persons

“by a service supplier of one Member, through presence of natural persons of a Member in the territory of any other Member”




Under the positive list approach, “none” refers to the absence of limitations, while “unbound” means that the Party retains full discretion in imposing discriminatory measures on foreign service suppliers. 

Example
Extract from the Japan-Singapore Economic Partnership Agreement
	Mode of Supply:
1)
Cross-border supply
2)
Consumption abroad


3)
Commercial presence
4)
Presence of natural persons

	Sector or Sub-sector
	Limitations on Market Access
	Limitations on National Treatment
	Additional Commitments

	2.
COMMUNICATION 


SERVICES
	
	
	

	C.
Telecommunications Services
	
	
	

	Value-added services supplied by Type II Telecommunications Business including:

h)
Electronic mail services;  

      (7523)

i)
Voice mail services; (7521)

j)
On-line information and data base retrieval services; (7523)

k)
Electronic data interchange (EDI) services; (7523)

l)
Enhanced facsimile  

       services; (7529)

m)  Code and protocol 

       conversion services; and  

       (7523)

n)   On-line information and/or 

      data processing services.   

      (843)
	1) None 

2) None 

3) None

4) Unbound except as indicated in HORIZONTAL COMMITMENTS
	1) None

2) None

3) None except as indicated in HORIZONTAL COMMITMENTS

4) Unbound except as indicated in HORIZONTAL COMMITMENTS
	


Trade agreements that are based on the positive list approach include those between:

· Japan and Singapore;
· Singapore and New Zealand;
· Australia and Thailand;
· Japan and Thailand;
· Japan and Malaysia; and
· Japan and the Philippines.
3.2
Negative List Approach
Rather than the positive list approach, parties may choose to adopt the negative list approach for their trade agreements.  Under the negative list approach, sectoral coverage is assumed to be comprehensive unless specific limitations (called reservations) are taken.  As a result, the negative list approach is commonly considered to be the more liberal approach. 

In general, there are two types of reservations under the negative list approach: 

· Annex I reservations, also referred to as “standstill reservations”, allows Parties the flexibility to preserve existing measures that do not conform to the disciplines of MFN, Market Access, National Treatment, Local Presence, Performance Requirements and SMDB.  After the RTA / FTA has entered into force, Parties may no longer tighten these measures.  However, they would retain the flexibility to eliminate or loosen these measures.
· Annex II reservations may be taken to preserve full discretion and flexibility to implement future trade restrictive measures.
The following are some examples of RTAs / FTAs based on the negative list approach
:
· Trans-Pacific Strategic Economic Partnership comprising Brunei Darussalam, Chile, New Zealand and Singapore; 
· Japan and Mexico;
· Chile and the Republic of Korea;
· Chile and Mexico; 
· Singapore and Australia;
· Singapore and the Republic of Korea;
· United States and Vietnam;
· United States and Chile;
· United States and Australia; and
· United States and the Republic of Korea.
Example – Annex I Reservation

Extract from the Korea-Singapore FTA

	Sector
	Telecommunications Services

	Sub-Sector
	Telecommunication Services

	Industry Classification
	- 

	Type of Reservation


	Market Access 

National Treatment 

Local Presence



	Source of Measure


	Info-communications Development Authority of Singapore Act, Cap. 137A

Telecommunications Act, Cap. 323

	Description of Reservation


	Cross-Border Services

A facilities-based operator (FBO) must be a company incorporated under the Singapore Companies Act, Chapter 50 (1994)1.

A services-based operator (SBO) must be a company incorporated or a foreign company registered under the Singapore Companies Act, Chapter 50 (1994).

The number of licences granted will be limited only by resource constraints, such as the availability of radio frequency spectrum. In view of spectrum constraints, parties interested in deploying networks based on wireless technology may be licensed to use radio frequency spectrum via a tender or auction process.
1 A facilities-based operator deploying only fixed wireless infrastructure for public broadband multimedia services through the use of nationwide wireless LAN, LMDS, infra-red and laser technologies may be a foreign company registered under the Singapore Companies Act, Chapter 50 (1994).


Example – Annex II Reservation

Extract from the Peru-Singapore FTA

	Sector
	Telecommunications

	Obligations Concerned
	Most­Favoured­Nation Treatment (Article 11.4) 

Local Presence (Article 11.6)

	Description
	Cross­Border Trade in Services

Peru reserves the right to adopt or maintain any measure in relation to the granting of a concession for the installation, operation, and exploitation of public telecommunication services.


“Ratcheting” is a concept sometimes incorporated by Parties to trade agreements where Services commitments are based the negative list approach.  It is essentially a progressive mechanism that locks in future liberalization of reserved measures.

	Examples

	Japan-Chile Economic Partnership Agreement (Cross-Border Trade in Services)

Non-Conforming Measures

1. Articles 107 (National Treatment), 108 (Most-Favored-Nation Treatment) and 109 (Local Presence) shall not apply to:

(a) any existing non-conforming measure that is maintained by:
(i) with respect to Chile:
(A) the national government, as set out in its Schedule in Annex 6; or

(B) a local government; and

(ii) with respect to Japan:

(A) the central government or a prefecture, as set out in its Schedule in Annex 6; or

(B) a local government other than prefectures;

(b) the continuation or prompt renewal of any nonconforming measure referred to in subparagraph (a); or

(c) an amendment or a modification to any nonconforming measure referred to in subparagraph (a), to the extent that the amendment or modification does not decrease the conformity of the measure, as it existed immediately before the amendment or modification, with Articles 107, 108 and 109.



The Trans-Pacific Strategic Economic Partnership, which originally came into effect in 2006, currently comprises Brunei Darussalam, Chile, New Zealand and Singapore.  The United States, Australia, Peru and Vietnam have also indicated their interest in being Parties to this agreement and negotiations between these eight APEC Economies are ongoing.  Services commitments under the Trans-Pacific Strategic Economic Partnership agreement are drafted based on the negative list approach. 

CHAPTER 4

TELECOMMUNICATIONS REGULATORY PRINCIPLES

The Telecommunications Chapter in a trade agreement typically draws from the trade rules that are applicable to telecommunication services at the WTO, which includes the GATS, the GATS Annex on Telecommunications, and the Reference Paper on Basic Telecommunications.  Given that Parties usually aim to incorporate “WTO plus” elements in their RTAs / FTAs, the principles in these documents are typically used as the starting point for telecommunications commitments in RTAs / FTAs. 

This chapter highlights some of the elements which may be included in the Telecommunications Chapter of a RTA / FTA.

4.1
Access to and Use of Public Telecommunications Networks and Services

Access to telecommunications services is essential for enterprises of all sectors, including both the goods and services sectors.  A fundamental building block of trade is thus to ensure that foreign suppliers have the right to access and use public telecommunications networks and services, regardless of the state of market liberalisation in the economy.  This provision is included in the GATS Annex on Telecommunications, and allows all foreign service suppliers, beyond telecommunication suppliers, to have access to public telecommunication networks and services.  These may include banking or data service providers who require such access in order to fully operate in their respective markets.  Some RTAs / FTAs have extended this obligation to ensure access to and use of public telecommunications networks and services to cover all service suppliers and all enterprises of the other Party.
	Examples

	United States-Singapore FTA

1. Each Party shall ensure that enterprises of the other Party have access to and use of any public telecommunications transport network and service, including leased circuits, offered in its territory or across its borders on reasonable, non-discriminatory (including with respect to timeliness), and transparent terms and conditions, including as set out in paragraphs 2 through 4.

2. Each Party shall ensure that such enterprises are permitted to:

a. purchase or lease, and attach terminal or other equipment that interfaces with the public telecommunications network;

b. provide services to individual or multiple end-users over any leased or owned circuit(s);

c. connect leased or owned circuits with public telecommunications transport networks and services in the territory, or across the borders, of that Party, or with circuits leased or owned by another enterprise;

d. perform switching, signaling, processing, and conversion functions; and

e. use operating protocols of their choice.

3. Each Party shall ensure that enterprises of the other Party may use public telecommunications transport networks and services for the movement of information in its territory or across its borders and for access to information contained in data bases or otherwise stored in machine-readable form in the territory of either Party.

4. Notwithstanding paragraph 3, a Party may take such measures as are necessary to

a. ensure the security and confidentiality of messages; or

b. protect the privacy of customer proprietary network information; 

subject to the requirement that such measures are not applied in a manner that would constitute a means of arbitrary or unjustifiable discrimination or a disguised restriction on trade in services.




4.2
Interconnection

Interconnection between suppliers providing public telecommunications transport networks or services is necessary to allow the users of one supplier to communicate with users of another supplier and to access services provided by the other supplier.  In an industry with high network effects, strong interconnection provisions are essential to lower the barriers to entry for new suppliers wishing to enter the market, especially where there are existing suppliers with large networks and established customer bases in place.

	Examples

	United States-Singapore FTA

1. Each Party shall ensure that suppliers of public telecommunications services in its territory provide, directly or indirectly, interconnection with the facilities and equipment of suppliers of public telecommunications services of the other Party.

2. In carrying out paragraph 1, each Party shall ensure that suppliers of public telecommunications services in its territory take reasonable steps to protect the confidentiality of proprietary information of, or relating to, suppliers and end-users of public telecommunications services and only use such information for the purpose of providing public telecommunications services.




4.3
Conduct of Major Suppliers

In a regime with a major supplier(s) of telecommunications networks and services, specific provisions should also be considered in relation to the conduct of major suppliers.  Major suppliers may possess a significant amount of market power and, if left unchecked, have the ability to engage in anti-competitive or discriminatory practices to favour themselves and disadvantage competitors in order to further entrench their dominant positions.  This impedes competitive entry into the market and is not beneficial for consumers in the long term.  The relevant provisions in RTAs / FTAs governing the conduct of major suppliers are described in greater detail below.  Some of these examples were developed from the provisions contained in the WTO Reference Paper.

4.3.1
Non-Discrimination and Competitive Safeguards

Ex ante and / or ex post regulation governing the use of the major suppliers’ position in the market to unfairly favour itself and discriminate against other suppliers (i.e. its competitors) should be imposed.  These regulatory measures include prohibiting anti-competitive actions like anti-competitive cross-subsidisation. 

	Examples

	United States-Singapore FTA

Treatment by Major Suppliers

1. Each Party shall ensure that any major supplier in its territory accords suppliers of public telecommunications services of the other Party treatment no less favorable than such major supplier accords to itself, its subsidiaries, its affiliates, or any non-affiliated service supplier regarding:

a. the availability, provisioning, rates, or quality of like public telecommunications services; and

b. the availability of technical interfaces necessary for interconnection.

A Party shall assess such treatment on the basis of whether such suppliers of public telecommunications services, subsidiaries, affiliates, and non-affiliated service suppliers are in like circumstances.

Competitive Safeguards

2. (a) Each Party shall maintain appropriate measures for the purpose of preventing suppliers of public telecommunications services who, alone or together, are a major supplier in its territory from engaging in or continuing anti-competitive practices.

(b)  For purposes of subparagraph (a), anti-competitive practices include:

i. engaging in anti-competitive cross-subsidization;

ii. using information obtained from competitors with anti-competitive results; and

iii. not making available, on a timely basis, to suppliers of public telecommunications services, technical information about essential facilities and commercially relevant information that is necessary for them to provide public telecommunications services.




4.3.2
Access to Bottleneck Elements and Critical Infrastructure

When entering a foreign market, suppliers of telecommunication services may be faced with very high barriers to entry, especially in relation to certain facilities and infrastructure that are too costly and difficult to replicate, or practically infeasible to replicate.  These include traditional ‘last mile’ bottleneck elements like the local loop.  As these bottleneck elements and critical infrastructure are typically controlled by major suppliers in the market, it is important that commitments be structured around access to and / or the sharing of such infrastructure in order to lower the barriers to entry for other suppliers seeking to enter the market. 

	Examples

	United States-Singapore FTA

Unbundling of Network Elements

3. (a) Recognizing that both Parties currently provide for access to unbundled network elements, each Party shall provide its telecommunications regulatory body the authority to require that major suppliers in its territory provide suppliers  of public telecommunications services of the other Party access to network elements on an unbundled basis at terms, conditions, and cost-oriented rates, that are reasonable, non-discriminatory (including with respect to timeliness), and transparent for the supply of public telecommunications services.

(b) Which network elements will be required to be made available in the territory of a Party, and which suppliers may obtain such elements, shall be determined in accordance with national law and regulation.

(c) In determining the network elements to be made available, a Party’s telecommunications regulatory body shall consider, at a minimum, in accordance with national law and regulation:

(i) whether access to such network elements as are proprietary in nature are necessary; and whether the failure to provide access to such network elements would impair the ability of suppliers of public telecommunications services of the other Party to provide the services it seeks to offer; or

(ii) whether the network elements can be replicated or obtained from other sources at reasonable rates, such that the unavailability of these network elements from the major supplier will not impair the ability of other suppliers of public telecommunications services to provide a competing service; or

(iii) whether the network elements are technically or operationally required for the provision of a competing service; or

(iv) other factors as established in national law; as that body construes these factors.

Co-Location

4. (a) Each Party shall ensure that major suppliers in its territory provide to suppliers of public telecommunications services of the other Party physical co-location, at premises owned or controlled by the major supplier, of equipment necessary for interconnection or access to unbundled network elements on terms and conditions, and at cost-oriented rates, that are reasonable, non-discriminatory (including with respect to timeliness), and transparent.

(b) Where physical co-location is not practical for technical reasons or because of space limitations, each Party shall ensure that major suppliers in its territory provide or facilitate virtual co-location on terms and conditions, and at cost-oriented rates, that are reasonable, non-discriminatory (including with respect to timeliness), and transparent.

(c) Each Party may determine, in accordance with national law and regulation, which premises in its territory shall be subject to subparagraphs (a) and (b).

	Agreement on Free Trade and Economic Partnership between Japan and the Swiss Confederation
Interconnection

3. Each Party shall ensure that a major supplier is required to allow other service suppliers who interconnect with that major supplier:

(a)   to locate their equipment which is necessary for interconnection in the major supplier’s buildings; or

(b)   to install their cables and lines which are necessary for interconnection in the major supplier’s buildings, conduits or cable tunnels;

where physically feasible and where no practical or viable alternatives exist, in order to interconnect smoothly with the essential facilities of the major supplier.



	Singapore-Australia Free Trade Agreement

6.    Rights of Way
(a)    Each Party shall ensure that major suppliers in its territory provide access to poles, ducts, conduits, or any other structures deemed necessary by the Party, which are owned or controlled by such major suppliers to facilities-based suppliers of the other Party:

(i)    in a timely fashion; and

(ii)   on terms, conditions, and cost-oriented rates that are reasonable, transparent, and non-discriminatory.

(b)   Each Party may determine in accordance with its domestic laws and regulations the poles, ducts, conduits or other structures to which it requires major suppliers in its territory to provide access under Article 9.6(a) on the basis of the state of competition in the relevant market.



	ASEAN-Australia-New Zealand FTA

Co-Location

1. …each Party shall ensure that major suppliers in its territory:

(a) provide to suppliers of public telecommunications transport networks or services of other Parties that are facilities-based suppliers in the territory of that Party, physical co-location of equipment necessary for interconnection; and

(b) in situations where physical co-location referred to in Subparagraph (a) is not practical for technical reasons or because of space limitations, co-operate with suppliers of public telecommunications transport networks or services of other Parties that are facilities-based suppliers in the territory of that Party, to find and implement a practical and commercially viable alternative solution.3
3 Such solutions may include:

(a) permitting facilities-based suppliers to locate equipment in a nearby building and to connect such equipment to the major supplier’s network;

(b) conditioning additional equipment space or virtual co-location;

(c) optimising the use of existing space

(d) finding adjacent space.

2. Each Party shall ensure that major suppliers in its territory provide the physical co-location or practical and commercially viable alternative solution referred to in Paragraph 1 in a timely fashion and on terms and conditions (including technical standards and specifications), and at rates, that are reasonable (having regard to economic feasibility), non-discriminatory and transparent.

3. Each Party may determine, in accordance with its domestic laws and regulations, the locations at which it requires major suppliers in its territory to provide the physical co-location or the practical and commercially viable alternative solutions referred to in Paragraph 1.




4.3.3
Interconnection with Major Suppliers

In addition to the general interconnection provisions governing suppliers of telecommunication services as described in section 4.2, interconnection with major suppliers warrants specific and more detailed commitments.  Interconnection is a highly complex and technical activity, giving rise to many possible areas of disagreements between two suppliers negotiating interconnection.  Where a major supplier is involved, negotiating positions and bargaining power is sometimes asymmetric, reflecting the asymmetries of market power.  Detailed interconnection commitments, such as the requirement for major suppliers to publish standard reference interconnection offers or to increase the transparency of existing interconnection agreements concluded, would be useful to facilitate the interconnection with major suppliers.  Such commitments usually build on Section 2 of the WTO Reference Paper.
	Examples

	United States-Singapore FTA

Interconnection

8. (a)    General Terms and Conditions

Each Party shall ensure that any major supplier in its territory provides interconnection for the facilities and equipment of suppliers of public telecommunications services of the other Party:

i. at any technically feasible point in the major supplier’s network;

ii. under non-discriminatory terms, conditions (including technical standards and specifications), and rates;

iii. of a quality no less favorable than that provided by such major supplier for its own like services or for like services of non-affiliated suppliers of public telecommunications services or for its subsidiaries or other affiliates;

iv. in a timely fashion, on terms, conditions, (including technical standards and specifications), and cost-oriented rates, that are transparent, reasonable, having regard to economic feasibility, and sufficiently unbundled so that the supplier need not pay for network components or facilities that it does not require for the service to be provided; and

v. upon request, at points in addition to the network termination points offered to the majority of suppliers of public telecommunications services, subject to charges that reflect the cost of construction of necessary additional facilities.

(b)    Options for Interconnecting with Major Suppliers

Each Party shall ensure that suppliers of public telecommunications services of the other Party may interconnect their facilities and equipment with those of major suppliers in its territory pursuant to at least one of the following options:

(i) a reference interconnection offer or another standard interconnection offer containing the rates, terms, and conditions that the major supplier offers generally to suppliers of public telecommunications services; or

(ii) the terms and conditions of an existing interconnection agreement or through negotiation of a new interconnection agreement.

(c)    Public Availability of Interconnection Offers

Each Party shall require each major supplier in its territory to make publicly available either a reference interconnection offer or another standard interconnection offer containing the rates, terms, and conditions that the major supplier offers generally to suppliers of public telecommunications services.

(d)    Public Availability of the Procedures for Interconnection Negotiations

Each Party shall make publicly available the applicable procedures for interconnection negotiations with major suppliers in its territory.

(e)    Public Availability of Interconnection Agreements Concluded with Major Suppliers

(i)     Each Party shall require major suppliers in its territory to file all interconnection agreements to which they are party with its telecommunications regulatory body.

(ii) Each Party shall make available for inspection to suppliers of public telecommunications services which are seeking interconnection, interconnection agreements in force between a major supplier in its territory and any other supplier of public telecommunications services in such territory, including interconnection agreements concluded between a major supplier and its affiliates and subsidiaries.

(f)     Resolution of Interconnection Disputes

        Each Party shall ensure that suppliers of public telecommunications services of the other Party, that have requested interconnection with a major supplier in the Party’s territory have recourse to a telecommunications regulatory body to resolve disputes regarding the terms, conditions, and rates for interconnection within a reasonable and publicly available period of time.




4.3.4
Resale

Resale provides a relatively easy way for smaller operators, who do not have their own telecommunications facilities, to enter a telecommunication market. Thus, the liberalisation of resale regulations would result in further competition within the sector. The effective supply of resale services requires that regulatory measures, which ensure non-discriminatory conditions in the market, be put in place. 
	Examples

	Korea-Singapore Free Trade Agreement

Resale

(a) Each Party shall ensure that major suppliers in its territory do not impose unreasonable or discriminatory conditions, limitations or rates on the resale of public telecommunications transport network or services that the major supplier provides at retail to end-users.

(b) Each Party may determine, in accordance with its domestic laws and regulations, the type and scope of resale in its territory.




4.3.5
Leased Circuit Service

Leased circuit services are supplied by telecommunication carriers for business subscribers to have exclusive access to certain networks.  Economies may, in RTAs / FTAs, undertake commitments to ensure the supply of leased circuit services on reasonable and non-discriminatory terms and conditions, and at cost-oriented rates, that are not unduly unfavourable or disadvantageous.
	Examples

	ASEAN-Australia-New Zealand FTA
Leased Circuits Services

… each Party shall, unless it is not technically feasible, ensure that major suppliers in its territory make leased circuits services (that are public telecommunications transport services) available to suppliers of public telecommunications transport networks or services of other Parties in a timely fashion and on terms and conditions (including technical standards and specifications), and at rates, that are reasonable (having regard to economic feasibility), non-discriminatory and transparent.


	United States-Australia FTA

Provisioning and Pricing of Leased Circuit Services

1.   Each Party shall ensure that major suppliers in its territory provide suppliers of public telecommunications services of the other Party leased circuit services that are public telecommunications services on terms and conditions, and at rates, that are reasonable, non-discriminatory (including with respect to timeliness), and transparent.

2.   In carrying out paragraph 1, each Party shall provide its telecommunications regulatory body the authority to require major suppliers in its territory to offer such leased circuit services that are public telecommunications services to public telecommunications services suppliers of the other Party at capacity-based, cost-oriented prices.



	Korea-Singapore Free Trade Agreement

Provisioning and Pricing of Leased Circuits Services11-2

11-2 The obligation under this article is not an obligation to provide leased circuits as an unbundled network element.

9. Each Party shall ensure that major suppliers of leased circuits services in its territory provide service suppliers of the other Party leased circuits services that are public telecommunications transport network or services, on terms and conditions, and at rates that are reasonable, non-discriminatory, timely, and transparent.




4.4
Submarine Cable Landing Stations 

Submarine cable landing stations are the first point of interface between an economy’s domestic connections and its international connectivity, and can be a point of contention in situations where foreign suppliers are seeking to provide end-to-end connectivity internationally.  Submarine cable landing stations are also typically limited in supply, given the scarcity of land and sea channels for cable landings.  It is therefore important to have certainty that suppliers can have access to international capacity through submarine cable landing stations on a non-discriminatory basis. 

	Examples

	United States-Australia FTA

Each Party shall ensure reasonable and non-discriminatory treatment for access to submarine cable systems (including landing facilities) in its territory, where a supplier is authorized to operate a submarine cable system as a public telecommunications service.




4.5
Universal Service 

Universal service requirements generally depend on the state of the domestic telecommunications market and the needs of the economy.  In general, given that universal service requires the provision of basic telecommunications services to some areas that may be uneconomic to serve, such requirements should be measured, non-discriminatory, and not unduly burdensome, as prescribed in the Reference Paper.

	Examples

	United States-Singapore FTA

Each Party shall administer any universal service obligation that it maintains in a transparent, non-discriminatory, and competitively neutral manner and shall ensure that its universal service obligation is not more burdensome than necessary for the kind of universal service that it has defined.




4.6
Independent Regulator 

It is desirable for the regulatory agency to be separate from and independent of any supplier of telecommunications networks or services, in order to maintain its impartiality in rulemaking and act on an arms-length basis vis-à-vis any supplier of telecommunications services.
	Examples

	ASEAN-Australia-New Zealand FTA
1. Each Party shall establish or maintain, as part of its domestic legal framework, a telecommunications regulatory body.
2. Each Party shall ensure that every telecommunications regulatory body that it establishes or maintains is separate from, and not accountable to, any supplier of public telecommunications transport networks or services.
3. Each Party shall ensure that the functions and responsibilities of the telecommunications regulatory body or bodies, which shall include enforcement of the commitments set out in Article 6 (Interconnection), and all of its decision-making powers, shall be set out in the Party’s domestic laws or regulations.
4. Each Party shall ensure that the decisions of, and the procedures used by, its telecommunications regulatory body or bodies are impartial with respect to all interested persons.
… … 


	Korea-United States FTA
Article 14.14: Independent Regulatory Bodies

Each Party shall ensure that its telecommunications regulatory body is separate from, and not accountable to, any supplier of public telecommunications services.  With a view to ensuring the independence and impartiality of telecommunications regulatory bodies, each Party shall ensure that its telecommunications regulatory body does not own equity11 or maintain an operating or management role in any such supplier.  Each Party shall ensure that its regulatory decisions and procedures, including decisions and procedures relating to licensing, interconnection with public telecommunications networks and services, tariffs, and assignment or allocation of spectrum for non-government public telecommunication services, are impartial with respect to all market participants. 
11 For greater certainty, Article 14.14 shall not be construed to prohibit a government entity of a Party other than the telecommunications regulatory body from owning equity in a supplier of public telecommunications services. 



	United States-Singapore FTA

1. Each Party shall ensure that its telecommunications regulatory body is separate from, and not accountable to, any supplier of public telecommunications services. To this end, each Party shall ensure that its telecommunications regulatory body does not hold any financial interest or maintain an operating role in such a supplier.

2. Each Party shall ensure that the decisions of, and procedures used by its telecommunications regulatory body are impartial with respect to all interested persons. To this end, each Party shall ensure that any financial interest that it holds in a supplier of public telecommunications services does not influence the decisions of and procedures of its telecommunications regulatory body.

3. Where a Party has an ownership interest in a supplier of public telecommunications services, it shall notify the other Party of any intention to eliminate such interest as soon as feasible.




4.7
Transparency 

In a market with multiple suppliers, it is important for the regulator’s processes and decisions to be as transparent as possible to reduce the information asymmetries between suppliers, and also to reduce compliance costs and maintain a pro-business regulatory regime.  Specific processes that should be made transparent include those governing licensing as well as the allocation of scarce resources such as radio frequency spectrum or telephone numbers.  To increase regulatory certainty especially for new market trends and developments, best practices include conducting public consultations for rulemaking, as well as articulating clearly the reasons for specific regulatory decisions.

As highlighted in Chapter 2 of this Guide, the Transparency principle can be placed in several different sections of the RTA / FTA, depending on the context of application.  The examples that follow are specific to the telecommunications sector and are thus typically incorporated as part of the Telecommunications Chapter of RTAs / FTAs.

	Examples

	United States-Singapore FTA

Licensing

1. When a Party requires a supplier of public telecommunications services to have a license, the Party shall make publicly available:

a. all the licensing criteria and procedures it applies;

b. the period of time normally required to reach a decision concerning an application for a license; and

c. the terms and conditions of all licenses it has issued.

2. Each Party shall ensure that an applicant receives, upon request, the reasons for the denial of a license.

Allocation and Use of Scarce Resources

1. Each Party shall administer its procedures for the allocation and use of scarce resources, including frequencies, numbers, and rights of way, in an objective, timely, transparent, and non-discriminatory fashion.

2. Each Party shall make publicly available the current state of allocated frequency bands but shall not be required to provide detailed identification of frequencies assigned or allocated by each government for specific government uses.

Transparency
Further to Chapter 19 (Transparency), each Party shall ensure that:

1. rulemakings, including the basis for such rulemakings, of its telecommunications regulatory body and end-user tariffs filed with its telecommunications regulatory body are promptly published or otherwise made available to all interested persons;

2. interested persons are provided with adequate advance public notice of and the opportunity to comment on any rulemaking proposed by the telecommunications regulatory body;

3. its measures relating to public telecommunications services are made publicly available, including:

a. tariffs and other terms and conditions of service;

b. specifications of technical interfaces;

c. conditions applying to attachment of terminal or other equipment to the public telecommunications transport network; and

d. notification, permit, registration, or licensing requirements, if any; and

4. information on bodies responsible for preparing, amending, and adopting standards-related measures is made publicly available.




4.8
Enforcement 

A strong enforcement regime provides the teeth to a regulatory regime.  The enforcement regime should be strong enough to deter non-compliance, through a range of penalty options, including financial penalties, injunctive relief and suspension or revocation of licences.  At the same time, it should be measured and commensurate with the offences stated.
	Examples

	United States-Singapore FTA
Each Party shall ensure that its telecommunications regulatory body maintains appropriate procedures and authority to enforce domestic measures relating to the obligations under Articles 9.2 through 9.5. Such procedures and authority shall include the ability to impose effective sanctions, which may include financial penalties, injunctive relief (on an interim or final basis), or modification, suspension, and revocation of licenses.




4.9
Dispute Resolution and Recourse 

A comprehensive dispute resolution regime, with clear, well defined and timely processes, is necessary given the complexity and intricacies of negotiations surrounding many of the issues discussed, such as interconnection agreements.  An effective dispute resolution regime can facilitate commercial agreements and the effective implementation of regulatory decisions, so as to allow market activities to function smoothly.  As a best practice, it is also useful to provide avenues of recourse to regulatory decisions for aggrieved suppliers, in order to provide a third party review of the decision in question.  

Note: Dispute resolution and recourse provisions may differ significantly across RTAs / FTAs, due to differences in administrative and judiciary proceedings across economies. 

	Examples

	United States-Singapore FTA
Recourse to Telecommunications Regulatory Bodies

1. Each Party shall ensure that enterprises of the other Party have recourse (within a reasonable period of time) to a telecommunications regulatory body or other relevant body to resolve disputes arising under domestic measures addressing a matter set out in Articles 9.2 through 9.5.

Reconsideration

2. Each Party shall ensure that any enterprise aggrieved or whose interests are adversely affected by a determination or decision of the telecommunications regulatory body may petition that body for reconsideration of that determination or decision. Neither Party may permit such a petition to constitute grounds for non-compliance with such determination or decision of the telecommunications regulatory body unless an appropriate authority stays such determination or decision.

Judicial Review

3. Each Party shall ensure that any enterprise aggrieved by a determination or decision of the telecommunications regulatory body may obtain judicial review of such determination or decision by an impartial and independent judicial authority.




4.10
Technology Neutrality
With the rapid evolution of technology within the telecommunications industry, it is important that, as far as possible, suppliers of telecommunications be allowed to select the technology via which they wish to supply their services, depending on their assessment of market trends and demand.  A technology neutral approach to regulation will also provide suppliers with more flexibility to select, adapt and change their choice of technologies, based on the merits of their individual business cases. 

	Examples

	United States-Singapore FTA
Flexibility in the Choice of Technologies

A Party shall endeavor not to prevent suppliers of public telecommunications services from having the flexibility to choose the technologies that they use to supply their services, including commercial mobile services, subject to the ability of each Party to take measures to ensure that end-users of different networks are able to communicate with each other.




4.11
Other Provisions

Parties to an RTA / FTA may undertake additional commitments based on specific areas of common interest.  For example, provisions on number portability have been introduced in several RTAs / FTAs, as number portability is useful both in increasing convenience for users as well as promoting competition between carriers.  Other areas that Parties could choose to undertake commitments in include dialing parity and anti-spam. 
	Examples

	Agreement on Free Trade and Economic Partnership between Japan and the Swiss Confederation
Number Portability

Each Party shall, in accordance with its laws and regulations, ensure that suppliers of public telecommunications transport networks or services in its Area provide number portability for the services designated by that Party, to the extent technically feasible, on a timely basis and on reasonable terms and conditions.



	Korea-United States FTA

Dialing Parity and Access to Telephone Numbers

3.    Each Party shall ensure that:

(a)  suppliers of public telecommunications services in its territory provide dialing parity within the same category of service to suppliers of public telecommunications services of the other Party; and

(b) suppliers of public telecommunications services of the other Party in the Party’s territory are afforded non-discriminatory access to telephone numbers.



	Agreement on Free Trade and Economic Partnership between Japan and the Swiss Confederation
Consumer and Data Protection

1. Recognising the need to create an environment of trust and confidence in the use of telecommunications services, each Party shall, in accordance with its laws and regulations:

(a)        ensure that suppliers of telecommunications services in its Area take appropriate measures to protect personal data, including individual records and accounts; and

(b)        take appropriate and necessary measures to fight against unsolicited electronic messages, including electronic mails, sent for advertising purposes to a large number of recipients and without their consent.




� The Parties to the TPP agreement are: Brunei Darussalam, Chile, New Zealand and Singapore.


� This listing is not intended to be exhaustive. 





Page 2 of 34

