
	CHAPTER 10: DEREGULATION/ REGULATORY REVIEW

	Objective

APEC economies will facilitate free and open trade and investment in the Asia-Pacific Region by, inter alia:

a. enhancing the transparency of regulatory regimes (including through the use of new technologies); 

b. eliminating domestic regulations that may distort or restrict trade, investment or competition and are not necessary to achieve a legitimate objective; and
c. speeding up reforms which encourage efficient and well functioning product, labour and capital markets and supportive of institutional framework. 



	Guidelines

Each APEC economy will:

a. explore economy wide processes for the transparent  and accountable identification and review of domestic regulations that may distort or restrict trade, investment or competition;

b. implement and maintain standards consistent with the APEC Leaders’ Transparency Standards;

c.
consider the adoption of regulatory reform to reduce those distortions and their resulting costs, whilst maintaining the achievement of legitimate objectives; and

d.
promote the consideration of competition policy in regulatory reform.


	Collective Actions
APEC economies, taking into account work done in other areas of APEC activity will:

a. publish annual reports detailing actions taken by APEC economies to deregulate their domestic regulatory regimes; and 

b. develop further actions taking into account the above reports, including;

i. policy dialogue on APEC economies’ experiences in regard to best practices in deregulation, including the use of individual case studies to assist in the design and implementation of deregulatory measures, and consideration of further options for a work program which may include:

· identification of common priority areas and sectors for deregulation;

· provision of technical assistance in designing and implementing deregulation measures; 

· dialogue on implementation of APEC Leaders’ Transparency Standards on Regulatory Reform; 

· examination of the possibility of establishing APEC guidelines on domestic deregulation; and

ii. regular dialogue with the business community, including a possible symposium.   

The current CAP relating to deregulation/regulatory review can be found in the Deregulation Collective Action Plan.



	Thailand’s Approach to Deregulation/Regulatory Review in 2009
Dissolution of the House of Representatives in February 2006 and the ensuing political uncertainties that prevail through much of the year have contributed to suspension of development of deregulation and regulatory policies; because of its interim status, the government (at the time of update, September 2006) has not adopted nor initiated new policy undertaking with respect to deregulation program in general and state enterprise system in particular. Since existing direction as well as policy proposals will be submitted to the new government for consideration and guideline, this report will present only the current direction on deregulation and regulatory policies as adopted and implemented by the previous administration.  



	Thailand’s Approach to Deregulation/Regulatory Review in 2009

	Section
	Improvements Implemented Since Last IAP
	Current Regulatory Review Policies / Arrangements
	Further Improvements Planned

	General Policy Position, 

including Implementation of

 APEC Leaders’ 

Transparency Standards on 

Regulatory Reform(  

	The Guidelines for the Establishment of Independent Regulatory Agencies, approved by Cabinet in October 1999 is still an ‘umbrella’ arrangement covering all utility and infrastructure sectors.

Subsequent to the approval of the guidelines, work has been carried out on a case-by-case basis for each sector.

Telecoms: enactment of the law on Organization for Allocating Broadcasting Frequency and Supervising Radio/ Television Broadcasting and Telecommunication Business B.E. 2543 (2000) and the law on Telecommunication Business B.E. 2544 (2001). Establishment of the National Telecommunication Commission in 2004 and the National Broadcast Commission in 2005.

Energy:  drafting of the law on energy business setting up sector regulator for energy.

Water: drafting of the law on Water and Waste Water Management Business and creation of sector regulator.

Transport: development of detailed regulatory regime for national logistics system, especially air transport sector.

	The general framework for utility and infrastructure regulation remains consistent with the policy described in the Master Plan for State Enterprise Reform approved by Cabinet in September 1998. Two current Cabinet Resolutions (on 9 March 2004 and 7 April 2004) further emphasize the government policy on the establishment of independent regulatory agencies, particularly in infrastructure and monopoly sectors. 

The focus of this phase of regulatory restructuring is the separation of policy making, economic regulation and commercial operations among the many government agencies and state owned enterprises and ‘authorities’ in the utility and infrastructure sectors which operate as monopolies, falls within the remit of sector ministries. The commercialization and reform of state enterprises, through corporatization, unbundling and private participation requires the establishment of separate arrangements for the regulation of prices and services. Given the link between regulatory restructuring and privatization, the State Enterprise Policy Committee (SEPC) has taken a coordinating role in regulatory restructuring.


	The Energy Regulatory Commission (ERC) was established in 2008 under the Energy Industry Act, B.E. 2550 (2007). The task to regulate the energy industry operation (Energy means electricity and natural gas)

	Identification and Review of Proposed Regulations


	The government announced a policy in March 2001 for the reform and development of state enterprises. A priority was placed on the commercialization and development of enterprises and the gradual listing of commercial enterprises on the Stock Exchange of Thailand. The Corporatization Act 1999 has been used as a key vehicle for the transformation and commercialization of these enterprises. Section 26 of the Corporatization Act provides for the passage of a Royal Decree to remove the regulatory powers of the enterprises and Section 28 of the Act provides for a Royal Decree to repeal the establishment legislation of the enterprise.

Since 2001, six corporate entities have been created as a result of corporatization under the Act: 

1. PTT PLC in October 2001 (previously Petroleum Authority of Thailand); 

2. AOT PLC in September 2002 (previously Airports Authority of Thailand)

3. TOT Corp PLC in July 2002 (previously Telephone Organization of Thailand); 

4. CAT Telecom PLC in August 2003 (previously Communications Authority of Thailand);

5. Thailand Post Co Ltd in August 2003 (previously one department of Communications Authority of Thailand) and;

6. MCOT PLC in August 2004 (previously Mass Communication Organization of Thailand.) 
	The Cabinet Resolution on 9 March 2004 lends support to the principle of economic regulator. The Cabinet has mandated ministries responsible for the supervision of state enterprises in infrastructure and monopoly sectors to set up regulatory bodies with a view to separating regulatory powers from the operation of relevant enterprises. Further, legislation similar to the law establishing the National Telecommunications Commission and the National Broadcast Commission is to be enacted.

Under its resolution on 7 April 2004, the Cabinet increased the significance of effective regulatory oversight and prevention of abuse of monopoly power of corporatized entities. It adopted the policy to create systematic regulatory mechanisms to control monopoly power and abuse thereof on consumers and other operators as part of the principles to protect the interests of the nation, people, consumers, and state enterprise employees. 

Principles to protect the interests of the nation, people, consumers and state enterprise employees.
In addition to the prevention of abuse of monopoly power of corporatized entities, these “public interest protection” principles also cover, in essence, the following guidelines.

1.   The Cabinet will invoke section 24 of the Corporatization Act to consider the transfer of public and national assets acquired through state power to the Finance Ministry or the company as necessary. The company will continue to enjoy usage of public land, provided it must pay usage fee as determined by the Finance Ministry.

2.   Financial discipline of state enterprises will be enhanced by the requirement of fee payment on loan guarantee by the government.

3.   Employees of state enterprises will receive benefits no less than those provided prior to corporatization and continued work duration. In addition, no employee will be dismissed as a result of corporatization.


	No Changes planned

	Identification and Review of Existing Regulations


	
	1. In 2003, Prime Minister appointed the Committee to review 11 Economic Laws enacted as part of obligations under the Letters of Intent with the International Monetary Fund. The Committee submitted proposals, inter alia, for the abolishment of the Corporatization Act and the passage of a new law. The proposal is endorsed in principle by the Prime Minister. 

2. In 2004, the Finance Minister, acting on the Prime Minister’s endorsement, appointed a Committee to review the Corporatization Act. 

3. In December 2004, the cabinet adopted the legal reform program under which government agencies are obliged to revise their relevant regulations and laws with a view to modernizing the Thai legal system.   Accordingly, the State Enterprise Policy Office has set up its own Legal Reform Commission to undertake the revision of existing law and regulation, particularly the amendment of Corporatization Act and drafting of State Investment Corporation Act. The authority of previously appointed committee has now been transferred to the Legal Reform Commission.

	No Changes planned

	Reform of Industry/Sector Specific Regulation


	Sector regulatory reforms developed and/or implemented to date include:

Passage of Organization for Allocating Broadcasting Frequency and Supervising Radio/ Television Broadcasting and Telecommunication Business B.E. 2543 (2000) and the law on Telecommunication Business B.E. 2544 (2001). Currently an amendment of the Telecom Business Act is under way with a view to increasing foreign shareholding limit from 25 per cent to 49 per cent.

In the unique case of Thailand Post which is set up by the corporatization of Communications Authority of Thailand, section 26 Royal Decree establishes an Interim Regulatory Committee to regulate postal service. In October 2005, the National Broadcasting Commission is set up with the main task of allocating Broadcasting Frequency and supervising Radio/Television Broadcasting Business.

Development of a Third Party Access code for gas transmission. With PTT PLC’s monopoly on existing gas contracts, the TPA code is not necessary until new gas contract is signed with Third Parties and PTT PLC separates gas transmission and trading.

The National Energy Policy Committee is the Interim Regulatory Committee set up to undertake electricity business prior to the permanent committee pursuant to the drafting Energy Industry Act. 

The Ministry of Transport has designated the Dept of Air Transport (DAT) as the economic regulator (as secretariat to the Civil Aviation Board) and a CPI+P-X price regime is used. The framework of the regulatory regime was implemented ahead of the IPO of Airports of Thailand Co. Ltd in early 2003. Currently the Office of Transport and Traffic Policy and Planning is preparing a plan for the establishment of the regulatory body for transport sector which is expected to be proposed the Cabinet in the near future.

In response to a water and waste water sector study, the government has detailed the regulatory regime for the water sector. The Ministry of Finance is designing the detailed regulatory regime and establishing the interim regulatory agency. Implementation is expected ahead of the conclusion of MWA corporatization.
	The restructuring of the regulatory arrangements for the utility and infrastructure sectors – Telecommunications, Energy, Transport and Water. The Master Plan for the Reform of State Enterprises and the priorities identified by the government in March 2001 for the development of state enterprises provides the framework for sector restructuring, corporate restructuring, regulatory reform and private participation.

Each sector and enterprise is dealt with on a case-by-case basis. In most sectors it is envisaged that an economic regulator will be established under law (independent regulatory authority), but in many cases a transitional regulatory regime needs to be detailed prior to the transformation of enterprises concerned.

The priority for the government is to reform and develop state enterprises to act as drivers of economic growth and to strengthen Thailand’s capital markets. The regulatory restructuring is integral to achieving the government’s objectives. The case-by-case nature of the restructuring and reform program means that specific details such as the institutional structure of the regulator, the retention of special privileges by a corporatized state enterprise, the percentage of shares listed and the allocation of share tranches to domestic, international, retail and/or institutional investors will be developed to respond to the particular context and circumstances of the sector/enterprise. 


	An amendment of Broadcasting Frequency and Supervising Radio/Television Business B.E. 2543 (2000) and the law on Telecommunication Business B.E. 2544 (2001)

The Energy Regulatory Commission (ERC) undertakes electricity and natural gas business. The electricity industry herein includes the electricity generation, transmission and distribution systems, including the power system operator. Whereas the natural gas industry focuses the interest exclusively on the natural gas transmission through pipeline and natural gas trading, excluding the natural gas industry operation in the transportation sector.



	Improvements in Thailand’s Approach to Deregulation/Regulatory Review since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position, including

 Implementation of APEC Leaders’

 Transparency Standards on 

Regulatory Reform(   


	In 1996, the government did not have a general policy on deregulation or regulatory review.

The Office of the Council of State (OCS – formerly the Juridical Council) acts as the advisory body to the government in the drafting of legislation and regulations.

Responsibility for proposing new legislation and regulations tends to lie within government ministries and departments within these ministries. Primary legislation tends to be broad brush and does not tend to include technical details. Such legislation usually authorizes the establishment of an agency or committee and empowers that agency or committee to issue subordinate regulations.

The regulatory environment is characterized by multiple agencies with overlapping responsibilities for policy making, regulation and provision of services.

In term of transparency, the OCS acts to give legal opinions for amendments, revision or repeal of all existing legislation, to provide advice on whether to do the  research, seminar or public hearing about law reform and also to propose law development policy.
	Until the establishment of the Law Reform Committee by the government in 2001, there was no agency apart from OCS and no formalized processes or procedures for regulatory review or the assessment of impact of regulations.

The work of sector regulatory restructuring as part of the reform of state enterprises (Master Plan for State Enterprise Reform 1998) has identified the need to separate policy, regulatory and operational responsibilities. Detailed work has also identified the need to design and implement processes and structures to facilitate:

· Ongoing liberalization and increasing competition

· Strengthening competition regulation, particularly as applied to government majority owned enterprises

· Deregulation

· Assessing the impact of regulation

· Capacity building and institutional strengthening of economic regulators

It is expected that the work under the State Enterprise Policy Committee (SEPC) will contribute to addressing these areas on a case-by-case basis.
In 2005, a number of important regulatory reform and development initiatives in Thailand took place. A major milestone was the establishment of the National Telecommunications Commission and the National Broadcast Commission which are independent regulators for telecommunications and broadcast businesses respectively. In line with its policy on the creation of economic regulators, the government progressively took steps to set up regulatory bodies in other utility sectors, including electricity, water and transport. Irrespective of the institutional arrangements for these economic regulators, it was anticipated that the regulation will include provisions for Third Party Access to utility and infrastructure networks. Further, it is also anticipated that the government emphasis will be on ownership of state enterprises and assets but that the operation of enterprises and management of assets would resemble those of the private sector and increased participation of private sector. As competition develops within different utility sectors and state owned enterprises operate on an increasingly commercial basis, it was anticipated that market and regulatory models consistent with the telecom sector would be adopted. The wholesale electricity supply sector is a likely example for such development.


	Identification and Review of Proposed Regulations


	No structured process for the identification and review of proposed regulations apart from the OCS.

	No structured process for the review of proposed regulations, apart from the OCS has been implemented.

The Cabinet Resolution on 9 March 2004 lends support to the principle of economic regulator. The Cabinet has mandated ministries responsible for the supervision of state enterprises in infrastructure and monopoly sectors to set up regulatory bodies with a view to separating regulatory powers from the operation of relevant enterprises. Further, legislation similar to the law establishing the National Telecommunications Commission and the National Broadcast Commission is to be enacted.

Under its resolution on 7 April 2004, the Cabinet increased the significance of effective regulatory oversight and prevention of abuse of monopoly power of corporatized entities. It adopted the policy to create systematic regulatory mechanisms to control monopoly power and abuse thereof on consumers and other operators as part of the principles to protect the interests of the nation, people, consumers, and state enterprise employees. 


	Identification and Review of 

Existing Regulations


	No structured process for the identification and review of existing regulations apart from OCS.

	Soon after the current government took office in 2001, the  Law Revision Committee for the Development of Thailand (LRCDT) has been established and charged with the duty to review all existing legislation. LRCDT proposed to repeal 47 legislations and many recommendations to revise fettering legislation. Many economic bills had also been made by LRCDT. The Economic Law Development Institute (ELDI) organized many legal researches on bankruptcy law, SMEs, and mergers as back up paper in revising related legislation.
In 2003, Prime Minister appointed the Committee to review 11 Economic Laws enacted as part of obligations under the Letters of Intent with the International Monetary Fund. The Committee submitted proposals, inter alia, for the abolishment of the Corporatization Act and the passage of a new law. The proposal is endorsed in principle by the Prime Minister. 

In 2004, the Finance Minister, acting on the Prime Minister’s endorsement, appointed a Committee to review the Corporatization Act.  In December 2004, the cabinet adopted the legal reform program under which government agencies are obliged to revise their  relevant regulations and laws with a view to modernizing the Thai legal system.   Accordingly, the State Enterprise Policy Office has set up its own Legal Reform Commission to undertake the revision of existing law and regulation, particularly the amendment of Corporatization Act and drafting of State Investment Corporation Act. The authority of previously appointed committee has now been transferred to the Legal Reform Commission.

In late 2004, an ad hoc Committee called ”Committee on Legal Revision Policy (CLRP) has been set up to be policy body on law revision and LRDCT had been dissolved. The Office of Secretariat of the Cabinet has been entrusted as CLRP’s secretarial. Under CLRP’s resolution, each government agency has to submit its legislation development plan for the year 2005 to CLRP for approval. All existing Act of Parliament and subordinate legislation proposed was 400 in number. Implementation and assessment for the plan shall be made within 2005.

Further, OCS shall, after considering National Administrative Plan (NAP), make Government Legislative Plan for the year 2005-2008 as a guideline for enacting law supporting government strategy stipulated in NAP. This duty is required by the Royal Decree on Good Governance of 2002. 



	Reform of Industry/Sector Specific Regulation


	The government had released a white paper in 1989 on increasing private sector participation. This white paper initiated the program of granting BOT/BTO concessions in the telecom sector and take or pay contracts (PPA) in energy sector. Weaknesses in the process for granting concessions let to the passage of the Act on Private Undertakings in Government Enterprises (the so-called Joint Venture Act) passed in 1992. Most of the energy, water and transport concessions have been granted under this act.

The state owned enterprises, most of which are established under their own law have in many cases proposed amendments to their establishing acts to grant the power to establish subsidiary corporations. Enterprises have used such powers to set up subsidiaries which are then privatized (for example EGCO was established as a subsidiary of EGAT and then listed in the Stock Exchange; East Water was established as a subsidiary of PWA and then listed.)
	The Asian economic crisis and the intervention of the International Monetary Fund resulted in the project to develop a Master Plan for the Reform of State Enterprises, approved by Cabinet in September 1998. This master plan detailed the sector and regulatory restructuring required as part of the reform process.

The State Enterprise Policy Committee was established in 1997 to coordinate private participation initiatives.

The Corporatisation Act was passed in 1999 with the original intention that this would be applied to those state owned enterprises that do not have the legal authority to establish subsidiary companies (self corporatise).

The Telecoms Master Plan was approved in 1997 to guide the restructuring of the telecom sector.  Frequency Allocation Act (which establishes the National Telecommunications Commission) passed in 1999. Telecom Business Act passed in 2001.
The policy on liberalization and increase in private participation in the energy sector was approved in October 2000 and reversed in September 2003. New policy for ESI under consideration by the Ministry of Energy.

The policy on sector structure for the water sector was approved in September 2002. Corporatisation for Metropolitan Waterworks Authority approved August 2003, including the establishment of an autonomous regulator.

The policy on the regulatory regime for the air transport sector was approved in 2000.



Appendix – APEC Leaders’ Transparency Standards on Competition Law and Policy and Regulatory Reform

Introduction

In October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that APEC sub-fora that have not developed specific transparency provisions should do so, and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on competition and deregulation for incorporation into the Leaders’ Statement were developed.

These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos, and provide specific guidance for implementation within the context of competition law and policy and regulatory reform.

Transparency Standards on Competition Law and Policy:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its competition laws, regulations, and progressively, procedures, administrative rulings of general application and judicial decisions of general application are promptly published or otherwise made available in such a manner as to enable interested persons and other Economies to become acquainted with them.

2.  In furtherance of paragraphs 4 and 5 of the General Principles of the Leaders’ Statement, each Economy will ensure that before it imposes a sanction or remedy against any person for violating its national competition law, it affords the person the right to be heard and to present evidence, except that it may provide for the person to be heard and present evidence within a reasonable time after it imposes an interim sanction or remedy; and that an independent court or tribunal imposes or, at the persons request, reviews any such sanction or remedy.  Proceedings subject to this paragraph are to be in accordance with domestic law.

Transparency Standards on Regulatory Reform:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its laws, regulations, procedural rules and administrative rulings of general application relating to regulatory reform are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.

2.  In furtherance of paragraphs 2 and 3 of the Leaders’ Statement, Economies recognize the importance of ensuring transparency in the regulatory reform process and of soliciting and responding to inquiries from interested persons and other Economies.  Accordingly, each Economy will, where possible (a) publish in advance regulatory reform measures that it proposes to adopt, and (b) provide where applicable interested persons a reasonable opportunity to comment on such proposed measures.  In addition, upon request from an interested person or another Economy, each Economy will endeavor to promptly provide information and respond to questions pertaining to any actual or proposed regulatory reform measure.

Confidential Information

Economies agree that nothing in these standards requires any Economy to disclose confidential information. (Note: The Leaders’ Statement includes a provision for the protection of confidential information.  This statement is included here to emphasize the importance of the protection of confidential information in the contexts of both competition law and policy and regulatory reform.)
( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Regulatory Reform, which can be found in the �HYPERLINK \l "Appendix"�Appendix� at the end of this document.


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Regulatory Reform, which can be found in the �HYPERLINK \l "Appendix"�Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.








