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	Chapter 12 : Dispute Mediation

	Objective

APEC economies will: 

a. encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures;

b. facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and 

c. ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.


	Guidelines

Each APEC economy will:

a. provide for the mutual and effective enforcement of arbitration agreements and the recognition and enforcement of arbitral awards;

b. provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

c. promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.


	Collective Actions

APEC economies will:

a. with respect to resolution of disputes between APEC economies;

i. promote dialogue and increased understanding, including exchange of views on any matter that may lead to a dispute, and cooperatively examine on a voluntary basis disputes that arise, utilizing policy dialogue such as the “Trade Policy Dialogue” of the CTI; 

ii. give further consideration as to how the above Trade Policy Dialogue or similar functions of other fora may be used by APEC economies for the exchange of information, enhanced dialogue and mediation; and

iii. examine the possible future evolution of procedures for the resolution of disputes as the APEC liberalization and facilitation process develops; 

b. with respect to resolution of disputes between private parties, and between private parties and APEC economies; 

i.     provide CTI with a listing of arbitration, mediation, and conciliation services available to private entities of other APEC economies, including a description of any such service which might provide a useful model for private-to-government dispute resolution in the Asia-Pacific region, and make such information widely available to the business/private sector in the Asia-Pacific region;

ii.    provide CTI with comments regarding experiences with the above services;

iii.    accede where appropriate to international agreements for the settlement of disputes between governments and private entities such as the Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and

iv.    accede where appropriate to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention); 

c. with respect to transparency;


promote transparency on an APEC-wide basis, through, for example, publication of a guide book on arbitration, mediation, and conciliation services available in each APEC economy; and

d. with respect to the above collective actions, continue to report to CTI on progress, with recommendations.  
The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	Japan’s Approach to Dispute Mediation in 2008
Japan recognizes that the dispute settlement system of the World Trade Organization, stipulated in the Understanding on Rules and Procedures Governing the　

Settlement of disputes as annexed to the Marrakesh Agreement Establishing the WTO is a remarkable and prolific system for the resolution of the trade disputes　

between its members. It is unarguably one of the most important instruments in protecting the security and predictability of the multilateral trading system. 
Acknowledging such significance of the WTO dispute settlement system, Japan has been actively utilizing it to resolve disputes as a party to the dispute. It has also　

actively participated in many disputes as a third party and contributed to the discussions in efforts to further improve the effectiveness and credibility of the WTO 
dispute settlement system.




	Overview of Disputes Involving Japan Since the Last IAP

The following are the current WTO dispute cases involving Japan as a party to the dispute. The status of each case is briefly described on the WTO website on dispute settlement http://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm.  The rulings of the panels and the Appellate Body for these cases whose report have been circulated can be also found on the same site.
DS376 European Communities and its Member States –Tariff Treatment of Certain Information Technology products. 

DS336 Japan -  Countervailing Duties on Dynamic Random Access Memories from Korea   

DS322 United States -  Measures relating to zeroing and sunset reviews

DS217 United States – Continued Dumping & Subsidy Offset Act of 2000

DS184 United States – Anti-dumping measures on certain hot-rolled steel products from Japan
Information regarding WTO Dispute Settlement cases to which Japan is a party is available at http://www.mofa.go.jp/policy/economy/wto/cases/index.html




	Japan’s Approach to Dispute Mediation in 2009

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	No further action taken

	In the APEC framework , Japan utilizes policy dialogue within existing fora such as the "Trade Policy Dialogue" of the Committee on Trade and Investment (CTI): the issues raised by Japan under the WTO Agreement were taken up in the Trade Policy Dialogue, enhancing the transparency and the members' understanding of the issue.

	-Japan will seek to prevent confrontations and disputes through promoting mutual understanding by utilizing existing fora such as the Trade Policy Dialogue of the CTI, and will address disputes in good faith and seek amicable solution of such disputes, in accordance with the WTO Agreement and other international agreements.
The WTO Ministerial Conference at Doha agreed to continue the negotiation on the improvements and clarifications of the Dispute Settlement Understanding. Japan will continue to contribute to this negotiation process in a proactive and constructive manner.


	Disputes between Governments and Private Entities


	No further action taken

	In 1982, the  Government of Japan established the Office of Trade and Investment Ombudsman (OTO), which receives and processes specific complaints filed by private parties and foreign governments concerning market opening problems and the facilitation of imports,  including import procedures.OTO is one of the effective means for dispute settlement since this mechanism facilitates exchange of views between private parties and the government and also OTO takes into consideration the recommendations made by the Market Access Ombudsman Council, which consists of scholars, business leaders and others.  
Japan acceded to the Convention on the Settlement of Investment Disputes between States and Nationals of Other States  in 1967, and has  been a contracting party to the International Centre for Settlement of Investment Disputes (ICSID) established under this convention..


	-The Government of Japan will promote further the utilization of existing institutions and procedures such as ICSID and its procedures and the arbitration organizations by fully advertising these procedures externally; and;
-Every possible support will be provided where necessary for other APEC members in establishing grievance mechanisms,

	Disputes between Private Parties


	On July 1, 2009 the Japan Commercial Arbitration Association amended the Administrative and Procedural Rules for Arbitration under the United Nations Commission International Trade Law (UNCITRAL) Arbitration rules pursuant to the Arbitration Law.
	Japanese law set forth general arbitration rules in the Arbitration Law on March 1, 2004.. 
Japan acceded to the Protocol on  Arbitration Clauses (the Geneva Protocol), the Convention on the Execution of Foreign Arbitral Awards (the Geneva Convention), and the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention).  
The Japan Commercial Arbitration Association (JCAA) undertakes arbitration, mediation, and conciliation. In arbitration cases, the Association applies either its own Commercial Arbitration Rules or the Administrative and Procedural Rules for Arbitration under UNCITRAL Arbitration Rules, in order to resolve disputes among private parties.  An expedited procedure has been introduced since October 1, 1997, with a view to resolving small claim disputes expeditiously.

The Labor Dispute Adjudication Act  established a new type of labor dispute adjudication system , where those who have specialized knowledge and experience related to labor affairs participate as adjudicators in the proceedings.

	-The Japanese government will promote further the utilization of existing institutions and the procedures such as and the arbitration organizations by fully advertising these procedures externally; and;
-Every  possible support will be provided where necessary for other APEC members in establishing grievance mechanisms, drawing on Japan's own experience .

	Transparency 


	-
	An English translation of the new arbitration law has been compiled by the Arbitration Law Follow-up Research Group, which has been established within the Secretariat of the Office for Promotion of Justice System Reform.
Efforts are being made to ensure increased transparency of domestic legal institutions and other relevant institutions by processing requests and complaints for clarification concerning governmental laws, regulations, and administrative directives.


	-The list of arbitration, mediation and conciliation services available to private entities will be updated and supplemented as necessary; 
-Administrative measures and other mechanisms relating to trade and investment will be reviewed through, and where complaints have proved warranted, modifications will be made as necessary in an effort to increase domestic transparency;
-Japan will give consideration to information-providing services, making use, for example, of the Internet, so as to make all laws, regulations, and administrative guidelines pertaining to trade publicly available in a more prompt, transparent and readily accessible manner.



	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	No further action taken
	Japan acceded to the Protocol on  Arbitration Clauses (the Geneva Protocol), the Convention on the Execution of Foreign Arbitral Awards (the Geneva Convention),  the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention, the Convention on the Settelment of Investment Disputes between States and Nationals of Other States).
	No further action planned

	Independent Review Procedures


	No further action taken
	
	No further action planned


	Improvements in Japan Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	In the APEC framework  Japan utilizes policy dialogue within existing fora such as the "Trade Policy Dialogue" of the Committee on Trade and Investment (CTI):  in 1995, the above-mentioned consultations were taken up in the Trade Policy Dialogue, enhancing the transparency and the members' understanding of the issue.

	Japan has so far actively utilized the dispute settlement mechanism in the WTO.

	Disputes between Governments and Private Entities


	In 1982, the Japanese Government established the Office of Trade and Investment Ombudsman (OTO), which receives and processes specific complaints filed by private parties and foreign governments concerning market opening problems and the facilitation of imports, including import procedures. 
OTO is one of the effective means for dispute settlement since this mechanism facilitates exchange of views between private parties and the government and also OTO takes into consideration the recommendations made by the Market Access Ombudsman Council, which consists of scholars, business leaders and others.  
Japan acceded to the Convention on the Settlement of Investment Disputes between States and Nationals of Other States in 1967, and has  been a contracting party to the International Centre for Settlement of Investment Disputes (ICSID) established under this convention.


	The functions of the Market Access Ombudsman Council concerning OTO have been succeeded by the Council for the Promotion of Regulatory Reform.

	Disputes between Private Parties


	Japanese law sets forth general arbitration rules in  the Code of Civil Procedure..
Japan acceded to the Protocol on Arbitration Clauses (the Geneva Protocol), the Convention on the Execution of Foreign Arbitral Awards (the Geneva Convention), and the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention).  It has also concluded with 13 countries bilateral treaties containing clauses on the enforcement of arbitration awards
The Japan Commercial Arbitration Association (JCAA) undertakes arbitration, mediationand conciliation. In arbitration cases, the Association applies either its own Commercial Arbitration Rules or the Administrative and Procedural Rules for Arbitration under the UNCITRAL Arbitration Rules, in order to resolve disputes among private parties.

	The Japanese Government submitted a new arbitration bill to the ordinary session of the Diet in March 2003 and the Diet passed the bill in July 2003. The bill was based on the UNCITRAL Model Law on International Commercial Arbitration, which was adopted by the United Nations Commission on International Trade Law (UNCITRAL). The new arbitration law which is based on the UNCITRAL Model Law on International Commercial Arbitration became effective on March 1st 2004.

The Labor Dispute Adjudication Act established a new type of labor dispute adjudication system, where those who have specialized knowledge and experience related to labor affairs participateas adjudicators in the proceedings.


	Transparency 


	Efforts are being made to ensure increased transparency of domestic legal institutions and other relevant institutions by processing requests and complaints for clarification concerning governmental laws, regulations,and administrative directives.


	An English translation of the new Arbitration Law has been compiled by the Arbitration Law Follow-up Research Group, which has been established within the Secretariat of the Office for Promotion of Justice System Reform.

	Recognition of arbitration agreements and Enforcement of arbitration awards


	Japan acceded to the Protocol on Arbitration Clauses (the Geneva Protocol), the Convention on the Execution of Foreign Arbitral Awards (the Geneva Convention), and the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention, the Convention on the Settelment of Investment Disputes between States and Nationals of Other States).  

	No further action taken

	Independent Review Procedures


	-
	-
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