
	CHAPTER 7: INTELLECTUAL PROPERTY RIGHTS

	Objective

APEC economies will:

a.
in conformance with the principles of the TRIPS Agreement:

· ensure adequate and effective protection, including legislation, administration and enforcement of intellectual property rights, 
· foster harmonization of intellectual property rights systems in the APEC region, promote transparency strengthen public awareness activities, 

· strengthen public awareness activities, and 

· promote dialogue on emerging intellectual property policy issues, with a view to further improve intellectual property rights protection and use of the intellectual property rights systems for the social and economic benefit of members.

b. address the challenges for intellectual property rights arising from the rapid growth and developments of the New Economy by:

· establishing legal frameworks to promote creative endeavor and encourage on-line activity;

· ensuring a balance between the different rights and interests of copyright owners, users and distributors;

· establishing an appropriate balance among all stakeholders, including content providers and ISPs in terms of the liabilities for infringing intellectual property on-line; and

· providing incentives for innovation without sacrificing the community’s interest in reasonable access to information.



	Guidelines

Each APEC economy will: 

a.
ensure that intellectual property rights are granted through expeditious, simple, and cost-effective procedures;

b.
ensure that adequate and effective civil and administrative procedures and remedies are available against infringement of intellectual property rights; 

c.      implement and maintain standards  consistent with the APEC Leaders’ Transparency Standards; and

d.
provide and expand bilateral technical cooperation in relation to areas such as patent search and examination, computerization and human resources development in order to ensure adequate intellectual property right protection in compliance with the TRIPS Agreement.



	Collective Actions

APEC economies will take the following collective actions:

a.
Deepening the Dialogue on Intellectual Property Policy;

b.
Support for Easy and Prompt Acquisition of Rights:

(i)
Participation in International IP-related Systems

(ii)
Establishing Internationally Harmonized IPR Systems

(iii)
Cooperation on Searches and Examinations;

c.
Electronic Processing of IPR-related Procedures:

(i)
Electronic Filing Systems
(ii)
Dissemination of Information by Electronic Means;

d.
Appropriate Protection of IPR in New Fields:

(i)
Protection for Biotechnology and Computer-related Inventions

(ii)
Protection for Geographical Indications

(iii)
Electronic commerce;

e.
Cooperation for Improvements to the Operation of IP System;
f.
Establishing Effective Systems for IPR Enforcement:

(i)
Establishment of Enforcement Guidelines

(ii)
Exchange of Information Concerning IPR Infringement

(iii)
Cooperation with other fora/authorities

g.
Promoting IP Asset Management in APEC Economies;

h.
Raising Public Awareness;

i.
Facilitation of Technology Transfer through Ensuring IP Protection. 
The current CAP relating to intellectual property rights can be found in the Intellectual Property Rights Collective Action Plan.




	Thailand’s Approach to Intellectual Property Rights in2009
Thai Government initiates project “Creative Thailand” to promote Thailand as a hub of creative industries in south East Asia and boost the economic contribution of national creative industries from the current 12 percent of GDP within 2012. Moreover the Government has 12 commitments under strong Thailand Stimulus plan which also involves intellectual property; 1) established  a creative economy agency 2) enhance the efficiency of the entire IP management system 3) develop ICT infrastructure to support creative industries 4) enhance creative learning in the national curriculum 5) support specialization in the areas of design and other art 6) promote creative economy in order to added value of traditional knowledge 7) enhance professional standing of creative Thais 8) provide spaces fior activities and exhibitions related to creativity 9) establish creative economy fund 10) undertake  new investment  promotion measure to support creative industries 11) promote marketing and commercial activities and promote exports of creative products 12)  allocate a budget.

The Royal Thai Government has developed a clear policy to promote effective protection of intellectual property rights.  This intention can be inferred from both in the new Constitution of the Kingdome of Thailand B.E. 2550, which gives special emphasis on providing protection on intellectual property in line with international accepted standard, as well as the National Policy of the current royal Thai Government that places high priority on the development of intellectual property system.  Accordingly, the Department of Intellectual Property (DIP), as the principal agency in the development of intellectual property system in Thailand, with cooperation from related agencies, has developed measures so as to ensure a sustainable development in the intellectual property system of the country.  These measures range from the promotion of intellectual property creation to the establishment of an effective information database system to a reliable intellectual property examination process and the promotion of theutilization of intellectual property for commercial purposes.

The Department of Intellectual Property has coordinated with universities, National Innovation Agencies and National Science and Technology Development Agency to promote the creation of innovations and intellectual property subject matters.  The Department of Intellectual Property has also cooperated with the Office of Small and Medium Enterprises Promotion and the universities to provide knowledge on commercialization of intellectual property rights for innovators and entities in business circles in order to assist them to make full use of their rights. 

With regard to infringement of intellectual property rights, the Department of Intellectual Property has coordinated closely with related agencies to suppress intellectual property violations in an integrated manner with clear target and expected results. Especially for the optical disc piracy, the Department of Intellectual Property, the Royal Thai Police and the Department of Special Investigation have jointly conducted numerous numbers of raids, with the focus on the suppression of large scale violations.  The counterfeiting and pirated goods seized in the intellectual property infringement cases are destroyed to prevent them from re-entering the market.

With regard to future work plan, the Royal Thai Government will focus on consistent implementation to ensure concrete and significant outcome, both in terms of expediting legal reforms and intensifying coordination among related agencies to effectively suppress intellectual property violations in all dimensions.  Indeed, the Royal Thai Government is fully confident that all of the efforts will help to resolve the intellectual property issues in the country and, more importantly, assure a continual and sustainable development of the intellectual property system in Thailand.




	Chapter 7: Thailand’s General Approach to Intellectual Property Rights in 2009

	Section
	 Improvements Implemented Since Last IAP
	Current Situation Regarding Laws and Administrative Procedures
	Further Action  Planned

	TRIPS implementation 


	The Copyright Act B.E. 2537 is in the process of amendment to provide more appropriate punishment provisions and on exceptions for the disable.


	Thailand’s laws and regulations are in full compliance to TRIPS requirement as per TPRB reviewed in November 2003. 


	The Patent is in the process of amendment in order to implement the TRIPS Amendment (access to essential medicine).


	Ensuring the Expeditious Granting of IP Rights


	The Parliament has made approval for Thailand to accede Paris Convention and PCT.

IP databases have been categorized by using a computer system.  The patent examination process is expedited by partial outsourcing to educational institutions. DIP has introduced the quality management scheme which controls the length of registration process, especially that of patent. DIP has also introduced on-line application for trademark to provide easy access to protection of IPRs.

The DIP has provided facilities for electronic search of patents, designs and trademarks in order to expedite the approval process.

DIP collaborated with EPO to implement the EPOQUE net project which allowed Thai patent searchers to conduct a search on EPO’s databases.

DIP also held several workshops among local communities in order to give support for the registration of geographical indications and the establishment of quality control mechanisms for GIs.


	The Government has approved  the Ministerial Regulations for implementation of the PCT system 

The Patent Act and the Trademark Act are also in the process of amendment in order to reduce complexity and obstacles in the registration procedure.

DIP is developing a paperless system for trademark registration.


	DIP has a plan to accede to Madrid Protocol by 2015 and is starting the preparation process for such accession.  This includes studies on the impact, public consultation and amendments of the Trademark Act.

DIP plans to provide an electronic searching system on worldwide patent information.



	Effective Enforcement of IP Rights


	DIP, the Royal Thai Police, DSI and the Customs Department have worked  closely to suppress violations of IPRs.  This can be seen as a successful implementation of MOU among the enforcement agencies. The  agencies conducted around 6,000 raids a year and inspected CD factories  on a regular basis

DIP drafted a guideline for software procurement by Government agencies and held a seminar in order to educate the Government agencies on the necessary conditions and requirements to be inserted into the procurement contract and to exchange views with them.

DIP also conducted seminars among enforcement officers and among interested parties to educate officers on related laws and regulations as well as good practices when conducting raids and inspections.  The seminar also provided forums for discussing and clarifying problems arising in the course of infringement suppression.

DIP also conducted several meetings of focus groups on

Copyright Act regarding Collective Society Organization and on exceptions for the disable.
In addition, DIP drafted a guideline and model contract for licensing literary and musical works which would help clarify issues arising in commercial transactions.

DIP has published a manual on the fair use of copyright software on its websites in order to enhance the knowledge and understanding on the method and scope to use software without violating copyright.

DIP has also concluded MOU with public and private sectors on the suppression of counterfeit drugs. 

The Ministry of Public Health has issued Regulations on Protection of Trade Secret on Pharmaceutical Application Data in accordance with section 14 and 15 of the Trade Secret Act B.E. 2545 to provide protection for test data and other data that are used in conjunction with pharmaceutical registration.

	The Copyright Act is in process of amendment to increase penalty for a large commercial scale piracy.

The proposed draft amendment of Copyright Act with regard to the international norm established by WCT and WPPT is currently reviewed by the council of State.

The Customs Department has introduced a draft Customs Code which, in relation to IP, would empower customs authorities to inspect and confiscate goods entering the country for transit and trans-shipment.


	DIP will propose to the Cabinet to  amend the Copyright Act and the Tradmark Act to penalize buyers of infringing products and those  who lease space to IPR infringers.

DIP has proposed to the Anti-Money Laundering Committee to determine copyright and trademark infringement as the predicate offences under the Anti-Money Laundering Act.  



	Public Education and Awareness of IP, enhanced IP user skills


	The  Prime Minister (Abhisit Vejjajiva) announced “Creative Thailand Commitments” to make Thailand a creative hub with following initiates 1) creative Infrastructure 2) Creative Education and Human Resource 3) Creative Society and Inspiration 4) Creative Business Development and Investment  

  In  2009, DIP has held several seminars and workshops on the enhancement of public awareness and IP user skills throughout the country, with the focus on IP creators, SMEs, IP agents.  The topics of the workshops for SMEs are, for example, the drafting of patent application, techniques for designing brands, technique for trademark search (on DIP’s database)  and techniques for patent search.

DIP has now successfully offered DL-101 in Thai version on its own LMS, which has been approved and supervised by WIPO

Various IP campaigns were also carried out to stimulate awareness and exploitation of IP such as IP fair, IP market place, IP Expo and IP matching.  

Moreover, DIP worked in collaboration with many educational institutions to create an IP network so as to distribute IP knowledge to society more efficiently. In this regard, DIP in cooperation with IP Promotion Association of Thailand (IPPAT), has launched “Young IP Ambassador” project to promote IP awareness in school in the context of environmental concern as well as social development


	None.


	Various IP courses for IP professional will be introduced and conducted by DIP with support from other local and overseas agencies.

DIP will develop the online training courses on IP in Thai language. DIP is now closely working with WIPO and KIPO to develop “IP Xpedite” course for SMEs.

DIP will develop the IP course for students in all level ranges from junior high school to university. These courses are to be offered in Thai language 

DIP will develop IP materials and publication for SMEs.

DIP also plans to promote further the establishment of TLOs  and  IPMO at universities.

In addition, DIP plans to promote further the utilization of GIs for trade and competition.

DIP plan to include content of  Thai IP law in DL-101 (Thai version) and provides it in university curriculum.  



	APEC Cooperation on IP Issues


	Thailand has co-sponsored the project on One –Village One-Brand Seminar


	-
	DIP will coordinate relevant agencies to implement the first 3 Model Guidelines on Anti-Counterfeiting Initiatives.

DIP will coordinate with other economies especially ASEAN economies 

Thailand will cooperate with Korea on the OVOB seminar 



	Promote transparency of IPR 

requirements, including by 

implementing the APEC 

Leaders’ Transparency 

Standards on Intellectual 

Property Rights(  


	DIP has published all its existing laws, draft law and regulations on its website and also provided simple instructions for various types of IP applications and notifications.  The principal judgments and decisions on IP matters are also published on the websites of the Central Intellectual Property and International Trade Court and DIP respectively. 

Thailand has also published proposed MOU on IP with dialogue partners.

Thailand has already conformed with the Transparency Standards on Intellectual Property Rights as indicated in Thailand’s notification submitted in 2007.

	The law on Government’s information ensures that any interested party can access information relating to that party.  Every laws on IP in Thailand also requires the communication between the registrar and the applicants be done in writing.
	DIP plans to upload most of its decisions at the appeal level and guidelines for patent and trademark examination on its website, subject to availability of financial resources.




	Improvements in Thailand’s Approach to Intellectual Property Rights since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position


	As a WTO member, the Thai Government was in the process of amending and enacting laws and regulations to provide sufficient IP protection in accordance with the TRIPS standards.     

	In 2000, Thailand's TRIPS commitments were met. Presently, Thailand continues to pursue policies that will imp rove the enforcement, protection, creation and exploitation of IPR as well as enhancing awareness of the importance of IPR to the country’s economy and public as a whole, while considering accession to various suitable WIPO agreements such as PCT and Madrid Protocol.

In 2002, Thailand has enacted the Trade Secret Act B.E. 2545.

In 2003, Thailand has enacted the Protection of Geographical Indication Act B.E. 2546.

In 2004 -2007 Thailand has promoted the balanced intellectual property system which gives equal importance to creation and commercialization of intellectual property as well as protection and enforcement of intellectual property rights.

In 2008, the Parliament has made approval for Thailand to accede Paris Convention and PCT.

The Deputy Minister of Commerce has deposited instrument of accession to the PCT to WIPO on 24 September 2009. With respect to Thailand, the said Treaty will enter into force on 24 December 2009.

(Thailand acceded to Paris Convention on 2 August 2009 and PCT on 24 December 2009)


	Ensuring the Expeditious Granting of IP Rights


	Thailand had announced the immediate effectiveness of the Copyright legislation for the protection of performers' right in accordance with the standards established under the TRIPS Agreement.

The Copyright Act entered into force since 1995.

In 2009, Trademark is in process o checking by the Council of State.


	The Patent Act has been amended and entered into force since September 1999.

The draft amendment of Copyright Act is currently reviewed by the Council of State     

In 2009, the Government has approved  the Ministerial Regulations for the implementation of the PCT system 

The Protection of Plant Varieties Act came into force since December 1999.

The Trademark Act was revised and entered into force at the end of June 2000.

The Trade secret Act came into force in early 2002.

The Protection of Integrated Circuits Act came into force since August 10, 2000.

The Protection of Geographical Indications Act came into force since April 28, 2004.

The OD Production Act came into force in August 2005.

Draft amendments of Patent Act, Trademark Act and Copyright Act have been prepared and introduced to the Cabinet.

In 2006 – 2007, the draft amendments of the Copyright Act, the Patent Act, the Trademark Act and the Trade Secret Act were prepared and public consultation in regard to those Acts was held.

In 2007, DIP in collaboration with private sectors held public consultation with various interested groups on the accession to PCT.


	Effective Enforcement of IP Rights


	Future plans were in place to ensure the effective enforcement of IPR.
	1. To strengthen measures to monitor production of CD and suppression of pirated CD plants

1.1 Forensic Test

The CD plant inspection team  collected sample discs from each mould in the CD plants and set up a database. Pirated CDs seized would be tested by the forensic test equipment. The pirated CDs that match the collected sample discs would lead to legal action against the pirated CD plants.

2. To strengthen measures to suppress sales of pirated products

2.1 The setting up of    2 mobile task forces

The DIP, the Royal Thai Police, IPR owners and their representatives set up mobile task forces to inspect both at the targets or strategic areas and outside of the strategic areas, and to conduct raids and seizures.
2.2 To urge IPR owners abroad to exercise their rights

As some foreign IPR owners did not have a representative in Thailand, they could not exercise their rights or take legal action against the pirates despite an efficient enforcement system. The DIP would contact such IPR owners to cooperate with the Thai authorities in order to appoint their enforcement representatives.

3. To strengthen border control

3.1 To establish the Intellectual Property Division

The Customs Department has established an Intellectual Property Division to deal with the prevention and suppression of import and export of IPRs infringing products. The officers of such a division are trained on IPR enforcement such as inspection and identification of counterfeit and pirated goods.

3.2 To use X-ray System

The Customs Department has used the X-ray system for shipment inspection.  The system would be used at all border control areas.

3.3 To set up Customs database

The Customs Department and the DIP have encouraged the IPR owners and their representatives to provide lists of suspected exporters or importers (blacklist). The said lists are kept as a customs database and distributed to every Thai customs house. The Customs will use such database in shipment inspections.

3.4 To urge the representatives of IPR owners to join in shipment inspection

The IPR owners and the Customs Department have jointly set up operation units to inspect the exportation and importation of products at customs houses deemed to have high risk of smuggling.

4. To suppress the high-volume or influential pirates by the Department of Special Investigation

The Department of Special Investigation (DSI) is also established with a jurisdiction over IP cases nation wide. The Special Investigation Act B.E. 2547 (2004) empowers the DSI to enforce 27 laws as specified by the Act such as Copyright Law, Trademark Law, Patent Law, Anti-Money Laundering Law and Banking Law, and any laws specified by ministerial regulations under the Act. Besides, the Special Investigation Committee with 2/3 votes is empowered to assign the DSI to investigate any specific cases. The DSI’s main authority is to investigate criminal cases involving public order, national security, international relations, and organized crime. The DSI will become a vital key to suppress IPR violation because of its strong powers to consolidate all relevant agencies, personnel and experts and to find and access evidence and witness. As many pirates are related to organized crime or international crime especially the producers or wholesale distributors, the Thai Government will have the DSI to investigate such cases in order to crack down on the really influential cases. The IPR owners/their representatives and the DIP will closely cooperate and share the database with the DSI through contact person.

In 2009, Thai Government has swept all counterfeit goods from the notorious counterfeit market, Patpong. The Government destroyed the seized counterfeit goods 3 time in this year, the total cost of which is around 2,367 million Baht.


	Public Education and Awareness


	Various activities were planed to raise public awareness on IPRs.
	Thailand has set up its own website, “www.ipthailand.org”, to provide information regarding to DIP’s activities, IP matters and to receive comments and queries from the public.
Thailand has also organized various fairs, seminars, trainings (both online and offline) and exhibitions to increase public awareness on the necessity of IP for Thailand's Economic Development.  In this connection, the DIP has established a public awareness & policy analysis unit.
The Intellectual Property Center (IPC) within DIP has been launched to served the public as a center for IP information, training, management and public outreach.  The IPC also coordinates with universities, with an attempt to assist them to establish its own Technology Licensing Office.

IPC also provides a professional training for those who works in the intellectual property field such as patent and trademark search workshop, patent drafting workshop, etc.
In 2009, DIP held various campaigns including an anti-piracy song contest.


	APEC Cooperation on IP Issues


	Thailand was in the process of strengthening IP cooperation, both bilaterally and multilaterally, especially among ASEAN and the Mekong River Basin countries.


	Thailand has completed the survey on well-known trademarks of APEC economies, the result of which has been analyzed and reported to the IPEG meeting.
In accordance with Leaders’ Statement, Thailand, by the resolution of the Cabinet, urges its Government agencies to use only legal software and prohibits them from using file sharing technology for illegal purposes.

Thailand has always contributed to surveys proposed and conducted in IPEG such as a survey on plant variety protection, a survey on non-traditional trademark protection, a survey on flexibilities under copyright law.

Thailand also co-sponsors the Model Guidelines on Capacity Building and the Initiative on Protection of Traditional Knowledge and Genetic Resources.
Thailand has participated as a pilot economy in the project on the creation of research market tools for public awareness campaigns.

Thailand is a co-sponsor with Korea on the OVOB seminar.


	Continuously strive to increase 

transparency of IPR requirements,

 including implementation of 

APEC Leaders’ Transparency 

Standards on Intellectual Property

 Rights(  


	Thailand was revising various laws and regulations that were considered impeding the access to its registration procedures.
	Various IP laws and regulations have been amended and promulgated to increase the transparency of its registration process including some expansion of coverage of IP matter, i.e. Petty Patent and other physical marks. Various improvements and guidelines have also been introduced to the administrative procedure to ensure that the APEC Leaders’ Transparency Standards on IPR have been complied with.
Various agencies relating to intellectual property system, especially DIP, Customs Department, CIPITC have uploaded laws and regulations as well as major decisions and judgments on their websites.  The DIP in particular has now uploaded and provided links to Thai IP law in English versions.

Thailand has already complied with the APEC Leaders’ Transparency Standards on IPRs as indicated in her submission in 2007.

DIP has uploaded all draft laws and proposed MOU with dialogue partners on its website.



Appendix – APEC Leaders Transparency Standards on Intellectual Property

Introduction

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.  In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that “APEC sub-fora that have not developed specific transparency provisions should do so,” and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the Intellectual Property Experts Group (IPEG) developed the following set of transparency standards on intellectual property for incorporation into the Leaders’ Statement.  These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos, and provide specific guidance for implementation within an intellectual property context.  

Transparency Standards on Intellectual Property:

1.  In accordance with paragraph 1 of the Leaders’ Statement, each Economy will promptly publish in its national language or otherwise make available its laws, regulations, and progressively, all procedures concerning the protection, including enforcement, of intellectual property rights in such a manner as to enable interested parties to become acquainted with them and so that the system for protecting and enforcing intellectual property rights shall be transparent.

2.  Furthermore, each Economy will clarify procedures and practices regarding application, issuance, and registration of intellectual property rights by providing the following information:  (a) Clear and simple instructions, and an explanation of the steps involved regarding the application and registration process, (b) Examination guidelines and assessment criteria used to review an application for approval, if applicable, (c) Contact points for inquires on standards, technical regulations, and other requirements, (d) Provisions that are directed to SMEs.

3.  Each Economy will also provide a system for the registration of industrial property, which shall include: (a) Providing to the applicant a communication in writing, which may be electronic, of the reasons for any refusal to register a trademark or grant a patent; (b) Providing to the applicant an opportunity to respond to communications from the relevant government authorities, to contest an initial refusal, and to have a higher authority review any  refusal to register a trademark or grant a patent; (c) An opportunity for interested parties to petition to oppose or to challenge a trademark or patent application or to seek cancellation after a trademark has been registered or a patent has been granted; and (d) A requirement that decisions in opposition or cancellation proceedings be reasoned and in writing.
4.  Each Economy will provide that final judicial decisions or administrative rulings, those where appeals are no longer possible, of general applicability pertaining to the protection, including enforcement, of intellectual property rights shall be communicated to the parties to the proceedings.   Each Economy will also provide for prompt publication of such decisions or rulings, or where such publication is not practicable, made publicly available, in a national language in such a manner as to enable governments and rights holders to become acquainted with them.
5.  In accordance with paragraph 2 of the Leaders’ Statement, each Economy will, when possible, publish in advance any proposed changes to laws, regulations, and progressively, all procedures concerning the protection, including enforcement, of intellectual property rights, and provide interested persons a reasonable opportunity for public comment.   Each Economy will also make available to all interested parties timely updates of changes to intellectual property law statutory regimes, including via the APEC Secretariat.

6.  In addition to paragraphs 3, 4, and 5 of the Leaders’ Statement, each Economy will conduct periodic reviews of administrative regulations, rules, and procedures to ensure they are simplified, consistent, and transparent.   Outstanding issues raised by the reviews will be resolved in a timely manner.

7.  Each Economy will publish information on its efforts to provide effective enforcement of intellectual property rights in its civil, administrative and criminal system, including any statistical information that the Economy may collect for such purposes.

8.  Each Economy will conduct regular briefings in appropriate fora to provide updates on the status of intellectual property protection and enforcement as well as future policy direction, if appropriate

Confidential information - Nothing in the provisions of this statement shall require an Economy to disclose confidential information which would impede law enforcement or otherwise be contrary to the public interest or would prejudice the legitimate commercial interests of particular enterprises, public or private.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Intellectual Property Rights, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Intellectual Property Rights, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.








