
	CHAPTER 9: GOVERNMENT PROCUREMENT

	Objective

APEC economies will 

a.
develop a common understanding on government procurement policies and systems, as well as on each APEC economy’s government procurement practices;

b.
 achieve liberalization of government procurement markets throughout the Asia-Pacific region in accordance with the principles and objectives of the Bogor Declaration, contributing in the process to the evolution of work on government procurement in other multilateral fora; 

c.
increase the use of electronic means to conduct government procurement and in so doing seek to promote the uptake of e-commerce more broadly; and

d.     implement and maintain standards consistent with the APEC Leaders’ Transparency Standards.



	Guidelines

Each APEC economy will:

a. enhance the transparency of its government procurement regimes and its government procurement information, consistent with the APEC Leaders’ Transparency Standards;

b. establish, where possible, a government procurement information database and provide the information through a common entry point; 

c. review on a voluntary basis and take appropriate steps to improve the consistency of its government procurement regime with the APEC Non-binding Principles on Government Procurement (transparency, value for money, open and effective competition, fair dealing, accountability and due process , and non-discrimination); and
d. provide for and promote government procurement through electronic means wherever possible.


	Collective Actions

APEC economies will:

a. utilize questionnaire surveys to exchange information on existing government procurement regimes and on publication of government procurement information in APEC economies;

b. maintain contact points to facilitate on-going exchange of the above information;

c. hold workshops, seminars and training courses on government procurement procedures, laws, regulations, regional and plurilateral agreements, and the impact of technological development on government procurement;

d. encourage establishment of an APEC government procurement information database, including information on procurement opportunities and the provision of a common entry point (such as World Wide Web (WWW) Home Page on the Internet) for participation by members on a voluntary basis; and

e. continue to report voluntarily on the consistency of their procurement regimes with the APEC Non-binding Principles on Government Procurement and on the improvements to their regimes.
The current CAP relating to government procurement can be found in the Government Procurement Collective Action Plan.



	Peru’s Approach to Government Procurement in 2008
Since last IAP, Peru has started to implement the necessary framework in order to fulfill the commitments assumed in three Trade Promotion Agreements formalized with the United States, Singapore and Canada, which contains respective Government Procurement Chapters with effect from January 1, 2009. In this sense, Peruvian authorities have introduced some normative, institutional and operational adjustments into the Government Procurement System intended to comply with international standards, achieve the best value for money available, liberalize our procurement market, and provide national treatment to the goods, services and suppliers from our commercial partners. The main reforms introduced by the new Government Procurement Law are the establishment of the Central Public Purchasing Agency as well as the authorization of public acquisitions through commodity markets as an alternative mechanism, among other measures such as the assessment of the Peruvian Procurement System based on the methodology designed by the OECD/DAC-World Bank Round Table. The new government procurement law will entry in force when its regulation is approved.



	Peru’s Approach to Government Procurement in 2008

	Section
	Improvements Implemented Since Last IAP
	Current Measures Applied
	Further Improvements Planned

	Transparency

Implement APEC Leaders’ 

Transparency Standards on

 Government Procurement( 


	New legislation establishes that after awarding contracts all procurement documentation records are made available to any interested supplier, including the tenders submitted except when it involves confidential information that would prejudice the legitimate commercial interests of particular persons or enterprises.

	All public entities at all level of government, including public enterprises, must use the Electronic Government Procurement System (SEACE) www.seace.gob.pe, which constitutes a single entry point for the purpose of enabling suppliers to access information on procurement opportunities in the whole country.

All public entities ought to publish the entire tendering information in this electronic system. To that respect, SEACE constitutes the only official mean to make these publications, containing information such as: notices of intended procurement and invitations to tender, tender documentation (including technical specifications and evaluation criteria), awarding of contracts, annual procurement plans, business opportunities and statistic information. This database is of public access and provides information about prices and conditions for participation in a tendering procedure, which can be used as a reference for future contracts.
CONSUCODE has developed a free service to interested suppliers in order to receive electronically, automatic notifications of relevant procurement information. 

By constitutional mandate, every law, regulation or directive need to be publicized compulsorily in the Official Journal for enter in force. Furthermore, regarding government procurement, all measures of general application such as laws, regulations, directives, administrative and arbitral decisions, practices, are available at www.consucode.gob.pe. 

Tender documentation and the calendar of the selection process are publicized at the same time (attached to) the notice of intended procurement.

Every procurement process has a stage in which any participant can submit questions regarding the tender documentation that the procuring entity is obligated to response through the SEACE.

Additionally, there is a following stage in which any participant can formulate remarks to the tender documentation by considering they contain aspects against the legislation, are favoring to some supplier, product or country of origin, or contain excessive requirements in regard to the procurement object, among other irregularities.

Even once concluded the procurement process the whole documentation and further records are kept at least by ten years and made available to any interested person or authority, without restrictions, solely it is necessary to submit a written request, according to the Transparency and Access to Public Information Law.


	Peru has planed to translate into English language the web site of CONSUCODE, SEACE and the National Register of Suppliers, as well as the Law, its regulations and all complementary normative of general application, in medium term, depending to the financial cooperation that can be achieved, especially from abroad.



	Value for Money


	The New Procurement Law, endorsed by Legislative Decree Nº 1017 on June 03, 2008:

1. Has, as its Main objective, the maximization of the value for money of taxpayers at government procurement.

2. Includes two new binding principles into the legislation: Human Development and Environmental Sustainability.

3. Specifically recognizes as procurement modalities: the Corporative purchases (mandatory and voluntar, reverse auction, purchases by catalogue, and procurement by commission.

4. Establishes special requirements to be fulfilled by the procurement staff in public sector agencies with the aim to become trained and competent.

5. Establishes that, in identifying the desired outcomes of a procurement activity, public sector officials should indicate the program objectives pursued and the functional requirements desired.

New Procurement Law’s Regulations are being designed to enhance the best value for money available in the acquisition of goods, services and works that the government needs for the fulfillment of its functions.

Peru is currently measuring its Procurement System applying the OECD assessment methods with the aim to review if the legislation and practices carry out value for money and comply international standards.

	Currently, in Peru there exists the following measures related to the achievement of the best available value for money in government procurement:

AT ASSESSING NEEDS AND DESIRED OUTCOMES, procurement staff should consider:

1. Funds availability.

2. To revise and redefine the initial statement of need, if necessary.

3. to take specialized advise from technical and specialized experts, if necessary.

AT SELECTION OF APPROPRIATE PROCUREMENT METHODS, Peruvian GP System provides a set of procurement mechanisms that should be used, depending of the nature and strategic importance and convenience of the procurement. 

Nowadays, in Peru, in order to select the supplier of the required goods and services, a public sector agency counts with the following instruments:

First, if the good or service required is included into the Catalogue of Framework Agreements (which is the outcome of the general procedure developed by CONSUCODE), the agency should acquire it directly from the supplier who offers the best conditions.

Otherwise, the agency should verify if its requirement has been included into the Basic Goods or Services’ Lists; in order to develop a Reverse Auction (in presence or electronically).

Only when the good or service required is not included into such registers publicized in the SEACE, a public agency will carry out the general procedure.

In any case, it will be possible to access to the alternative mechanism of the Commodity Markets.

Likewise, any public agency may decide:

· To select the supplier, individually or in a joint way with other agencies, in order to obtain the benefits of Corporative Purchasing. (However, if there is a legal endorsement, the agency must compulsorily do it);
· To ask to another public sector institution the selection of the contractor.

AT EVALUATION OF SUPPLIERS AND THEIR OFFERS. In order to verify the competence and capability of prospective suppliers, the first requirement in Peruvian GP is the mandatory registration in the National Register of Suppliers, in which local and foreign providers should demonstrate, in a sort of pre-qualification, they have legal identity and management competence, (in all cases: goods, general and consulting services, and works), plus technical and financial capabilities (in consulting services and works). 

Once at an specific procurement, bidders should comply with requirements strictly regarded to the procurement object (for instance: authorizations for trading medicines), as well as to prove their product offered comply with technical specifications required. 

Next, evaluation of technical bids is accordingly to the criteria published previously as part of procurement documents, taking into account factors such as delivery, commercial warranties, after-sale support, and availability of spares as well as suppliers’ experience. Finally, price (and, sometimes, provider funding) are taken into account for evaluation of economical offers. At reverse action, the price is the sole factor of evaluation.

THE PROCUREMENT PROCESS PROVIDING VALUE FOR MONEY. Aimed to minimize procurement transaction costs, Peruvian GP System presents the following features/practices:

· Submission of a sworn declaration instead of a banking guarantee as bid bond or requirement to submit tenders. 

· Exonerate the SMEs from the submission of an execution warranty as requirement to subscribe the contract.

· The substitution of paper media and courier services by electronic means of communication during the procurement process allows to the government to safe more than US$ 20 million per year.

· It is not necessary to present documentation submitted to the National Register of Suppliers at a particular procurement process.

· None procurement process is valid if it was not included into the respective Procurement Annual Plan prior to the invitation to submit tenders.

· Legislation prescribes that both technical specifications and evaluation criteria should not be unnecessarily complex or onerous to comply by suppliers.


	Peru is working in order to adapt the United Nations’ Classification System to the National Catalogue of Goods and Services.

Peru plans to develop a procurement market research system in order to identify the appropriate procurement method for the Top 100 mostly acquired by Peruvians public sector agencies.

Peru is also preparing the implementation of an evaluation system to measure the performance of the public officers responsible to carry out procurement processes.

An incentive program will be implemented in favor of public officers that make great savings to the public administration during procurements processes.


	Open and Effective Competition 


	In order to achieve the most open and effective competition:

Peru is liberalizing its procurement market through free trade agreements that include a government procurement chapter. In this context, in January 1, 2008, will enter in force the respective FTAs between Peru and Canada, Singapore and the United States.

The new legislation contains several measures intended to facilitate the participation of foreign suppliers in Peruvian procurement. For example:

· The term between the notice of intended procurement and the submission of tenders has been extended from 20 to 30 days;

· The registration into the National Register of Suppliers will be simplified allowing fee payment and submission of documentation by the Internet.


	Due all notices for intended procurement are published in SEACE, all interested suppliers can apply to participate in any tendering procedure of their interest.

In Peruvian GP System there are no restrictions or limitations to the participation of foreign suppliers, just it is necessary their registration at the National Register of Suppliers in order to verify suppliers have enough legal, technical and financial abilities, specially for consulting and construction services.

According to the principle of Open Competition, the design and fulfillment of procurement procedures should include regulations and practices that foster the most wide and objective concurrence of potential suppliers.

	Peru plans to translate to English language the notice of intended procurement within the thresholds established in the WTO’s Government Procurement Agreement.

Within the new organizational structure of CONSUCODE, it will be included an area of Economic Studies, Market Research and Development, in order to enhance the adaptation of procurement methods to the market’s circumstances, as well as to identify the conditions that limit competition.

	Fair Dealing


	In order to avoid conflict of interests at dispute settlement arose from the selection phase of mandatory corporative purchases and framework agreements, has been established the Centralized Public Purchasing Agency (PERU COMPRAS) which will be in charge of the realization of both procurement modalities, whereas CONSUCODE will follow solving the complaints arose from these procurement methods.

The new legislation includes the Equity, Reasonability and Publicity Principles, by which government officials have the obligation to treat all participating potential suppliers equitably, as well as to design and conduct procurement processes in a reasonable manner.


	The whole information regarded to all procurement processes should me publicized by Internet through the SEACE allowing that any interested person can accede to it. Additionally, according to the Transparency and Access to Public Information Law, any person can ask the revision and/or copy of the procurement files

Government Procurement Law stipulates a series of circumstances by which some authorities, officials, suppliers and their families can not participate in procurement processes. This prohibition implies the process and/or contract invalidity.

According to Morality, Impartiality, Fair Dealing and Transparency Principles, procurement practices should be conducted in a fair manner and with integrity, 

Procurement staff officials as well as consulting suppliers who have access to procurement information are responsible to keep it secure and do not use it for personal gain or to prejudice fair, open and effective competition.


	CONSUCODE is working at the elaboration of the Government Procurement Ethics Code



	Accountability and Due Process


	-
	According to Peruvian Legislation:

Government officials are responsible for the action and decisions that they take as well as for the resulting outcomes. Members of procurement staffs have the responsibility of ensuring that any procurement process is developed according to the legislation, the ethics and procurement principles; otherwise, sanctions will be applied, including the destitution of those public officers that had administrative, civil or criminal liability.

The law establishes the function of CONSUCODE concerning reports to the Supreme Audit Institution and to the prosecuting authorities concerned with the punishment of criminal offenses.
All public entities must keep proper records of every single procurement process with the aim to carry all the information concerning the tendering procedures.

There exist mechanisms for the scrutiny of procurement process and channels for the attention of complaints. CONSUCODE has the capability to suspend or cancel any procurement process in which the legislation and procedures are unfulfilled.

The Peruvian National System of Control contains a series of mechanisms intended to manage internal and external controls and audits. Nowadays, internal audit depend on the General Comptroller Agency.

To solve disputes emerged at the selection of suppliers phase, has been endorsed a review mechanism at the administrative level.
Otherwise, to solve controversies emerged at the contractual phase, conciliation and arbitration are the mechanisms that mandatorily should be used.

	Peru is working to design a decentralized model of CONSUCODE´s  functions, allowing it to supervise tendering procedures, resolve dispute settlements and attend complaints in every and single Peruvian Region in a more efficient way.   

In the short term, CONSUCODE will reformulate its internal organization in order to supervise more efficiently the whole procurement processes. 


	Non-discrimination


	National Treatment Principle contained in Free Trade Agreements will allow extend the 20% bonus over the total punctuation obtained by suppliers of goods and services produced in Canada, Singapore and the United States.
Procurement New Law eliminates the application of the 20% bonus for the procurement of goods and services under reverse auction method.
	There exists a 20% bonus for goods and services produced in Peru, given to the total technical and economic valuation of the proposal.
Peru has finished free trade agreement’s negotiations with the European Free Trade Association - EFTA (Iceland, Liechtenstein, Norway and Switzerland) and currently is negotiating another one with the European Union.

	There is a project of law in the Congress to limit the scope of this measure (20% bonus) to certain goods. 

In the medium and long term, Peru plans to initiate negotiations for FTAs with Central America countries (CAFTA), Australia, Korea, Morocco, and South Africa, among others, all them including a Government Procurement Chapter.



	Improvements in Peru’s Approach to Government Procurement since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy

Position


	Peruvian Procurement system was improved, and regulations on such topics have entered into force before the end of the September 1998, when the Regulations of the Law 26850 were published. Since then, the supervision of its implementation is in charge of the Superior Board of Purchases and Contracts of the Government (CONSUCODE), created by this Law.

 

Law 26850 and its provisions established several principles such as transparency, open and effective competition, morality, impartiality, efficiency, value for money, fair dealing, accountability, due process and non discrimination.

 

CONSUCODE is an autonomous institution in an administrative and financial way, attached to the Prime Minister’s Office (PCM).
 

CONSUCODE is responsible mainly for the administration of the invalidated suppliers and validated national registry of contractors, as well as to rule as a Last Resort Court in issues regarding administrative complaints, via its Tribunal.

 

 For further details please visit: (Spanish only)

 

http://wwwconsucode.gob.pe

	In 2001, Law Nº 27330 modified the Law Nº 26850 with the following changes:

· The “urgent situation” was defined. 

· The Permanent Special Committee was established.

· The “seriousness warranty” that had to be presented with the economic bid, was eliminated. 

· The dispute settlement mechanism was widened to include all tendering procedures.
 

In 2004, the Law Nº. 28267 modified the Government Procurement Act (Law Nº 26850), establishing the following main modifications and improvements:

· The National Register of Suppliers was created, in contrast to the previous Register, which was only for suppliers of public works.           

· The recognition of SEACE as a mandatory instrument for the state contracting. 

· Implementation of new mechanisms to evaluate contractors such as inverse auctions, price registration covenants, and corporative acquisitions.

· Simplification of government procurement procedures. 

· Restrictions for the use of the mechanism called direct purchases, which are limited tendering procedures.
In year 2006, Peru has started to implement completely the use of new tender modalities government procurement, such as reverse auction, purchases by catalogue and corporative purchases.

In 2007, Peru has begun also with the use of electronic means for procurement transactions under the modality of reverse auctions and also for procurement in the case of minor purchases. Otherwise, other changes were introduced at the law concerning domestic review mechanisms in order to get a more effective and timely review procedures for suppliers according to the principle of due process.
In 2008, Peru has started to implement the necessary framework in order to fulfill the commitments assumed in three Trade Promotion Agreements formalized with the United States, Singapore and Canada, which contains Government Procurement Chapters with effect from January 1, 2009. In this sense, the Peruvian authorities have introduced some normative, institutional and operational adjustments into the Peruvian Government Procurement System intended to comply with international standards, achieve the best value for money available, liberalize our procurement market, and provide national treatment to the goods, services and suppliers from our commercial partners. The main reforms incorporated by the new Government Procurement Law are the establishment of the Central Public Purchasing Agency as well as the permission for public acquisitions through commodity markets as an alternative mechanism, among other measures such as the assessment of the Peruvian Procurement System based on the methodology designed by the OECD/DAC-World Bank Round Table. The new government procurement law will enter in force once its regulation is approved.



	Transparency

Implement APEC Leaders’ 

Transparency Standards on 

Government Procurement(  


	In 1998, law 26850 established Transparency as one of the most important principles in the procurement system.

 
It is a decentralized system of purchases and contracts, by which each public institution is responsible for its selection processes, which allows the adjustment of these to the needs and characteristics of each market.

 

The supervision of the transparency of the process is shared between the Superior Board of Purchases and Contracts of the Government and the General Comptroller’s Office for the Republic, whether they try to practice administrative justice or guard the legality of the performance of the summoning entity, respectively. 

(Peru’s IAP 1998)

 

In 1998, the Peruvian pattern of purchases and contracts implied a series of important changes in order to assure that the purchases and contracts are held within a transparent, efficient and safe framework, both for the Government and contractors.

 

Therefore, it was stipulated that Public Entities must prepare an Annual Plan for Purchase and Contracts, which can only be modified by the highest administrative authority according to the extraordinary needs of the Entity an its budgetary disposition. In this way, the purchases and contracts carried out by the entities fit within a planned process, which supports the transparency of the processes and the competition of bidders.
 

This legislation envisaged that for purchases and contracts, a Special Committee responsible for the tendering procedures and the granting of the awards to bidders must be appointed. Moreover, the Special Committees when necessary, may be formed by specialists on the topic of the article to be bought or on the service to be contracted, even if they are not part of the institution.

 

The Law and Regulations indicate that a direct resolution shall apply when dealing with lawsuits of minor importance, and prompt administrative proceedings when dealing disputes which may arise from the granting or subscribing a contract derived from public bids or auctions. Mediation and arbitration is compulsory when dealing with disputes arising from the execution of a contract derived from a limited or public auction.


	In 2001, the Prime Minister’s Office (PCM) has approved complementary norms of the Government Contracts and Acquisitions Law.  For example, the purchase of goods and hiring of services for military purposes have been clearly classified into 2 categories: military secrets and other.  Thus, the latter has to be carried out following the general government procurement law.    

 

In 2002, the Peruvian Congress has approved the Law N° 27806, Transparency and Access to Public Information Act.  This law establishes among its objectives to disseminate:

· -          the goods and services acquired,

· -          the people responsible for these acquisitions, and

· -          the executed budgets.

 

The Prime Minister’s Office (PCM) approved the Supreme Ordinance N° 031-2002-PCM on May 2002, regarding the General Policies for the Development of the Government Procurement Electronic System.  CONSUCODE becomes the principal office in charge of the administration and operation of this Electronic System.

  
For further details please visit: (Spanish only)

http://www.seace.gob.pe
 
Since year 2004, the Peruvian Government established that all public entities at all level of government, including public enterprises, must use the Electronic Government Procurement System (SEACE) www.seace.gob.pe. This web site constitutes a single entry point for the purpose of enabling suppliers to access information on procurement opportunities in the whole country.
The Peruvian transparency regulation, including the last guideline approved by FONAFE,
[5] establishes the use of transparent practices by which public enterprises are obliged to publish on their web sites, all procurement information, such as the decision on contract awards and listed information about their 50 main providers and the major goods and services that are mostly acquired.

Since year 2005, all public entities ought to publish the entire tendering information in this electronic system. To that respect, SEACE constitutes the only official mean to make these publications, containing information such as: notices of intended procurement and invitations to tender, tender documentation, including technical specifications and evaluation criteria, awarding of contracts, annual procurement plans, business opportunities and statistic information. SEACE also ensures transparency and reduces transaction´s costs. 

All measures of general application such as laws, regulations, practices, are available at www.consucode.gob.pe.


	Value for money


	In 1998, the law 26850 established Value for Money as one of the most important principles in the procurement system.

 

In 1998 due to the regulations on administrative simplification, most documents that bidders had to present changed to sworn statements only, which have to be verified by the pertaining institutions.


	Since 2001, Government Procurement legislation allows to:

· substitute the award guarantee for a sworn declaration;

· exonerate the bidder from the requirement to present an execution guarantee in order to participate in small quantity processes;

· use a small number of newspapers where the convocation details have to be published, without affecting the dissemination of information; 

· use electronic means of communication during the procedure; and,

· have a wide flexibility in the selection award, thus reducing costs for the new selection processes. 

 

The Prime Minister’s Office (PCM) approved the Supreme Ordinance N° 031-2002-PCM on May 2002, regarding General Policies for the Development of the Government Procurement’s Electronic System.   CONSUCODE is the principal authority in charge of the administration and operation of this Electronic System. This electronic system (SEACE) will reduce costs of transactions.

 

SEACE enables to better accomplish the value for money principle. This is possible through the development of a database available to support contracting processes.  This database is of public access and provides information about prices and conditions, which can be used as a reference for future contracts. Also, the call for bids is done through SEACE, replacing newspaper ads and reducing the selection processes expenses. 

 

Other important improvements oriented to the selection and contracting procedures are the simplification of the consequences of the declaration of absence of providers or valid offers, and the existence of more restrictions for the use of limited tenders (exemptions application).
Since year 2005, procurement law establishes new tender modalities: corporative purchases, reverse auction and purchases by catalogue. These three new modalities have been totally implemented right now and are being used by public entities, as appropriate, with respect to the goods and services that need to be procured. 

a. Corporative purchases: by this method, one public entity centralized the procurement of a group of entities, allowing to the public administration great savings and better procurement conditions by doing economy of scale. Since year 2005, there exist two kind of corporative purchases: i) facultative: that are subject to a cooperative agreement celebrated among entities; and ii) mandatory: always defined by law. It is important to mention, that mandatory corporative purchases are now carried out by CONSUCODE.

b. Reverse auction: this method was successfully implemented during the year 2005, and it is use when a procuring entity procures commercials or standarized goods or services, with technical specifications and performance requirements previously defined, where only price can be discussed (supplier that bid the lowest price gets the award of the contract). There are two types of reverse auction: by public act or electronically. 

c. Purchases by catalogue: this method means that CONSUCODE makes available continuously in electronic form, a notice inviting interested suppliers to apply for inclusion on a catalogue, choosing  suppliers according to the most advantageous offers presented. The chosen offers will be published in an electronic catalogue, so public entities could purchase and hire through this catalogue whenever they need to. 
During 2005, Peru implemented the National Register of Suppliers for goods, services, providers and public entities as the official suppliers´s data base. 

This Register will be the base of electronic transactions that will take place in the near future, as well as the catalogue of goods and the catalogue of public entities. The National Register of Suppliers began their activities in June 2006, and the inscription can be made electronically. 

This Register requires suppliers to satisfy the following requirements for their inscription: legal ability, and in the case of construction services, including consulting services, also technical and economic ability. This will enable to manage a centralized source of information, which will include systematized data concerning to capacity ability and prior providers´s performance with respect to trade relations with the public sector.

Since year 2006, electronic transactions through SEACE have been taken place for procurements below US$ 4,000. 

In 2008, New Procurement Law and Regulations have been designed to enhance the best value for money available in the acquisition of goods, services and works that the government needs for the fulfillment of its functions. In this sense, the new legislation:

1. Has, as its Main objective, the maximization of the value for money of taxpayers at government procurement.

2. Includes two new binding principles into the legislation: Human Development and Environmental Sustainability.

3. Establishes special requirements to be fulfilled by the procurement staff in public sector agencies with the aim to become trained and competent.

4. Establishes that, in identifying the desired outcomes of a procurement activity, public sector officials should indicate the program objectives pursued and the functional requirements desired.



	Open and Effective Competition 


	In 1998, the law 26850 entered in force, established the Open and Effective Competition like an important principle that must be present in a constant manner inside the Government Procurement framework.

 

Since 1998, Government Procurement Law in Peru doesn't allow to describe in the tendering documents of the tendering procedures, goods or services with specific trade marks, patent, particular designs, and so on. 

 

This Law provides that the tendering process should contain:

· the public entity’s name and its business address;

· the type of selection process;

· the description of the goods, service or public works;

· the date of presentation of proposals, among other data; and,

· the details of the various stages of the process, taking into account the established time limits.

	From 2001, as a general rule, notices of intended procurement are published in the official newspaper and in another newspaper of national or local circulation. For tendering processes where this is not necessary, it must be communicated to the Commission for the Promotion of Small and Micro Enterprises (PROMPYME) for its dissemination and CONSUCODE for its supervision.

 

For further details please visit: (Spanish only)

www.consucode.gob.pe
 

In 2002, the Peruvian Government has approved the Supreme Ordinance DS-042-2002, which allows more participation of small and micro enterprises in the making of police uniforms.

 

In 2004, through SEACE, a greater number of suppliers can access to tender notices, via electronic means.  Also, every provider has the same access conditions to the specialized information about procurement opportunities with the Peruvian Government. 

 
SEACE enables to centralize in a single entry point all information concerning procurement opportunities SEACE also includes a business opportunities link that enables registered providers to become acquainted with the information related to their business branch. 

Through SEACE, all suppliers (national and aliens), have the same access´s conditions to the detailed information concerning to procurement opportunities with the Peruvian Government. It is important to mention that SEACE publishes notices of intended procurement and concurrently provides tender documentation in this electronic medium. 

CONSUCODE has developed a free service to interested suppliers in order to receive electronically, automatic notifications of relevant procurement information. 

The only requirement to participate in a tendering procedure is to be registered in the National Provider’s Register. Otherwise as established before, it is prohibited by the Peruvian law that any public entity can establish an individual register system for contractual purposes.

Any registered provider under the National Provider’s Register can be excluded or banned from participating in a tendering procedure only if it is sanctioned by an administrative resolution of CONSUCODE´s Administrative Tribunal.
Peru is liberalizing its procurement market through free trade agreements that include a government procurement chapter. In this context, in January 1, 2008, will enter in force the respective FTAs between Peru and Canada, Singapore and the United States.

The new legislation contains several measures intended to facilitate the participation of foreign suppliers in Peruvian procurement. For example:

· The term between the notice of intended procurement and the submission of tenders has been extended from 20 to 30 days;

· The registration into the National Register of Suppliers will be simplified allowing fee payment and submission of documentation by the Internet.



	Fair Dealing


	In the context of its international obligations, since 1998, Peru seeks to ensure equal access to government procurement for all Peruvian suppliers in order to contribute to lower purchasing costs and development of a strong economy in an environment of competition, transparency and efficiency.

 

Since 1998, Government Procurement’s legal framework in Peru:

 
1. Prohibits restrictive practices such as Collusion;

2. Reaffirms the principle of morality. Behavior of public officials, as well as suppliers, bidders and contractors, have to be characterized by honesty and truthfulness, and,

3. Clearly defines responsibilities and sanctions.  Any infraction of the government procurement law by public officials or private companies will be sanctioned.  

 

For further details please visit: (Spanish only)

www.consucode.gob.pe 
 
	Since it was created, CONSUCODE permanently evaluates the behavior of the parties involved in the procurement process. Thus, the Government Procurement new legal framework in Peru, implemented in 2001 and 2004, that warrants fair dealing, accountability and predictability for making the process foreseeable:

 

1. Prohibits establishing preferences regarding to a specific trademark, design, country of origin or provider.

 

2. Establishes restrictions for the participation of public authorities, officers, servants and their relatives, to avoid disadvantageous situations for providers coming from the private sector.

 

3. Establishes a mechanism of observations and enquiries referred to the tender documentation, before acquiring a binding status.

 

4. Demands that the tender documentation includes the draft of the contract. Once the selection process is concluded, the text of this draft will be binding for the parties. 

 

5. Demands that the tender documentation includes the methods for bid evaluation. 

 

6. Once a tendering procedure has begun, it shouldn’t be cancelled.  The termination of the tendering procedure could only be finish base on legal grounds.

 

7. There are mandatory clauses established by the law in the field of dispute settlement through conciliation and arbitration at the executive stage of the contract, in the field of resolution and termination of the contract and in the field of warranties related to the contract.

 

8. Peruvian legislation is characterized by the relative absence of the so called exorbitant clauses that give special prerogatives to the state. Currently, only in the case of additional works, the state is enabled to order their realization in accordance with the public purpose of the contract.

 

9. When a contract is resolved because of the liability of a public entity, there is an obligation to compensate the contractor for damages arising from that situation. This compensation includes the payment of an interest rate according to legal dispositions.
There is a citizen vigilance system that has been implemented in 8 Regions of the country and it is based on a USAID project.  

This project consist in giving capacity building through training to citizens by CONSUCODE about the correct application of law and procedures on government procurement in order to participate in the tendering procedures such as actives observers, supervising that public officials can comply according with the procurement law and with the system. 
In 2008, in order to avoid conflict of interests at dispute settlement arose from the selection phase of mandatory corporative purchases and framework agreements, has been established the Centralized Public Purchasing Agency (PERU COMPRAS) which will be in charge of the realization of both procurement modalities, whereas CONSUCODE will follow solving the complaints arose from these procurement methods.

In 2008, into the new legislation have been incorporated the Equity, Reasonability and Publicity Principles, by which government officials have the obligation to treat all participating potential suppliers equitably, as well as to design and conduct procurement processes in a reasonable manner.



	Accountability and Due Process


	Since 1998, Accountability and Due Process have been present in a constant manner inside the Government Procurement legal framework, which:

1. Establishes clear rules for the whole process.

2. Requires fulfillment of the prospectus and bids obligations.  

3. Regulates training and responsibilities for public officers. 

4. Provides a complaint and accusation system.


 

Independently of the complaint or consultation mechanisms provided in the tendering documentation, the supplier or bidder can formulate directly to CONSUCODE complaints or accusations for irregularities made by the Entity in the procedure contest.

 

The Law and Regulations indicate that a direct resolution shall apply when dealing with lawsuits of minor importance, and prompt administrative proceedings when dealing disputes which may arise from the granting or subscribing a contract derived from public bids or auctions. Mediation and arbitration is compulsory when dealing with disputes arising from the execution of a contract derived from a limitation process or public auction. 


	Since 2001, the law establishes sanctions to those public officers that cause situations of shortages of goods, services or Works, inducing the institution to carry out in these cases direct acquisitions without selection processes. The law establishes the function of CONSUCODE concerning reports to the Supreme Audit Institution and to the prosecuting authorities concerned with the punishment of criminal offenses.

 

Since 2001, Peru’s Contracts and Acquisitions Tribunal is CONSUCODE’s jurisdictional branch in charge to resolve in the last resort and concerning to disputes arising during the selection stage:

 

· administrative processes as a result of disputes between private and public entities;

· apply sanctions to suppliers according with the legal framework and the due process of law.

 With the aim to make the review mechanism more efficient during the tendering procedures, three new courtrooms (before it existed just one) at the CONSUCODE´s Procurement Tribunal have been created.   It is important to mention that this Tribunal constitutes the last administrative resort.
Otherwise, the time limit for suppliers to submit a written challenge has been widen from 5 to 10 calendar days. With this measure, suppliers count with more time to invoke a review procedure.


	Non-discrimination


	Since 1998, Peru’s Government is working to eliminate discriminatory measures and practices in order to contribute to an equal treatment in all selection processes.

	In 1999, the Peruvian Congress approved a bonus of 10% for goods and services produced in Peru, given to the total technical and economic valuation of the proposal. 

 

Since 2001, current Government Procurement legislation divides Public Bid and Contest in national or international events, depending whether industrial plants or facilities exist in Peru (for goods acquisition and execution of public works) and the need to have international participation in the process (for the case of consultant’s work). This disposition doesn't apply to the acquisition of medicines.

 

Since 2001, for selective direct awards and small quantity awards of public works, a 10% bonus is considered, if the bidders or their company reside in the area or are adjacent to where the public works is to be undertaken.

 

In 2002, the Peruvian Congress has elevated the temporary bonus from 10% to 20% for goods and services produced in Peru, given to the total technical and economic valuation of the proposal. 

 

In 2004, the new act and regulations establish that there are no differences between national and international Public Bids and Contests, except for public works.
 
In 2006, procurement law amendment establishes that there are no longer differences between national and international tendering procedures. 
Since January 1st 2009, National Treatment Principle contained in Free Trade Agreements will allow extend the 20% bonus over the total punctuation obtained by suppliers of goods and services produced in Canada, Singapore and the United States.



Appendix – APEC Leaders’ Transparency Standards on Government Procurement
Introduction

The Government Procurement Experts Group (GPEG) was established in 1995 to consider ways to increase transparency of, and liberalise, government procurement markets in accordance with the goals of the Bogor Declaration. APEC identified and agreed a collective action plan for government procurement. A key component of the plan was to develop a set of non-binding principles on government procurement. This was in line with the APEC General Principle of flexibility, enunciated in the Osaka Action Agenda: “Considering the different levels of economic development among the APEC economies and the diverse circumstances in each economy, flexibility will be available in dealing with issues arising from such circumstances in the liberalisation and facilitation process”.

In 1999 GPEG completed the Non-Binding Principles on Government Procurement (NBPs) that identify elements and illustrative practices on the principles of

transparency, value for money, open and effective competition, fair dealing, accountability and due process, and non-discrimination. The NBPs have the support

and commitment of all Economies and have been adopted as the basis of the Government Procurement section of APEC economies’ annually revised Individual

Action Plans recording progress towards the Bogor goals of free and open trade and investment.

The NBPs have been a major contributor to the success of Economies and GPEG in promoting transparency in government procurement. The majority of GPEG members have completed their voluntary reviews and reports of their government procurement systems against the non-binding principle of Transparency. Through this process, Economies are exploring how best to implement the principles and to voluntarily bring their systems into conformity with them. This general transparency principle applies to all aspects of government procurement, including the elements of the general operational environment, procurement opportunities, purchase requirements, bid evaluation criteria and award of contracts. Establishing and maintaining transparent procurement markets not only assists Economies to learn from each other but also enables industry to obtain a clear understanding of the procurement markets operating within member economies.

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the “Statement to Implement APEC Transparency Standards” (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.

Paragraph 7 of the Leaders’ Statement states that, consistent with the transparency standards in paragraphs 1-6 of the Leaders’ Statement, Economies will follow the transparency provisions contained in the APEC Government Procurement Experts Group (GPEG) NBPs. In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that “APEC sub-fora that have elaborated transparency provisions should review these regularly and, where appropriate, improve, revise or expand them further,” and also instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement. Ministers Responsible for Trade meeting in Khon Kaen on June 2-3 “instructed officials to complete work underway to develop area-specific Transparency Standards.”

The Transparency Standards on Government Procurement, as set out below, are consistent with and fully reflect the General Principles in the Leaders’ Statement and the transparency-related provisions of the NBPs. Implementation of both the Transparency Standards on Government Procurement and the NBPs will promote transparency in government procurement in the Asia-Pacific region.

Transparency Standards on Government Procurement:

Transparency in the government procurement context means that sufficient and relevant information should be made available to all interested parties consistently and in a timely manner through a readily accessible, widely available medium. This applies to all aspects of government procurement, including the general operational environment, procurement opportunities, purchase requirements, bid evaluation criteria and award of contracts.

1. Consistent with paragraph 1 of the Leaders’ Statement, each Economy will: (a) ensure that its laws, regulations, and progressively judicial decisions,

administrative rulings, policies (including any discriminatory or preferential treatment such as prohibitions against or set asides for certain categories of suppliers), procedures and practices (including procurement methods) related to government procurement (collectively referred to as “procurement rules”) are promptly published or otherwise made available, for example, via the Internet, in such a manner as to enable interested persons and other Economies to become acquainted with them; (b) designate an official journal or journals and publish the procurement rules in such journals on a regular basis and make copies of the journals readily available to the public (e.g., via the Internet); and (c) promote observance of the provisions of this paragraph by the regional and local governments and authorities within its customs territory.

2. Each economy will disseminate information on its procurement rules, for example, by: (a) publishing either a positive or negative list of the procuring entities subject to its rules; and (b) providing a description of its procurement rules on the APEC Government Procurement Experts Group Home Page and linking its government procurement Home Page, where available, with the APEC Government Procurement Experts Group Home Page.

3.  Consistent with paragraph 2 of the Leaders’ Statement, when possible each Economy will publish in advance any procurement rules that it proposes to adopt; and provide, where applicable, interested persons a reasonable opportunity to comment on such proposed procurement rules. 

4. Consistent with paragraph 3 of the Leaders’ Statement, each Economy will endeavor upon request from an interested person or another Economy to promptly provide information and respond to questions pertaining to any actual or proposed rules. Each Economy will also establish contact points for such inquiries.

5. Consistent with paragraph 4 of the Leaders’ Statement, in administrative proceedings applying to any procurement rule, each Economy will ensure that: (a) wherever possible, persons of another Economy that are directly affected by a proceeding are provided reasonable notice, in accordance with domestic procedures, when a proceeding is initiated, including a description of the nature of the proceeding, a statement of the legal authority under which the proceeding is initiated and a general description of any issues in controversy; (b) such persons are afforded a reasonable opportunity to present facts and arguments in support of their positions prior to any final administrative action, when time, the nature of the proceeding and the public interest permit; and (c) its procedures are in accordance with domestic law.

6. Consistent with paragraph 5 of the Leaders' Statement, where warranted, each Economy will ensure that appropriate domestic procedures are in place to enable prompt review and correction of final administrative actions, other than those taken for sensitive prudential reasons, regarding matters covered by these Standards, that: (a) provide for tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the matter; (b) provide parties to any proceeding with a reasonable opportunity to present their  respective positions; (c) provide parties to any proceeding with a decision based on the evidence and submissions of record or, where required by domestic law, the record compiled by the administrative authority; and (d) ensure, subject to appeal or further review under domestic law, that such decisions are implemented by, and govern the practice of, the offices or authorities regarding the administrative action at issue.

7. Each Economy will endeavour to maximize transparency in access to procurement opportunities. This should be accomplished where possible by: (a) where open tendering is adopted, publishing procurement opportunities in a medium readily accessible to suppliers (e.g., on the Internet); (b) making the same information on procurement opportunities available in a timely manner to all potential suppliers; (c) publishing contact details of purchasers, and their product/ service purchase interests, for suppliers wishing to register their interest in being notified of bidding opportunities that may not be publicly advertised; (d) making available early advice of complex high-value procurement needs through staged procedures such as public requests for information, requests for proposals and invitations for pre-qualification, and allowing adequate time for interested suppliers to prepare and submit a response; (e) making publicly available requirements and procedures for pre-qualification of suppliers; and (f) any time limits established for various stages of the procurement process.

8. Each Economy will make available for suppliers all the information required to prepare a responsive offer. This should include where possible: (a) providing in procurement notices the following information: the nature of the product or service to be procured; specifications; quantity, where known; time frame for delivery; closing times and dates; where to obtain tender documentation, where to submit bids, and contact details from which further information can be obtained; (b) providing any changes to participating suppliers; and (c) providing tender documentation and other information to suppliers promptly on request.

9. Each Economy will maintain transparent criteria for evaluating bids and evaluate bids and award contracts strictly according to these criteria. This should be done where possible by: (a) specifying in procurement notices or tender documentation all evaluation criteria, including any preferential arrangements; and (b) maintaining, for a predetermined period proper records of decisions sufficient to justify decisions taken in the procurement process.

10. Each Economy will award contracts in a transparent manner. This should be accomplished where possible by: (a) publishing the outcome of the tender including the name of the successful supplier and the value of the bid; and (b) as a minimum promptly notifying unsuccessful suppliers of the outcome of their bids and where and when contract award information is published, and debriefing unsuccessful suppliers on request.

11. Consistent with paragraph 11 of the Leaders’ Statement, an Economy does not need to disclose confidential information where such disclosure would impede law enforcement, the enactment of laws, or that would be contrary to the public or national interest, or compromise security of the economy concerned or that would prejudice the legitimate commercial interests of particular persons or enterprises.  Each economy will keep commercially sensitive information secure and prevent its use for personal gain by procurement officials or to prejudice fair, open and effective competition.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Government Procurement, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Government Procurement, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.





�[5] For: Fondo Nacional de Financiamiento de la Actividad Empresarial del Estado; or: Government Found for the Financing of the Public Enterprise Activities.  





