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	Chapter 9 : Government Procurement

	Objective

APEC economies will 

a.
develop a common understanding on government procurement policies and systems, as well as on each APEC economy’s government procurement practices;
b.
achieve liberalization of government procurement markets throughout the Asia-Pacific region in accordance with the principles and objectives of the Bogor Declaration, contributing in the process to the evolution of work on government procurement in other multilateral fora; 
c.
increase the use of electronic means to conduct government procurement and in so doing seek to promote the uptake of e-commerce more broadly; and
d.         implement and maintain standards consistent with the APEC Leaders’ Transparency Standards.



	Guidelines

Each APEC economy will:

a. enhance the transparency of its government procurement regimes and its government procurement information, consistent with the APEC Leaders’ Transparency Standards;
b. establish, where possible, a government procurement information database and provide the information through a common entry point; 
c. review on a voluntary basis and take appropriate steps to improve the consistency of its government procurement regime with the APEC Non-binding Principles on Government Procurement (transparency, value for money, open and effective competition, fair dealing, accountability and due process , and non-discrimination); and
d. provide for and promote government procurement through electronic means wherever possible.


	Collective Actions

APEC economies will:

a. utilize questionnaire surveys to exchange information on existing government procurement regimes and on publication of government procurement information in APEC economies;

b. maintain contact points to facilitate on-going exchange of the above information;

c. hold workshops, seminars and training courses on government procurement procedures, laws, regulations, regional and plurilateral agreements, and the impact of technological development on government procurement;

d. encourage establishment of an APEC government procurement information database, including information on procurement opportunities and the provision of a common entry point (such as World Wide Web (WWW) Home Page on the Internet) for participation by members on a voluntary basis; and

e. continue to report voluntarily on the consistency of their procurement regimes with the APEC Non-binding Principles on Government Procurement and on the improvements to their regimes.
The current CAP relating to government procurement can be found in the Government Procurement Collective Action Plan.



	Mexico’s Approach to Government Procurement in 2008
Government Procurement (GP) at the federal level entities and government enterprises in Mexico is regulated by the Law on Acquisitions, Leasing and Services of the Public Sector (LAASSP), by the Law of Public Works and Related Services (LOPSRM), by the GP Chapters in the Free Trade Agreement's (FTA) concluded by Mexico and other administrative rulings.

This legal framework sets the rules by which the government entities operate their procurement. Those rules include, for example, the information that tender notices must contain in order to enable prospective bidders to get timely notice of bidding opportunities and the essential requirements for participation in a particular procurement.
Information related to business opportunities with the federal government can be accessed at Compranet (www.compranet.gob.mx). Such information includes, among other, notices of proposed procurement, tender documentation, contracts awarded and bid challenges.  Links to the Mexican government procurement legal framework can also be found at Compranet.



	Mexico’s Approach to Government Procurement in 2008

	Section
	Improvements Implemented Since Last IAP
	Current Measures Applied
	Further Improvements Planned

	Transparency
Implement APEC Leaders’ Transparency Standards on Government Procurement( 


	Mexico’s legal framework on government procurement is consistent with the Leaders’ Transparency Standards on Government Procurement. And it is reinforced with several dispositions governing access to information generated by the government, and public administration responsibilities 
	The following paragraphs contain the actions and measures taken by Mexico in order to enhance transparency in the GP sector. This measures respond directly to each paragraph of the APEC Leaders’ Transparency Standards on GP:

1. Mexico promptly publishes and makes available all the laws, regulations, judicial decisions, administrative rulings policies, procedures and practices related to GP through the COMPRANET website (www.compranet.gob.mx) and the Official Gazette.

2. Mexico disseminates information on its procurement rules by publishing a description of them on the APEC Government Procurement Experts Group Home Page and linking its GP Home Page (COMPRANET) with the APEC Government Procurement Experts Group Home Page

3.  The Federal Commission of Regulatory Improvement (COFEMER) is the entity responsible for publishing regulations or modifications that the government proposes to adopt, in order to provide interested parties a reasonable opportunity to comment on such items prior to their adoption. 
4 and 5.  Through the COFEMER website, anyone can get information about the scope and implications that a new rule or modification may have on the current legal framework. 
6.   The Ministry of Public Function is an impartial reviewing authority with no interest in the outcome of a procurement procedure. This entity supervises the correct application of the legal framework in GP, as well as in bid challenge submissions.  This Ministry also supervises the transparency of every procurement procedure and that procuring entities provide parties in any process a reasonable opportunity to present their respective positions.

7. Procurement opportunities are published through COMPRANET and the Official Gazette, thus giving all potential suppliers equal access to information regarding time periods and the complete description of the procurement, as well as the corresponding contact points at the procuring entities.

8. Also through COMPRANET and the Official Gazette, Mexican entities publish procurement notices, which include, among other information, the nature of the product or service to be procured, specifications, quantity, time frame for delivery and closing times and dates. Any changes to the intended procurement are published in the same media.
9. Mexican laws establish that the criteria for evaluating bids and award contracts must be clearly defined in the procurement notice, and that the outcome of the procurement process must be consistent with those criteria. The evaluation criteria may consider a cost-benefit analysis that is applicable to all proposals. Also by law, the entities are obliged to keep records of decisions relating to procurement for at least three years and make them available when required.

10. The GP legal framework requires that all entities publish on COMPRANET the outcomes of tenders in a notice that shall contain the name and address of each successful supplier and the value of bids, among other information.
Moreover, procuring entities announce their decision over a tendering procedure in a document that includes a chronological review of the process, an analysis of offers and the reasons for their admission or rejection. 

11. Articles 13 and 14 of the Federal Law of Transparency and Access to the Governmental Public Information establish that entities do not need to disclose information where such disclosure would impede law enforcement, the enactment of laws, or be contrary to the public or national interests of particular persons or enterprises. Each entity will keep commercially sensitive information secure and prevent its use for personal gain by procurement officials or to prejudice fair, open and effective competition.


	  

	Value for Money


	On July 2008 the government published reforms to the LAASSP that now allow procuring entities to carry out public tendering under the modality of subsequent discount offers. The reforms were made in such a way that they continue granting fair and transparent tendering procedures, while entities can assure the best conditions for the government in terms of quality, price and timeliness.

	The GP laws in Mexico and the GP chapters of the FTAs concluded by Mexico, establish that contracts must be awarded taking into account legal, technical and financial criteria.  Additionally, to utmost the benefits of the procurement, the bid evaluations should consider factors such as technological improvements incorporated to the goods or to the public works.

The Ministry of Public Function (SFP) is the federal entity empowered to verify the fulfillment of the above mentioned requirements during the procurement process.


	No further plans.

	Open and Effective Competition 


	On October 2007 several articles of the LAASSP were modified to reflect on the government procurement legal framework changes occurred in the competition field. With these modifications, the corresponding articles set out conditions for and require entities to carry out every stage of the procuring process in such a manner that open and effective competition is always observed.
	Information related to GP is published in the Official Gazette and it can also be found at the COMPRANET website, which additionally contains information on GP legal framework, annual GP estimated demand, tender notices, contracts awarded and complaints submitted with regard to GP processes, as well as tracking of ongoing electronic GP procedures.

In addition to this, COMPRANET also allows potential suppliers to register for a tendering, submit proposals and, when necessary, submit bid challenges concerning any aspect of the procurement process, all in accordance to the time limits and other conditions set out by the procuring entity in the notice of tendering.

	No further plans.

	Fair Dealing


	No changes since last IAP
	The GP legislation and the GP Chapters of the FTAs concluded by Mexico, establish that procurement procedures should be fair and transparent and that both the procuring agents in the entities and the bidders must conduct themselves in accordance with those principles.

On the other hand, either in use of its legal attributes, or in response to complaints submitted by interested parties in a GP process, the Ministry of Public Function is empowered to investigate breaches to the GP process. (For more information visit: www.funcionpublica.gob.mx) 

	No further plans.

	Accountability and Due Process


	No changes since last IAP
	Potential suppliers have an easy access to information related to the legal framework on GP in Mexico, which enables both suppliers and buyers to become acquainted with their rights and duties. For example, unsuccessful suppliers in an electronic tendering procedure can submit bid challenges through the COMPRANET website and track them to their complete solution.

Additionally, in order to guarantee the correct application of the GP legal framework, the government has issued the Federal Law of Administrative Liabilities of the Public Servants, which foresees penalties for irregular practices that may arise at any stage of the procurement process. (For more information please visit: www.funcionpublica.gob.mx)


	No further plans.

	Non-discrimination


	Mexico continues expanding and deepening its trade relations.  As part of this process, it recently concluded a chapter on GP with Chile, which will enter into force on November 2008 and will be part of the Mexico-Chile Free Trade Agreement.  With such negotiation both parties honored the commitment they adopted at the conclusion of their bilateral agreement signed in July, 1999.  In the same direction, Mexico and Uruguay started negotiations for a chapter on the subject by the end of 2006, which is expected to be concluded early on 2009.  

Also as part of the process of opening of the Mexican economy, negotiations of a FTA with Korea were initiated, which include a chapter on GP.
	One of the core principles of the GP chapters in FTAs concluded by Mexico is the non-discriminatory treatment granted to countries that are party to those FTAs.

Notwithstanding, the national legislation foresees the possibility of giving preference to Mexican goods and services in the following cases:

I. When the items to be contracted correspond to a category negotiated as excluded from the FTA’s coverage, and 

II. When the items to be contracted are originated in a country that is non-Party to an FTA concluded by Mexico.
	No further plans.


	Improvements in Mexico’s Approach to Government Procurement since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy

Position


	By 1996 Mexico had concluded four FTA with a GP chapter including elements such as transparency, value for money, open and effective competition, accountability and due process, and non discrimination, which were in line with the Law on Acquisition and Public Work (LAOP) in force until March 2000.


	In 2000, the LAOP was substituted by the Law on Acquisitions, Leasing and Services of the Public Sector (LAASSP) and the Law of Public Works and Related Services (LOPSRM).

These laws keep principles such as transparency, value for money, fair dealing, open and effective competition, and accountability and due process. They also recognize and give priority to those commitments established in the chapters on GP of the FTAs concluded by Mexico. The LALSPS, the LPWRS and all the FTAs in which a GP chapter is included, can be consulted at the COMPRANET website. 

Additionally, Mexico has subscribed FTAs with Israel, the European Union (EU), Nicaragua and the European Free Trade Association (EFTA). All these FTAs contain a chapter on government procurement, which can also be consulted at the COMPRANET website. In 2004, Mexico concluded bilateral negotiations with Japan for an Economic Partnership Agreement, which contains a GP Chapter too. 

On June 2003, the Federal Institute for Access to Public Information implemented the Federal Law of Transparency and Access to the Public Governmental Information which allows any person to access government information in order to enhance transparency in all federal government actions. 

On the other hand, COMPRANET has proven to be a useful and effective tool in the application of principles such as transparency, open and effective competition and fair dealing, into Mexico's procurement procedures and since its creation in 1996 up to date, it has collaborated with the objective of simplifying and modernizing the federal level entities and government enterprises procurement procedures.

	Transparency

Implement APEC Leaders’ Transparency Standards on Government Procurement(  


	Transparency has been present in a constant manner inside the GP legal framework.
	Please refer to the General Policy Position.

	Value for money


	Value for money has been present in a constant manner inside the GP legal framework.
	Please refer to the General Policy Position.

	Open and Effective Competition 


	Open and Effective Competition has been present in a constant manner inside the GP legal framework.
	Please refer to the General Policy Position.

	Fair Dealing


	Fair Dealing has been present in a constant manner inside the GP legal framework.
	Please refer to the General Policy Position.

	Accountability and Due Process


	Accountability and Due Process has been present in a constant manner inside the GP legal framework.
	Please refer to the General Policy Position.

	Non Discrimination

	Non-discrimination has been present in a constant manner inside the GP legal framework.
	Please refer to the General Policy Position.


Appendix – APEC Leaders’ Transparency Standards on Government Procurement
Introduction
The Government Procurement Experts Group (GPEG) was established in 1995 to consider ways to increase transparency of, and liberalise, government procurement markets in accordance with the goals of the Bogor Declaration. APEC identified and agreed a collective action plan for government procurement. A key component of the plan was to develop a set of non-binding principles on government procurement. This was in line with the APEC General Principle of flexibility, enunciated in the Osaka Action Agenda: “Considering the different levels of economic development among the APEC economies and the diverse circumstances in each economy, flexibility will be available in dealing with issues arising from such circumstances in the liberalisation and facilitation process”.

In 1999 GPEG completed the Non-Binding Principles on Government Procurement (NBPs) that identify elements and illustrative practices on the principles of

transparency, value for money, open and effective competition, fair dealing, accountability and due process, and non-discrimination. The NBPs have the support

and commitment of all Economies and have been adopted as the basis of the Government Procurement section of APEC economies’ annually revised Individual

Action Plans recording progress towards the Bogor goals of free and open trade and investment.

The NBPs have been a major contributor to the success of Economies and GPEG in promoting transparency in government procurement. The majority of GPEG members have completed their voluntary reviews and reports of their government procurement systems against the non-binding principle of Transparency. Through this process, Economies are exploring how best to implement the principles and to voluntarily bring their systems into conformity with them. This general transparency principle applies to all aspects of government procurement, including the elements of the general operational environment, procurement opportunities, purchase requirements, bid evaluation criteria and award of contracts. Establishing and maintaining transparent procurement markets not only assists Economies to learn from each other but also enables industry to obtain a clear understanding of the procurement markets operating within member economies.

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the “Statement to Implement APEC Transparency Standards” (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.

Paragraph 7 of the Leaders’ Statement states that, consistent with the transparency standards in paragraphs 1-6 of the Leaders’ Statement, Economies will follow the transparency provisions contained in the APEC Government Procurement Experts Group (GPEG) NBPs. In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that “APEC sub-fora that have elaborated transparency provisions should review these regularly and, where appropriate, improve, revise or expand them further,” and also instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement. Ministers Responsible for Trade meeting in Khon Kaen on June 2-3 “instructed officials to complete work underway to develop area-specific Transparency Standards.”

The Transparency Standards on Government Procurement, as set out below, are consistent with and fully reflect the General Principles in the Leaders’ Statement and the transparency-related provisions of the NBPs. Implementation of both the Transparency Standards on Government Procurement and the NBPs will promote transparency in government procurement in the Asia-Pacific region.
Transparency Standards on Government Procurement

Transparency in the government procurement context means that sufficient and relevant information should be made available to all interested parties consistently and in a timely manner through a readily accessible, widely available medium. This applies to all aspects of government procurement, including the general operational environment, procurement opportunities, purchase requirements, bid evaluation criteria and award of contracts.

1. Consistent with paragraph 1 of the Leaders’ Statement, each Economy will: (a) ensure that its laws, regulations, and progressively judicial decisions,

administrative rulings, policies (including any discriminatory or preferential treatment such as prohibitions against or set asides for certain categories of suppliers), procedures and practices (including procurement methods) related to government procurement (collectively referred to as “procurement rules”) are promptly published or otherwise made available, for example, via the Internet, in such a manner as to enable interested persons and other Economies to become acquainted with them; (b) designate an official journal or journals and publish the procurement rules in such journals on a regular basis and make copies of the journals readily available to the public (e.g., via the Internet); and (c) promote observance of the provisions of this paragraph by the regional and local governments and authorities within its customs territory.
2. Each economy will disseminate information on its procurement rules, for example, by: (a) publishing either a positive or negative list of the procuring entities subject to its rules; and (b) providing a description of its procurement rules on the APEC Government Procurement Experts Group Home Page and linking its government procurement Home Page, where available, with the APEC Government Procurement Experts Group Home Page.

3.  Consistent with paragraph 2 of the Leaders’ Statement, when possible each Economy will publish in advance any procurement rules that it proposes to adopt; and provide, where applicable, interested persons a reasonable opportunity to comment on such proposed procurement rules. 

4. Consistent with paragraph 3 of the Leaders’ Statement, each Economy will endeavor upon request from an interested person or another Economy to promptly provide information and respond to questions pertaining to any actual or proposed rules. Each Economy will also establish contact points for such inquiries.

5. Consistent with paragraph 4 of the Leaders’ Statement, in administrative proceedings applying to any procurement rule, each Economy will ensure that: (a) wherever possible, persons of another Economy that are directly affected by a proceeding are provided reasonable notice, in accordance with domestic procedures, when a proceeding is initiated, including a description of the nature of the proceeding, a statement of the legal authority under which the proceeding is initiated and a general description of any issues in controversy; (b) such persons are afforded a reasonable opportunity to present facts and arguments in support of their positions prior to any final administrative action, when time, the nature of the proceeding and the public interest permit; and (c) its procedures are in accordance with domestic law.

6. Consistent with paragraph 5 of the Leaders' Statement, where warranted, each Economy will ensure that appropriate domestic procedures are in place to enable prompt review and correction of final administrative actions, other than those taken for sensitive prudential reasons, regarding matters covered by these Standards, that: (a) provide for tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the matter; (b) provide parties to any proceeding with a reasonable opportunity to present their  respective positions; (c) provide parties to any proceeding with a decision based on the evidence and submissions of record or, where required by domestic law, the record compiled by the administrative authority; and (d) ensure, subject to appeal or further review under domestic law, that such decisions are implemented by, and govern the practice of, the offices or authorities regarding the administrative action at issue.

7. Each Economy will endeavour to maximize transparency in access to procurement opportunities. This should be accomplished where possible by: (a) where open tendering is adopted, publishing procurement opportunities in a medium readily accessible to suppliers (e.g., on the Internet); (b) making the same information on procurement opportunities available in a timely manner to all potential suppliers; (c) publishing contact details of purchasers, and their product/ service purchase interests, for suppliers wishing to register their interest in being notified of bidding opportunities that may not be publicly advertised; (d) making available early advice of complex high-value procurement needs through staged procedures such as public requests for information, requests for proposals and invitations for pre-qualification, and allowing adequate time for interested suppliers to prepare and submit a response; (e) making publicly available requirements and procedures for pre-qualification of suppliers; and (f) any time limits established for various stages of the procurement process.

8. Each Economy will make available for suppliers all the information required to prepare a responsive offer. This should include where possible: (a) providing in procurement notices the following information: the nature of the product or service to be procured; specifications; quantity, where known; time frame for delivery; closing times and dates; where to obtain tender documentation, where to submit bids, and contact details from which further information can be obtained; (b) providing any changes to participating suppliers; and (c) providing tender documentation and other information to suppliers promptly on request.

9. Each Economy will maintain transparent criteria for evaluating bids and evaluate bids and award contracts strictly according to these criteria. This should be done where possible by: (a) specifying in procurement notices or tender documentation all evaluation criteria, including any preferential arrangements; and (b) maintaining, for a predetermined period proper records of decisions sufficient to justify decisions taken in the procurement process.

10. Each Economy will award contracts in a transparent manner. This should be accomplished where possible by: (a) publishing the outcome of the tender including the name of the successful supplier and the value of the bid; and (b) as a minimum promptly notifying unsuccessful suppliers of the outcome of their bids and where and when contract award information is published, and debriefing unsuccessful suppliers on request.

11. Consistent with paragraph 11 of the Leaders’ Statement, an Economy does not need to disclose confidential information where such disclosure would impede law enforcement, the enactment of laws, or that would be contrary to the public or national interest, or compromise security of the economy concerned or that would prejudice the legitimate commercial interests of particular persons or enterprises.  Each economy will keep commercially sensitive information secure and prevent its use for personal gain by procurement officials or to prejudice fair, open and effective competition.






( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Government Procurement, which can be found in the � HYPERLINK  \l "Cell32" ��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Government Procurement, which can be found in the � HYPERLINK  \l "Cell32" ��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.








