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	Chapter 12 : Dispute Mediation

	Objective

APEC economies will: 

a. encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures;

b. facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and 

c. ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.


	Guidelines

Each APEC economy will:

a. provide for the mutual and effective enforcement of arbitration agreements and the recognition and enforcement of arbitral awards;

b. provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

c. promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.


	Collective Actions

APEC economies will:

a. with respect to resolution of disputes between APEC economies;

i. promote dialogue and increased understanding, including exchange of views on any matter that may lead to a dispute, and cooperatively examine on a voluntary basis disputes that arise, utilizing policy dialogue such as the “Trade Policy Dialogue” of the CTI; 

ii. give further consideration as to how the above Trade Policy Dialogue or similar functions of other fora may be used by APEC economies for the exchange of information, enhanced dialogue and mediation; and

iii. examine the possible future evolution of procedures for the resolution of disputes as the APEC liberalization and facilitation process develops; 

b. with respect to resolution of disputes between private parties, and between private parties and APEC economies; 

i.     provide CTI with a listing of arbitration, mediation, and conciliation services available to private entities of other APEC economies, including a description of any such service which might provide a useful model for private-to-government dispute resolution in the Asia-Pacific region, and make such information widely available to the business/private sector in the Asia-Pacific region;

ii.    provide CTI with comments regarding experiences with the above services;

iii.    accede where appropriate to international agreements for the settlement of disputes between governments and private entities such as the Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and

iv.    accede where appropriate to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention); 

c. with respect to transparency;


promote transparency on an APEC-wide basis, through, for example, publication of a guide book on arbitration, mediation, and conciliation services available in each APEC economy; and

d. with respect to the above collective actions, continue to report to CTI on progress, with recommendations.  
The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	Mexico’s Approach to Dispute Mediation in 2008
In the context of its trade and investment bilateral relations with some APEC members, Mexico has favored the prevention and resolution of disputes through cooperation, consultation and negotiation mechanisms, taking into consideration the principles and mechanisms for dispute resolution internationally established.  As an example of the foregoing, Mexico has reached as a third party a mutually agreed solution in the WTO dispute China — Certain Measures Granting Refunds, Reductions or Exemptions from Taxes and Other Payments (DS358). 
Mexico follows an approach to dispute mediation that is consistent with the Osaka Action Agenda, as well as its rights and obligations under the World Trade Organization (WTO), with the objective of resolving disputes in an effective, transparent, equitable and reasoned manner.
Under the dispute settlement procedures of the WTO Mexico has brought seventeen complaints and fourteen complaints have been brought against Mexico. Mexico has promptly implemented findings made against.

Mexico has acceded to the following international treaties governing or related to international commercial arbitration:

· Convention for the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention, 1958);

· Inter-American Convention on International Commercial Arbitration (Panama Convention, 1975);

· Inter- American Convention for Extraterritorial Validity of Foreign Judgments and Arbitral Awards (Montevideo Convention, 1979); and

· Free Trade Agreements that promote the usage of alternative dispute resolution mechanisms. 

Mexico is party of several regional and bilateral trade agreements such as the Agreements signed with Israel, European Union, Guatemala, Honduras and El Salvador, European Free Trade Area (EFTA), Uruguay and Japan, which establish mechanisms for the settlement of disputes between the parties thereto.
Mexico is currently negotiating trade agreements with Peru and Korea, both of which include dispute settlement provisions



	Overview of Disputes Involving Mexico since the Last IAP

I. The following cases are government to private entity disputes related to investment:
1. International Thunderbird Gaming Co. v. United Mexican States 

(NAFTA)

The award of the Tribunal of UNCITRAL was issued on January 2006. The Tribunal dismissed the claims and ordered the company to pay US 1.23 million in procedural costs and legal representation. On April 2006, Thunderbird corporation initiated a review of the award before the District Court in Washington D.C. The U.S. court declined to set aside the award and issued an order confirming the award as requested by Mexico. Thunderbird subsequently appealed the decision of the district court to the Court of Appeals for the DC Circuit.  Both sides submitted briefs, and in January 2008 the Court of Appeals affirmed the ruling of the District Court. 

2. Corn Products International, Inc. (CPI) v. United Mexican States (Case No ARB(AF)/04/1)

(NAFTA)

Case in progress under the ICSID Additional Facility Arbitration Rules. 

Status: The tribunal held a hearing on damages in Washington, D.C. on July 21-24, 2008. On October parties submitted their  post-hearing briefs. The award shall be issued by the Tribunal on 2009.

3. Archer Daniels Midland Co. & Tate & Lyle Ingredients Americas, Inc.  v. United Mexican States (case No ARB(AF)/04/5)

(NAFTA)

Case in progress under the ICSID Additional Facility Arbitration Rules. 

Status: The award was issued by the Tribunal on November 21, 2007 and the Decision on the Request for Correction, Supplementary Decision and Interpretation on July 10, 2008. . On February 19, 2008, the companies requested the judicial revision of the award before the Ontario Courts in Canada. They claim the annulment of the award insofar damage’s calculation. Process still pending.
4. Gemplus, S.A., S.L.P. and Gemplus Industrial, S.A. de C.V. v. United Mexican States (Case No ARB(AF)/04/3)

(BIT Mexico- France)

Case in progress under the ICSID Additional Facility Arbitration Rules. One single Tribunal will resolve this claim and the Talsud, S.A. claim.

Status: The award shall be issued by the Tribunal on the first quarter of  2009.

5. Talsud, S.A. v. United Mexican Status (Case No ARB(AF)/04/4)

(BIT Mexico-Argentina)

Case in progress under the ICSID Additional Facility Arbitration Rules. One single Tribunal will resolve this claim and the Gemplus, S.A., S.L.P. and Gemplus Industrial, S.A. de C.V. claim.

Status: The award shall be issued by the Tribunal on the first quarter of  2009.

6. Bayview Irrigation District and others v. United Mexican States (Case No ARB(AF)/05/1) 

(NAFTA)

The award was issued on June 19, 2007. On September 17, 2007, the claimants in the Bayview case presented before the Court of Ontario a request to nuify the award. On May 5, 2008 the Court resolved that there was no causal for the revision of the award and dismissed Bayview’s application. During the proceeding the state of Texas presented a request to the Court to participate as “amicus curiae”. The request was rejected and the Court condemned it to pay to Mexico $3,000.00 Canadian dollars by concept of costs incurred for its request..

7. Cargill, Incorporated y Cargill de México, S.A. de C.V. v. United Mexican States. (Case No ARB(AF)/05/2)
(NAFTA)

Case in progress under the ICSID Additional Facility Arbitration Rules. 
Status: The award shall be issued by the Tribunal on the first quarter of  2009.
II. The following cases are government- to-government disputes: 
a) Under WTO:

1. United States - Final Anti-dumping Measures on Stainless Steel from Mexico (DS344) (Complainant: United States)

2. Mexico - Anti-dumping Duties on Steel Pipes and Tubes from Guatemala (DS331) (Complainant: Guatemala)
3. Mexico - Provisional Countervailing Measures on Olive Oil from the European Communities (DS314) (Complainant: European Communities)
4. China - Measures Affecting Imports of Automobile (DS339/340/342) (Complainant: European Communities, United States, Canada)
5. China — Intellectual Property Rights (DS362) (Complainant: United States / Third parties: Argentina; Australia; Brazil; Canada; European Communities; Korea; India; Japan; Mexico; Thailand; Chinese Taipei; Turkey)

6. US — Zeroing (Japan) (DS322) (Complainant: Japan / Third parties: Argentina; China; European Communities; Hong Kong, China; India; Korea; Mexico; New Zeland; Norway; Thailand)

7. US — Continued Zeroing (DS350) (Complainant: European Communities / Third parties: Brazil; China; Egypt; India; Japan; Korea; Mexico; Norway; Chinese Taipei; Thailand)

b) Under the Free Trade Agreement between Mexico and El Salvador, Honduras and Guatemala:

1. El Salvador v. Mexico - Current regulatory measures related to the sanitary register procedure to pharmaceutical products. 
The final decision was issued by the Panel on august 2006. On august 5, 2008, the Government of Mexico published a Decree amending articles 168 and 170 of the Regulations on Health-Related Inputs (Reglamento de Insumos para la Salud) through which the Federal Executive eliminated a local presence requirement known as the “plant requirement" which had the effect of conditioning the issuance of a sanitary registration for the marketing and importation of medicines to the establishment of a factory or laboratory by the relevant company in Mexico.




	Mexico’s Approach to Dispute Mediation in 2008

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	No improvements made since last IAP.

	Mexico is a member of the WTO and as such favors the use of and respect for its dispute settlement principles and procedures, as the best means for the resolution of international trade disputes. Mexico is actively involved in the current negotiations on clarifying and improving the WTO dispute settlement agreement. 

Mexico is party to several regional trade agreements such as the North American Free Trade Agreement (NAFTA), and the Free Trade Agreements (FTA´s) signed with Colombia, Costa Rica, Bolivia, Israel, European Union, Chile, EFTA, Nicaragua, Guatemala, Honduras, El Salvador, Uruguay and Japan.

Additionally, Mexico is currently negotiating with Peru a Trade and Investment Agreement in the framework of the Montevideo Treaty. The Agreement includes a chapter on dispute settlement procedures.
All of  Mexico’s Free Trade Agreements as well as Economic Complementation Agreements under the Latinamercia Association for Economic Integration (ALADI) include mechanisms for the settlement of disputes.

	Mexico will continue:

· -To work in the framework of the WTO negotiations for improving the Dispute Settlement Understanding.

· To promote the effective solution of trade disputes with existent trade partners and in ongoing negotiations .

· To favor the prevention and resolution of trade disputes with APEC members, through cooperation, consultation and negotiation mechanisms; 
Mexico will continue exploring further steps to strengthening the trade relationship with some countries, such as Argentina,  Peru and Korea. All such agreements will include  dispute settlement procedures.
On september, 2008, Mexico organized with WTO a workshop on Dispute Settlement mechanisms directed to the business community, academic members and government officers.



	Disputes between Governments and Private Entities


	Mexico has recentlyf formalized the Bilateral Investment Treaty with China, Ucrany, and Slovakia, and is currently negotiating BITs with the government of Belarus. 

All of those agreements includes and investor-State mechanism to dispute settlement.

	Mexico has continued to promote the establishment of mechanisms for the settlement of investor-State disputes through its ongoing international trade and investment negotiations.

Domestic Law

Mexican law provides for procedures whereby any private person may have recourse to domestic courts concerning any alleged violation to property or other rights.

International Treaties

Mexico is not a party to the Convention on the Settlement of Investment Disputes between States and Nationals of Other States (ICSID). 

However, Mexico has established mechanisms for the settlement of investor-State disputes that assure equal treatment among investors, in accordance with the principle of international reciprocity and due process. These mechanisms are established in NAFTA (January 1994), other FTA´s with Latin-American countries like those concluded with Colombia (G-3) (January 1995), Bolivia (January 1995), Costa Rica (January 1995), Nicaragua (July 1998), Chile (August 1999), El Salvador, Guatemala and Honduras (june 2001), Uruguay (July 2004 and with Japan (April 2005)
; as well as in bilateral investment treaties (BIT´s) signed with Spain (June 1995/October 2006), Switzerland (July 1995), Argentina (November 1996), Germany (August 1998), Austria (June 1998), France (November 998), Belgium-Luxembourg (December 1998) Finland (February 1999), Italy (November 1999), Portugal (November 1999), Denmark (April 2000) the Netherlands( May 1998), Sweden (October 2000), Greece (November 2000), Korea (November 2000), Cuba (May 2001), the Czech Republic (April 2002) Australia (March 2005), Iceland (June 2005) Panama (October 2005), India (May 2006), United Kingdom (May 2006) and most recently Trinidad and Tobago
.

	Mexico will continue to favor the establishment and use of investor-State dispute settlement mechanisms through international trade and investment negotiations, including the exploration for the possible development of such mechanisms with APEC economies.

Mexico will continue trade negotiations with Peru and Korea, that include the negotiation of Investor-State Proceedings. Mexico also will continue investment negotiations with China, Belarus, Singapour and Arabian Emirates.

	Disputes between Private Parties


	No improvements made since last IAP.

	The NAFTA Commission established the Advisory Committee on Private Commercial Disputes as required by NAFTA Article 2022 to report and make recommendations to the Commission on general issues referred to it by the Commission on the availability, use and effectiveness of arbitration and other procedures for the resolution of private international commercial disputes in the free trade area.


	Mexico will continue to encourage and facilitate the use of arbitration and other alternative dispute resolution mechanisms, as a better means to resolve commercial disputes between private parties by supporting: 

· Information exchange and consultations concerning the availability of arbitration and other means of commercial dispute resolution, in particular to private parties of the APEC economies


	Transparency 


	No improvements made since last IAP


	Mexico has launched a section in the Ministry of the Economy website related to Mexico’s participation in the dispute settlement mechanisms established under trade and investment agreements in which Mexico is a Party. This section provides electronically, the main documents and communications submitted in each investor-state proceeding in which Mexico participates, as well as the final award from the  Tribunal. This website includes several links to the main pages of the WTO Dispute Settlement System and to the NAFTA Secretariat. (For more information please visit: 
http://www.economia.gob.mx/?P=5500 
Another important issue on this subject, is that under Mexican Law, every law, regulation, procedure and administrative rulling of general application has to be published on the Official Gazette of the Federation (called “Diario Oficial de la Federación”). By this means, all interested persons (investors) can become acquainted with such legal instruments.

On July 11 of 2002 the Mexican government issued the Federal Law on Transparency and Access to Public Governmental Information    (Ley Federal de Transparencia y Acceso a la Información Pública Gubernamental). This law gives a general right of access to all types of ‘recorded’ information held by public authorities, sets out exemptions from that right and places a number of obligations to public authorities. (For more information visit: www.ifai.org.mx)
Mexico has been actively participating in the discussions about this issue at WTO.

	· Mexico will continue to post on its website all its submissions presented in investment-state arbitrations.
· Mexico is considering posting in its website all its submissions in state-to-state arbitrations.


	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	No improvements implemented since last IAP
	Mexico is party to the New York Convention, as well as the Panama Convention and the Montevideo Convention. Each of these Conventions is committed to enforcing awards. 

The Code of Commerce adopts the most important principles of these Conventions, therefore, regardless of the country where the arbitral awards have been issued, awards shall be legally recognized as binding and following a written petition in accordance with the relevant provisions of the Code of Commerce, shall be enforced. The Code of Commerce can be consulted in its spanish version at www.cddhcu.gob.mx/ley.info 

As a ageneral rule, private rights might be subject to arbitration unless otherwise provided by law. The law usually prohibits matters from being arbitrated where the State or society has a direct interest (public interest), unless there is an express authorization to do so. For instance, the Civil Code provide that private parties can only compromise their private rights as long as such compromises do not affect the public interest or the rights of third parties.


	Mexico will continue to:

· Promote and facilitate the use of arbitration and enforcement of arbitration awards.
· Compilation, classification and analysis of existing provisions on arbitration and provisions related to enforceent of arbitration awards.


	Independent Review Procedures


	No improvements implemented since last IAP
	Rights of appeal or review of an arbitration award is available under the same circumstances forseen in the Arbitration Model Rule of UNCITRAL and the the New York Convention, i.e. an independent jurisdictional review over an aribitral award could take place if one of the parties of the arbitration allegues that the award contains decisions beyond the terms and scope of the arbitration agreement. Such procedure would be decided before a Federal District Court.

	No further improvements planned


	Improvements in Mexico’s Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	As a member of the World Trade Organization, Mexico supported the use of the Dispute Settlement Understanding as the best mechanism for the settlement of trade disputes between members. 

At 1996 Mexico only had four Free Trade Agreements (NAFTA), Colombia – Venezuela
 (G-3); Costa Rica and Bolivia, all of which included dispute settelment mechanisms. 


	Mexico has mantained its dipute settelment policy in order to: 

1. Resolve disputes with APEC member economies, where appropriate, through consultations, negotiations, or arbitration; 

2. Continue to use the WTO’s Dispute Settlement Understanding, where appropriate, for settlement of disputes related to multilateral or plurilateral trade agreements; In this respect, on April 2006, Mexico and United States signed an agreement on cement trade with the purpose of terminating ongoing litigations under NAFTA and the WTO, and

3. Explore, together with APEC members, ways to establish a dispute mediation service in the APEC region.
Mexico has favored the use of Dispute settlement mechanisms between governments, this is why Mexico is party to several regional trade agreements, currently 12 FTAs with 42 countries, containing such procedures: the North American Free Trade Agreement (NAFTA), and the Free Trade Agreements (FTA´s) signed with Colombia, Costa Rica, Bolivia, Israel, European Union, Chile, EFTA, Nicaragua, Guatemala, Honduras and El Salvador, Uruguay and Japan.


	Disputes between Governments and Private Entities


	In 1996, Mexico had established mechanisms for the settlement of investment disputes that ensures both equal treatment among investors, in accordance with the principle of international reciprocity and due process before an impartial tribunal. These mechanisms were established and continue operating in the NAFTA, the FTAs with Colombia, Bolivia and Costa Rica.
Mexico was not a member to the International Convention for the Settlement of Investment Disputes.

	Mexico has established mechanisms for the settlement of investor-State disputes that assure equal treatment among investors, in accordance with the principle of international reciprocity and due process. These mechanisms are established in the NAFTA, other FTA’s with Latin-American countries like those concluded with Colombia (G-3), Bolivia, Chile, Costa Rica, Nicaragua and Uruguay; and with El Salvador, Guatemala and Honduras, as well as in bilateral investment treaties (BIT’s) signed with Spain, Switzerland, Argentina, Germany, Austria, France, Belgium-Luxembourg, Finland, Italy, Portugal, Denmark, the Netherlands, Sweden, Greece, Korea, Cuba, the Czech Republic, Australia, Iceland, Panama and India (May 2006)
. Most recently, Mexico has formalized the BIT with China, Ukraine and Slovakia.
Mexico is not a member to the International Convention for the Settlement of Investment Disputes.


	Disputes between Private Parties


	No changes since last IAP
	Mexico has been increasingly involved in promoting the use of international commercial arbitration, providing information and organizing seminars and courses related to arbitration and alternative commercial dispute resolution mechanisms.

The most important institutions that administer and promote commercial arbitration in Mexico are: the Mexican Chapter of the International Chamber of Commerce; the Mexico City Chamber of Commerce; and the Inter-American Commercial Arbitration Commission. All these institutions are charged with administering arbitration and have been actively involved in promoting the use of international commercial arbitration by performing seminars and courses related to the subject.

International Treaties

Mexico is a party to the following international conventions that govern commercial arbitration:

a. Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention).

b. Inter-American Convention on International Commercial Arbitration (Panama Convention).

c. Inter-American Convention for Extraterritoriality Validity of foreign judgments and arbitral (Montevideo Convention).
Mexico has also included private disputes study and promotion Articles within the texts of its Free Trade Agreements:

The North American Free Trade Agreement (NAFTA, Article 2022) and the Free Trade Agreements with Bolivia (Article 1917); Costa Rica (Article 1718); Colombia (Article 1919); Nicaragua (20-18), Chile (18-19), Uruguay (18-16), and with the Free Trade Agreement with El Salvador, Guatemala and Honduras (19-18); concerning alternative dispute resolution mechanisms between private parties.


	Transparency 


	Under Mexican Law every law, regulation, procedure and administrative ruling of general application has to be publish on the Official Gazette (called “Diario Oficial de la Federación”). By this way, interested persons (investors) can become acquainted with such legal instruments. 


	On July 11 of 2002 the Mexican government issued the Federal Law on Transparency and Access to Public Governmental Information (Ley Federal de Transparencia y Acceso a la Información Pública Gubernamental). This law gives a general right of access to all types of ‘recorded’ information held by public authorities, sets out exemptions from that right and places a number of obligations to public authorities. (For more information visit: www.ifai.org.mx)

Mexico has launched a section in the Ministry of the Economy website related to Mexico’s participation in the dispute settlement mechanisms established under trade and investment agreements in which Mexico is a Party. This section provides electronically, the main documents and communications submitted in each investor-state proceeding in which Mexico participates, as well as the final award from the  Tribunal. This website includes several links to the main pages of the WTO Dispute Settlement System and to the NAFTA Secretariat. 

(For more information please visit: 
http://www.economia.gob.mx/?P=5500 


	Recognition of arbitration agreements and Enforcement of arbitration awards


	No changes since last IAP
	Mexico is party to the New York Convention, as well as the Panama Convention and the Montevideo Convention. Each of these Conventions is committed to enforcing awards. 

The Code of Commerce adopts the principles of these Conventions. The general principle is that regardless of the country where the arbitral awards have been issued, awards shall be legally recognized as binding and following a written petition in accordance with the relevant provisions of the Code of Commerce, shall be enforce.


	Independent Review Procedures


	No changes  since last IAP
	No changes  since last IAP


� All dates are from the day of entry into force of the Agreement.


� All the dates are from the day of signature of the BIT.





� Venezuela withdrew from the agreement on 2006.


� All the dates are from the day of signature of the Agreement.








