ANNEX – ANNUAL SECTORAL REPORT

Chapter 3: Services

	Chapter 3 (l) : Energy Services

	Section
	Improvements Implemented Since Last IAP


	Current Entry Requirements 
	Further Improvements Planned

	Operational Requirements


	ELECTRICITY

No new operational requirements have been instrumented since last IAP.

Since March 2006, Congress is discussing amendments to the Energy Regulatory Commission Bill, including new responsibilities in electricity rate setting. A more recent proposal is reviewed under Further Improvements Planned in natural gas.

NATURAL GAS

Publication of the Tariffs Directive (Directiva sobre la determinación de tarifas y el traslado de precios para las actividades reguladas en materia de gas natural, DIR-GAS-001-2007 (December, 2007). This Directive establishes the regulatory framework for transportation, storage and distribution and rates. It replaces the former Directiva sobre la determinación de precios y tarifas para las actividades reguladas en materia de gas natural, DIR-GAS-001-1996. 

The new regulation remains incentive based. However, it has moved from the average per unit revenue concept to individual rate caps. The Directiva establishes more detailed rules regarding the rate of return, taxes and negotiated rates.


	ELECTRICITY

In Mexico, constitutional provisions set the legal framework for the electricity industry. Article 27 establishes that generation, transmission, distribution and supply of electricity destined for public service should be provided only by the Federal Government. Furthermore, Article 28 establishes that all strategic activities carried out by the Federal Government are not considered a monopoly. Finally, Article 25 provides that the Federal Government is empowered to own and operate public companies with the exclusive purpose to operate within identified strategic activities such as the electricity sector. 

Despite the strong presence of the Federal Government, there is some private involvement in the electricity sector. In December 1992, the Public Electricity Service Act  (Ley del Servicio Público de Energía Eléctrica LSPEE) was amended to allow private participation in some generation activities. Article 3 of this Law lists five areas that should not be considered public service, and open to private sector participation:

· Self supply

· Cogeneration

· Independent Power Producers

· Imports and exports

· Small-scale generation
.

The permits are of indefinite duration, except for those granted to Independent Power Producers (IPP),  with a renewable term of up to 30 years (Articles 78 and 91 of the Regulations).

In October 1995, the Energy Regulatory Commission Act (Ley de la Comisión Reguladora de Energía-LCRE) transformed the CRE from an advisory entity on gas and electricity issues (as established in its 1993 creation decree) into an autonomous agency, in charge of regulating the electricity and natural gas industries. The CRE promotes and enforces the efficient development of the following activities: 

•
Electricity supply for public service

•
Electricity generation, and exports and imports between private parties

•
Electricity acquisitions for public service

•
Transmission services between the utility and private generation permit holders.

Since changes to the legal framework in 1992, the CRE has granted 736 power generation permits
, and represent 25,950 MW. Of these valid permits, 408 self-supply, 56 cogeneration, 21 Independent Power Producers, 7 export permits and 37 importation permits.. The estimated private investment for projects is around 26,622 million dollars.

The applicant must be aware of the permit types that CRE grants and the requirements that the Law and Regulations specify. The applicant must fill in an application form requesting a self supply or cogeneration permit to CRE.  As for those interested in obtaining other types of permits they must present the following additional documents, along with their request:  (i) In the case of exports, a certified copy of the agreement between the buyer abroad and the permit applicant and, (ii) in case the electricity should be sell to CFE, a simple copy of the document where the latter confirms that the projected facilities are included, or are equivalent to those included, in CFE planning and scheduling. 

Before the required documents are delivered, the applicant might need to sustain meetings with CRE officers to resolve any doubts regarding the filling in of the application form or of additional documents required. 

The permit request procedure is specified in the Public Electricity Service Ruling Act and in CRE’s web site:

http://www.cre.gob.mx/pagina_a.aspx?id=23

If there are comments from the CRE or from the public utilities, the applicant shall have ten working days to submit any corrections to the permit application. Finally, the CRE has 20 working days to publish the permit resolution. The CRE issues a permit if the information provided satisfies the requirements and all concerns have been satisfactorily addressed.

CRE grants permits considering the criteria and guidelines of the national energy policy, hearing the opinion of the State utilities (CFE or LyFC), safeguarding the general interest, as well as the safety, efficiency and stability of the public service (Art. 36 of the Law).

The temporary use of the national grid (wheeling) by permit holders may only take place after signing an agreement with the utility, if doing so does not jeopardize the rendering of the public service, nor the rights of third parties. Such agreements must stipulate the compensation in favor of the utility, that is the responsibility of the permit holders. 

The permit holders are legally bound  to: 

· Provide, when possible, electricity available for the public service, when force majeure or an act of God occurs, the public service is interrupted or restricted. The electricity will be provided and  for the period of time that the interruption or restriction lasts. For such cases, there is a compensation available to the pemittee  (art. 37 a) of the Law); 

· Compliance with the Official Mexican Standards that apply (Art. 37 b of the Law); 

· Report to the CRE, on a quarterly basis and for statistical purposes, about the type and volume of the fuel consumed and the quantity of electric energy that is generated, specifying the part used for satisfying the permitholder's own needs, the part that is delivered to the utility, and the part allocated for exporting or importing electricity (Art. 90, fraction VI of the Regulations). 

NATURAL GAS 

In 1995, the Mexican Government introduced far-reaching reforms in the natural gas sector with the aim of attracting private investment, promoting the competitiveness of domestic industry and contributing to a better environment by offering a cleaner fuel.

For that purpose, new legislation was enacted in order to allow private participation in areas that were previously reserved to the Mexican State. As the legal reform was established, the industry’s structure was redefined along the following lines: Natural gas exploration and production, processing and first-hand sales were considered strategic activities reserved to Petróleos Mexicanos (Pemex —the national State-owned oil company—). Natural gas transportation, distribution, storage, and marketing, including foreign trade, were considered non-strategic activities in which the private sector (national and foreign) could participate.

A key feature of the 1995 natural gas reform was the redefinition of the government’s roles as owner, operator and regulator. Distinct and clear objectives were defined for each entity, thus eliminating conflicts of interest and avoiding controversies resulting from concurrent roles. Proprietor and policy-making duties were then assigned to the Ministry of Energy (http://www.energia.gob.mx); regulatory functions were transferred to the newly-established Energy Regulatory Commission (CRE) (http://www.cre.gob.mx) and operator functions remained in Pemex (http://www.pemex. com). 

With the enactment of the Energy Regulatory Commission’s Act (LCRE, by its acronym in Spanish) by Congress, the CRE was given a specific mandate, jurisdiction and powers, thus enhancing its regulatory duties.

The CRE is empowered to regulate first hand sales, transportation, storage, and distribution of natural gas. While fostering contestable gas markets, the CRE grants permits, authorizes rates and prices, approves terms and conditions for the provision of services, issues directives, resolves disputes, requests information and imposes penalties, among others.

Since 1996, the CRE has developed a regulatory framework that provides long-term stability, but also flexibility in order for companies to evolve along with the different stages of industrial development. In addition to the Natural Gas Regulation (NGR), the CRE has issued secondary regulation (Directivas) specifically aimed at pricing of gas; determination of rates and tariffs; criteria and accounting guidelines to be used by regulated firms; criteria and guidelines to determine geographic zones for natural gas distribution and first-hand sales of natural gas by Pemex (http://www.cre.gob.mx/marco/index.html). The CRE has also actively participated in the issuing of technical and safety standards concerning the design, construction and operation of natural gas pipelines’ systems. (http://www.cre.gob.mx/diario_oficial/index.html).

Mexico’s natural gas reform is aimed at introducing competition in areas which are potentially competitive (e.g. gas marketing and foreign trade) while regulating those activities exclusively performed by the State through Pemex (first-hand sales) as well as those with natural monopoly characteristics (e.g.  transportation, distribution and storage).

One of the key objectives of the current structural reform of the gas sector is the unbundling of all activities. Unbundling is enhanced by the so called permit regime. Three types of activities require a permit: transportation, storage, and distribution. Permits for these activities are granted by the CRE for an initial term of 30 years and may be renewed for one or more additional 15-year periods. (http://www.cre.gob.mx/publica/series/Folleto%202/doc2.html)

All transportation, distribution and storage permit holders are subject to the principle of open access and non discriminatory service, regardless of whether this involves rival producers or marketers. In fact, the NGR establishes mandatory interconnection to all permit holders provided that there is available capacity and the interconnection is technically feasible according to CRE’s regulation.

The obligation to allow rival pipelines to connect to the permit holders’ pipelines is established in the NGR and in the Terms and Conditions of Service for each pipeline, which are jointly negotiated with the regulator. Access prices are referred to transmission and distribution rates.

Since 1996,CRE has granted 164 transport permits; 21 of which are open access and 143 for self-use. Most of these permits are in force: 20 in open access and 141 of self-use. Also, there are 22 LDC’s and 5 Liquified Natural Gas permits. In whole, they amount to 8000 million dollars.
Transportation, storage and distribution rates are regulated under an incentive-type methodology, and recently the regulatory framework was modified in order to switch from a regulation based upon an average revenue formula to a maximum individual rates approach, which includes some elements of cost of service regulation. This new scheme allows permit holders the opportunity to achieve an appropriate return on their assets and encouraging the expansion of gas supply to a wide customer base. Additionally, the method is designed to provide transporters and distributors with an incentive to improve efficiency.

Open access transportation permits are subject to the regulation of rates and general terms of service. These permits are granted upon application, but the ultimate decision to build the pipeline depends on the permit holder´s ability to secure demand.

Distribution permits are granted through a bidding procedure and confer a twelve-year exclusivity period on the construction of the system and the reception, transmission, and delivery of gas within a specific geographic zone. Following the expiration of the exclusivity period, the CRE can grant new permits within the same geographic zones, but these permits will not confer any additional exclusivity.

According to the NGR, a distribution permit holder cannot be granted a transportation permit to serve the same geographic zone, unless the CRE authorizes it for efficiency reasons or lack of interest from third-parties. 

Likewise, the NGR allows large consumers to apply for self-use transportation permits as long as they are end-user consumers or members of a self-supply society. If the applicant is located within a distribution zone, it is subject to minimum annual average consumption requirements.  

Finally, regarding storage, according to the NGR any interested party can apply a permit for a specific location and pre-defined capacity.

The final price of natural gas to end-users is determined taking into account the first-hand sales price, the transportation tariff, the distribution tariff, other services, and taxes. Since the first-hand sales price is based upon international reference, the final gas price reflects the opportunity cost with respect to relevant markets in the US.

Further details: Francisco de la Isla, General Director of the Economic Policy Unit, Energy Regulatory Commission (CRE); Tel: (525) 2813-15-30; Fax: (525) 283-15-75; email: fdlaisla@cre.gob.mx

	ELECTRICITY

Proposed amendments to the Energy Regulatory Commission (CRE) Act are focused on granting it more powers to enforce an efficient and transparent regulatory framework. Initiatives currently being discussed in Congress vary in scope and depth. However, they all agree to strengthen the CRE. 

Among the new mandates for CRE we have: 

Electricity Tariff Determination 

Approval of Terms & Conditions for electricity transmission, distribution and supply services

Publishing of rules for the system operation and dispatch

Surveillance of the Operation of the System

Fostering of renewable sources of energy and grant them preference in  generation dispatch

Operative independence and economic autonomy

GAS NATURAL

In April 2008, the Mexican Government submitted a Reform proposal to the Energy Regulatory Commission’s Act. The Reform involves new and stronger powers for CRE.

If passed, the reform will enable CRE to regulate, following best international practices, the transportation, storage and distribution of all hydrocarbons, in a similar way as for natural gas.

The additions to CRE’s Act are designed to allow greater involvement of players in the hydrocarbons market, increase competition and improve efficiency in this industry. 

The proposal is currently being studied by the Senate.

Additionally, CRE is studying changes to Natural Gas Regulations (Reglamento de Gas Natural), This project is a result of a ten-year extensive evaluation of the current legal and regulatory framework. It aims to improve regulatory principles for Pemex’s First Hand Sales of natural gas (FHS), permit granting requirements, vertical integration among regulated activities and self-use transportation restrictions.

Regarding FHS regulation, it is worth noting that the maximum price formula is being modified to reflect the new dynamics of the Mexican market as well as the conditions in the international markets used as reference.



	Licensing and Qualification Requirements of Service Providers


	ELECTRICITY

No new licensing and qualification requirements have been issued since last IAP

NATURAL GAS 

No new licensing and qualification requirements have been issued since last IAP.


	ELECTRICITY

General requirements to obtain a permit:

(http://www.cre.gob.mx/english/publications/booklets/Folleto%207/doc7-dis1.html: 

The party interested in obtaining an electric energy generation, export or import permit must present the following documentation to the CRE: 

1.- A duly filled in form, with the following information: 

· Name, corporate name and business address of the applicant; 

· Purpose of the permit and when applicable, term proposed by the applicant; 

· Location of the plant, capacity of the facility, places where the energy shall be used, and the persons who shall use same; 

· Fuel supply schedule, including data about the source, type, substitutes and costs; 

· Information pertaining to the use of national waters, when applicable; 

· Availability and firmness of capacity surpluses, and 

· Requirements for backup capacity and energy and the transmission services. 

2.- Documentation certifying the legal existence of the applicant. In case of corporations, this requirement can be met by presenting a certified copy or testimony of the organizational record that certifies the legal existence of the applicant. 

3.-Documentation certifying their legal representative. 

4.-Copy of the record or document certifying the ownership, possession or authorization for the use of the surface area that the facilities will occupy. 

5.-A document with the general description of the project, including each of the following elements, with the necessary specification for CRE to verify the technical feasibility of the project: 

· The characteristics of the plant and of the accessory facilities; 

· The distribution of the loads; 

· The interconnection point and the load points; 

· The plant factor; 

· The typical monthly demand and 

· The estimated data of the annual generation and the consumption of fuels. 

6.- Information relative to the use of waters. The applicant may present the following documents:

· Copy of the concession title. 

· Copy of the document certifying the application has been put forward to the authorities.

7.-Information regarding compliance with the ecological standards. The applicant may present documents such as: 

· Copy of the authorizations related to the area of ecology, for the construction of the power plant. 

· Copy of the document certifying the beginning of the process to obtain the ecological authorization from the federal authorities.

8.- Information regarding the use of the soil. The applicant may present documents such as: 

· Copy of the authorizations for the use of the soil for the construction of the power plant. 

· Copy of the document certifying that the application for the use of soil with local authorities has been put forward.

9.-The technical-descriptive report of the project where the elements mentioned in requirement 5 are detailed. 

10.-The interested party may present such technical-descriptive report along with its application. 

Notice that particular requirements have to be met also for each type of permit. For references see 
NATURAL GAS 

Foreign trade and marketing of natural gas are unregulated activities that don’t require a permit and that can be undertaken by any interested party. Transportation, storage, and distribution shall require a permit previously granted by the CRE in accordance to the NGR. 

Without prejudice to those permits granted to Petroleos Mexicanos and to other public entities of the energy sector, permits for the provision of services shall only be granted to business corporations and social sector enterprises.

Without prejudice to provisions of any other applicable law, business corporations holding transportation and distribution permits shall: 

I. Have as a principal corporate purpose the provision of gas transportation and distribution services and other related activities; and, 

II. Include in their bylaws an obligation to have a fixed minimum capital stock, without any right of withdrawal, which shall be equal to ten percent of the proposed investment. 

Parties interested in obtaining a permit shall notify the Federal Competition Commission of their interest, by providing to such commission a copy of their application for a permit or their bid proposal for the purposes of the Federal Law of Economic Competition.

Information that needs to be provided to the CRE in order to apply for a natural gas permit (transportation, distribution and storage):

I. In all cases: 

a) The permittee's name and address in Mexico; 

b) Purpose of the permit; 

c) Description and characteristics of the project; 

d) The programs and minimum investment commitments and the schedule for their implementation; 

e) The deadline to commence service for each stage of development of the project; 

f) The general conditions for the provision of service; 

g) A general description of the safety methods and procedures for operation and maintenance of the systems, to be replaced in a period specified by the Commission by a detailed plan with specifications. 

h) Insurance that the permittee must provide; and, 

i) Any other in formation that the Commission may consider necessary or appropriate; 

II. In the case of transportation, in addition to the requirements in paragraph I: 

a) The route; and, 

b) Capacity of the project. 

III. In the case of storage service, in addition to the requirements in paragraph I: 

a) Location of facilities; 

b) Receipt and delivery points; and, 

c) Capacity of the project; 

IV. In the case of distribution, in addition to the requirements in paragraph I: 

a) The boundaries of the geographic zone; 

b) Receipt points; 

c) Where applicable, the exclusivity period; and, 

d) Where applicable, the minimum program of coverage and development in the geographic zone. 

The issuance of a permit shall constitute authorization by the CRE to construct facilities related to the permit, however, other authorizations may be required from other federal or local authorities (such as negotiations of rights of way, risk assessments, ecologic permits, etc.)

Systems for the provision of service shall not be sold without also selling the permit, and vice versa, except when a permit has been revoked. A copy of the notice to the Federal Competition Commission shall be included in the application to transfer a permit. 

Required educational, training or experience qualifications for service providers: Previous experience in related infrastructure projects and evidence of current provision of service to customers is required to obtain a natural gas permit.

Further details: Francisco de la Isla, General Director of the Economic Policy Unit, Energy Regulatory Commission (CRE); Tel: (525) 2813-15-30; Fax: (525) 283-15-75; email: fdlisla@cre.gob.mx

	ELECTRICITY

None

NATURAL GAS 
The above mentioned changes to Natural Gas Regulations will contribute to a more efficient process of permit granting, including more precise information and deadlines.



	Foreign Entry


	ELECTRICITY

No change to foreign entry in this sector have been introduced since the last IAP

NATURAL GAS 

No change to foreign entry in this sector have been introduced since the last IAP


	ELECTRICITY

There are no limitations as to the percentage of foreign capital involved in business corporations that own a generation permit, as long as the company is established in Mexico.

NATURAL GAS 

Nationality / residency requirements: There are no limitations as to the percentage of foreign capital involved in the business corporations that own a natural gas permit, in so far as the company is established in Mexico (http://www.cddhcu.gob.mx/leyinfo/pdf/44.pdf). However, the Foreign Investments Law establishes that the construction of pipelines has to be performed by Mexican companies that have no more than 49% of foreign participation. (http://www.cddhcu.gob.mx/leyinfo/pdf/44.pdf). It is important to mention that a higher level of foreign participation in construction companies (pipelines) is feasible, although it is subject to approval by the National Commission of Foreign Investments.

Under Mexican Law, foreign companies willing to invest and have commercial activities in Mexico also have to:

· Request a permit from the Foreign Affairs Secretariat (Art. 17 of the Foreign Investments Law).

· Enter a proforma agreement, whereby any non-Mexican shareholder shall be deemed to agree to be bound by Mexican laws and not invoke the diplomatic protection of his government.

· Prepare the Charter and Bylaws of the company. These are the documents that spell out corporate governance, corporate purpose, duration of existence, address, capital stock provisions, management powers and special provisions for liquidation, how capital will be subscribed, how the Board of Directors and officers will be appointed and what powers will be specifically granted to individuals.

· The charter and bylaws must be taken along with the permit from SRE to a public notary (notario público) to formalize the incorporation of the company. If the incorporating shareholders are non-Mexican individuals, they may legally sign the charter if they hold an FM-N, FM-2 or FM-3 visa (see Immigration section). If some of the shareholders are corporate entities, an individual with the power of an attorney for these entities must sign the document.

· Immediately after incorporation, the company must be registered with the Federal Taxpayer’s Registry (Registro Federal de Contribuyentes, RFC) at the Secretariat of Finance and Public Credit (Secretaría de Hacienda y Crédito Público, Hacienda). The company’s RFC number is necessary for all tax and accounting records, and it must be printed on all company invoices.

· After the notary public issues a notarial transcript, it is necessary to register it with the Public Registry of Commerce (Registro Público de Comercio).

· If the company will be doing any foreign trade, such as importing raw materials, components or finished products, it is necessary to register with the Importer’s Registry (Padrón de Importadores) at Hacienda.

· Permits for maquila programs, programs for temporary import for subsequent export (programas de Importación Temporal Para la Exportación, PITEX) or other similar import/export programs can be obtained from the Secretariat of Economy (Secretaría de Economía, SE).

· Registration with the Foreign Investment Registry (Registro Nacional de Inversiones Extranjeras).

Further details: Francisco de la Isla, General Director of the Economic Policy Unit, Energy Regulatory Commission (CRE); Tel: (525) 2813-15-30; Fax: (525) 283-15-75; email: fdlaisla@cre.gob.mx

	ELECTRICITY

None

NATURAL GAS 

None



	Discriminatory Treatment/

MFN


	ELECTRICITY

No changes have been introduced since the last IAP was prepared.

NATURAL GAS

No changes have been introduced since the last IAP was prepared.


	ELECTRICITY

There are no distinctions between national and foreign investors. 

NATURAL GAS

No additional regulatory requirements for licensing or operation are specified for investors from countries that have not yet signed a commercial agreement with Mexico.


	ELECTRICITY

None

NATURAL GAS

None




� This category  refers to power plants built and operated by private companies for their own use.


� This category refers to power plants with an installed capacity larger than 30 MW built and operated by private companies and its electricity is sold exclusively to CFE through a Power Purchase Agreement.


� This category refers to power plants with an installed capacity larger than 30 MW built and operated by private companies and its electricity is sold exclusively to CFE without the need of a Power Purchase Agreement.
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