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	Chapter 12 : Dispute Mediation

	Objective

APEC economies will: 

a. encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures;

b. facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and 

c. ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.


	Guidelines

Each APEC economy will:

a. provide for the mutual and effective enforcement of arbitration agreements and the recognition and enforcement of arbitral awards;

b. provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

c. promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.


	Collective Actions

APEC economies will:

a. with respect to resolution of disputes between APEC economies;

i. promote dialogue and increased understanding, including exchange of views on any matter that may lead to a dispute, and cooperatively examine on a voluntary basis disputes that arise, utilizing policy dialogue such as the “Trade Policy Dialogue” of the CTI; 

ii. give further consideration as to how the above Trade Policy Dialogue or similar functions of other fora may be used by APEC economies for the exchange of information, enhanced dialogue and mediation; and

iii. examine the possible future evolution of procedures for the resolution of disputes as the APEC liberalization and facilitation process develops; 

b. with respect to resolution of disputes between private parties, and between private parties and APEC economies; 

i.     provide CTI with a listing of arbitration, mediation, and conciliation services available to private entities of other APEC economies, including a description of any such service which might provide a useful model for private-to-government dispute resolution in the Asia-Pacific region, and make such information widely available to the business/private sector in the Asia-Pacific region;

ii.    provide CTI with comments regarding experiences with the above services;

iii.    accede where appropriate to international agreements for the settlement of disputes between governments and private entities such as the Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and

iv.    accede where appropriate to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention); 

c. with respect to transparency;


promote transparency on an APEC-wide basis, through, for example, publication of a guide book on arbitration, mediation, and conciliation services available in each APEC economy; and

d. with respect to the above collective actions, continue to report to CTI on progress, with recommendations.  
The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	Indonesia’s Approach to Dispute Mediation in 2008
Indonesia is committed to develop ways and means to settle dispute peacefully and cooperatively at an early stage. The main objective is to resolve differences in a manner, which will avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreements and other international agreements.

A significant step toward this direction has been the enactment in 1999 of the Law Number 30 on Arbitration and Alternative Dispute Resolution. Work is now underway to disseminate the information regarding this law and Arbitration as well as Alternative Dispute Resolutions in general.

There are a few of courts -independent institutions -in Indonesia that might be utilized to settle dispute involving foreign partners, namely the Indonesian National Board of Arbitration , BAMUI (Badan Arbitrase Muamalat Indonesia), BAPMI (Badan Arbitrase Pasar Modal Indonesia) and Pusat Mediasi Nasional (National Mediation Center).

With regard to international cooperation in this particular area, Indonesia has acceded itself to the following conventions:

· The Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and
· The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, known as the New York Convention; 

Indonesia believes that all measures taken will facilitate the achievement of the Osaka Action Agenda objectives; by addressing dispute peacefully and cooperatively, facilitating the use of procedures for timely and effective resolution of disputes, and ensuring transparency of relevant laws, regulations and procedures.


	Overview of Disputes Involving Indonesia Since the Last IAP

There are no significant changes in dispute mechanism in Indonesia relating to trade and investment since the last IAP



	Indonesia’s Approach to Dispute Mediation in 2008

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	-

	(i) The government of Indonesia adheres to the Charter of the United Nations with respect to dispute settlement arrangements involving governments; i.e. that disputes need to be settled through, negotiation, inquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or arrangements, or other peaceful means of their own choice (Article 33). 

(ii) Indonesia also follows the WTO dispute settlement procedures to settle trade disputes between governments.

For further details please contact:
Directorate General for International Trade Cooperation

Ministry of Trade

Phone: + (62 21) 3440408; 3858171-5 ex. 1134

Fax:     + (62 21) 3858185

E-mail :  djkpi@depdag.go.id 

Website:http://ditjenkpi.depdag.go.id 


	-

	Disputes between Governments and Private Entities


	-
	(i) Disputes between the government and private entities can be solved either by negotiation, mediation/conciliation or arbitration (alternative dispute resolution). It can also be solved through court litigation. 

(ii) Disputes between the government and private entities can be solved by applying: Law on Arbitration and Alternative Dispute Settlement (Law No. 30/1999).

(iii) When applying alternative dispute resolution as dispute mediation, reference should be made to Law No. 30/1999 and/or the Rules of the relevant arbitration centers, such as the Rules of BANI., ICC, SIAC, etc.

(iv) Investment disputes between the government and foreign investors or private entities can be facilitated through Badan Arbitrase Nasional Indonesia (BANI) with the International Centre for the Settlement of Investment Disputes (ICSID) Rules or any other Rules stated in the Agreement (contract).

(v) Investment mediation or conciliation of disputes between governments and foreign investors or private entities can be facilitated through the ICSID Dispute Settlement Arrangement.

For further details and contact point:

The Indonesian National Board of Arbitration (BANI)

Wahana Graha, 2nd Fl.

Jl. Mampang Prapatan No. 2, Jakarta Selatan

Phone: + (62 21) 7940542

Fax:     + (62 21) 7940543

Email: bani-arb@indonet.net.id

Website: http://www.bani-arb.org
C/o Indonesian Chamber of Commerce and Industry

Phone: + (62 21) 916 6408; 7507373

Fax:     + (62 21) 5274485; 5274486; 7511068


	-

	Disputes between Private Parties


	-
	National trade laws for commercial dispute resolution are arbitration and Alternative Dispute Resolution (ADR). The Arbitration provision is the Law No. 30/1999 on Arbitration and ARD. Any dispute could be settled by arbitration under rules agreed between the parties, provided that these rules are not in contravention of existing laws. Arbitration agreements that call for BANI (Indonesian National Board of Arbitration) to administer arbitration may designate international rules e.g. UN Commission on International Trade Law (UNCITRAL) or other internationally accepted rules. It should be noted however, that Regulation No.I/90 of the Indonesian Supreme Court is applicable only for the execution of foreign arbitral awards. Other similar rules applied to the execution of awards made in Indonesia.

ADR is recognized in Indonesia. This mechanism is available for settlement of commercial dispute include dialogue, negotiation mediation, conciliation, dispute prevention, binding opinion, valuation, expert appraisal, expert determination, special master, ombudsman, mini-trial, private judges, summary trial, deliberation.

 

Foreign award will be taken into consideration unless it is not a commercial matter and did not pass the reciprocity test or against public order. In case of domestic arbitration, the application for execution should be submitted to the court where the arbitration award is deposited.

Indonesia is a member of the New York Convention of 1958 on the Recognition and Enforcement of Foreign Arbitral Awards. Law No. 30 of 1999 on Arbitration and Alternative Dispute Resolution includes provision on the Recognition and Enforcement of Foreign Arbitral Awards in Indonesia.

For further details and contact point:

The Indonesian National Board of Arbitration (BANI)

Wahana Graha, 2nd Fl.

Jl. Mampang Prapatan No. 2, Jakarta Selatan

Phone: + (62 21) 7940542

Fax:     + (62 21) 7940543

Email: bani-arb@indonet.net.id

Website: http://www.bani-arb.org

	-

	Transparency 


	-
	Regulation on Arbitration and ADR can be observed on the BANI web-site: http://www.bani-arb.org
	-

	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	-
	Foreign arbitration award is recognized and enforceable provided that the dispute is of commercial nature, passes the reciprocity test and is not against public order. In case of arbitration which is conducted in Indonesia the application for the execution shall be submitted at the court where the arbitration award is deposited.

Indonesia is committed to complete neutrality and independence in its role as an arbitral institution, BANI has developed its own rules and procedures for arbitration, both domestic and international, taking place in Indonesia. Other rules opted by the parties may also be applied.  The Arbitration Board designates arbitrators in accordance with provisions of the agreements and from candidates recommended by the Secretariat.

BANI has developed a pool of arbitrators and experts in the practice of arbitration and conciliation. More than 100 arbitrators are now included on BANI’s Panel of Accredited Arbitrators; they include respected professionals drawn from the domestic bar, university and business community as well as distinguished international jurists. About thirty percent of the arbitrators in the list are foreign nationals, who are non-resident of Indonesia.  BANI does not require that arbitrators be selected from pre-esthablished lists, thus ensuring the greatest possible freedom of choice and flexibility in the constitution of the arbitral tribunal.  BANI has signed cooperation agreements with various centers and organization in various countries, among others:

· The Japan Commercial Arbitration Association;

· The Netherlands Arbitration Institute;

· The Korean Commercial Arbitration Board;

· Australian Center for International Commercial Arbitration;

· The Philippines Dispute Resolution Center:

· Hongkong International Arbitration Center;

· The Foundation for International Commercial Arbitration and Alternative Dispute Resolution (SICA-FICA);

· Singapore Institute of Arbitrators 

BANI is one of the Founding members of Asia Pacific Regional Arbitration Group.


	-

	Independent Review Procedures


	-
	-
	-


	Improvements in Indonesia Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	i) Indonesia adheres to the Charter of the United Nations with respect to dispute settlement arrangements involving governments; i.e. that disputes need to be settled through, negotiation, enquiry, mediation, conciliation, arbitration, judicial settlement, resort to regional agencies or arrangements, or other peaceful means of their own choice (Article 33).

ii) Indonesia follows the WTO dispute settlement procedures to settle trade disputes between governments.

	-

	Disputes between Governments and Private Entities


	· Disputes between the government and private entities can be solved either by negotiation, mediation/conciliation or arbitration (alternative dispute resolution). It can also be solved through court litigation.

· In 1976, Badan Arbitrase Nasional Indonesia (BANI) was established with the primary responsibility to settle trade disputes in Indonesia.

	· Since 1999 Indonesia enacted Law No. 30/1999 on Arbitration and alternative dispute resolution. 

· Alternative dispute resolution by arbitration could take reference to Law No. 30/1999 and/or the Rules of the relevant arbitration centers, such as the Rules of BANI., ICC, SIAC, etc. 

· Investment disputes between the government and foreign investors or private entities can be facilitated through Badan Arbitrase Nasional Indonesia (BANI) with the ICSID Rules or any other Rules stated in the Agreement (contract).


	Disputes between Private Parties


	· In 1976, Badan Arbitrase Nasional Indonesia (BANI) was established with the primary responsibility to settle trade disputes in Indonesia.
· Trade disputes in Indonesia could also be settled through Court of Law.

	Under the rules agreed upon between the parties based on Law No. 30/1999 on Arbitration and Alternative Dispute Resolution, any dispute can be settled through negotiation, mediation/ conciliation or arbitration. Arbitration agreements that call for BANI (Indonesian National Board of Arbitration) to administer the arbitration may also designate international rules e.g. UNCITRAL Arbitration Rules of 1976 or other internationally accepted rules to be applied. 



	Transparency 


	-
	Regulation on Arbitration and ADR can be observed on the web-site.

	Recognition of arbitration agreements and Enforcement of arbitration awards


	In 1981 Indonesia ratified the UN Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958. Foreign arbitration award is recognized and enforceable provided that the dispute is of commercial nature, passes the reciprocity test and is not against public order. In case of arbitration which is conducted in Indonesia the application for the execution shall be submitted at the court where the arbitration award is deposited.


	-

	Independent Review Procedures


	-
	-


