
	CHAPTER 8: COMPETITION POLICY

	Objective

APEC economies will enhance the competitive environment to increase consumer welfare in the Asia-Pacific region, taking into account the benefits and challenges of globalization, developments in the New Economy and the need to bridge the digital divide through better access by ICT, by:

a. introducing or maintaining effective and adequate competition policy and/or laws and associated enforcement policies;

b. promoting cooperation among APEC economies, thereby maximizing, inter-alia, the efficient operation of markets, competition among producers and traders, and consumer benefits; and

c. improving the ability of competition authorities, through enhanced capacity building and technical assistance, to better understand the impact of globalization and the New Economy.



	Guidelines

Each APEC economy will:

a.
review its respective competition policy and/or laws and the enforcement thereof taking into account the “APEC Principles to Enhance Competition and Regulatory Reform”; 

b.
enforce competition policies and/or laws (including those prohibiting anticompetitive practices that prevent access to ICT and other new technologies) to ensure protection of the competitive process and promotion of consumer welfare, innovation, economic efficiency and open markets;

c.
implement and maintain standards consistent with the APEC Transparency Standards; 

d.
disclose any pro-competitive efforts undertaken (e.g. enactment of competition laws, whether comprehensive or sectoral);

e.
implement as appropriate technical assistance in regard to policy development, legislative drafting, and the constitution, powers and functions of appropriate enforcement agencies;

f.
establish appropriate cooperation arrangements with other APEC economies, including those intended to address the digital divide; and

g.
undertake additional step as appropriate to support the development of the New Economy and to ensure the efficient functioning of markets.



	Collective Actions
APEC economies will:

a. gather information and promote dialogue on and study; 

(i)
the objectives, necessity, role and operation of each APEC economy's competition policy and/or laws and administrative procedures, thereby establishing a database on competition policy; 

(ii)
competition policy issues that impact on trade and investment flows in the Asia-Pacific region;

(iii)
exemptions and exceptions from the coverage of each APEC economy’s competition policy and/or laws in an effort to ensure that each is no broader than necessary to achieve a legitimate and explicitly identified objective;

(iv) 
areas for technical assistance and the modalities thereof, including exchange and training programs for officials in charge of competition policy, taking into account the availability of resources; and

(v) 
the inter-relationship between competition policy and/or laws and other policies related to trade and investment;

b.
deepen competition policy dialogue between APEC economies and relevant international organizations; 

c.
continue to develop understanding in the APEC business community of competition policy and/or laws and administrative procedures;

d. 
continue to develop an understanding of competition policies and/or laws within their respective governments and within relevant domestic constituencies, thereby fostering a culture of competition;

e.
encourage cooperation among the competition authorities of APEC economies with regard to information exchange, notification and consultation;

f.
contribute to the use of trade and competition laws, policies and measures that promote free and open trade, investment and competition; 

g.
encourage all APEC economies to implement the “APEC Principles to Enhance Competition and Regulatory Reform and the APEC Transparency Standards on Competition Law and Policy; and

h.
undertake capacity building programs to assist economies in implementing the “APEC Principles to Enhance Competition and Regulatory Reform”.  

The current CAP relating to competition policy can be found in the Competition Policy Collective Action Plan


	Russia’s Approach to Competition Policy in 2008
In conditions of globalization of the economic ties and market internalization the interest of economies to world trade regimes and investment linearization is growing. These processes in the whole positively influence at economic effectiveness and consumers welfare in national levels, inevitably influences at competition nature: it becomes more pointed and obtains international nature. Thus realizing of antimonopoly policy and competition development are submitted to global tasks of social-economic transformation and aimed at its solution.



	Russia’s Approach to Competition Policy in 2008

	Section
	Improvements Implemented Since Last IAP
	Current Competition Policies / Arrangements
	Further Improvements Planned

	General Policy Framework, 

including Implementation of APEC 

Leaders’ Transparency Standards 

on Competition Law and Policy(  


	For the last years, economic policy of the Russian Government was aimed at creating favorable business and investment climate.  Efforts of the Russian Government concentrated on providing equal conditions for competition, ownership protection, taking down redundant administrative barriers for business and investments, rising financial transparency of enterprises and organizations.


	In 2006 entered into force the new Russian Antimonopoly legislation - Federal Law "On Protection on Competition" . A lot of  results of activity of the  Russian competition Authority  in improving of competition law  norms  and practice of its implementation are reflected in this Law.
The Article 3 of the Federal Law  135 of 26.10.2006 "On Protection of Competition" spreads influences of the Law on relations concerned with competition protection, including  prevention  and suppression of the monopolistic activity  and  unfair competition, and in which Russian and foreign legal persons, federal bodies of executive powers, state power bodies of the subjects of the Russian Federation, municipal bodies, as well as state off-budget funds, Central Bank of the Russian Federation, natural persons including individual entrepreneurs  participate.

In accordance with article 4  of the Federal Law  relations between economic entities arising because of circulation of civil rights objects, destined for sale, exchange or other introducing into circulation, including  because of such objects of civil rights which are not the products of activity could be included  into sphere of regulating of competition.

The Law contains revised conception of the commodity market, considering security of the majority of modern markets as global exceeding state bounds and falling into influence of economic entities, realizing its activity  outside Russian Federation. It allows to antimonopoly body to determine competition condition at the market, taking into consideration that foreign producers (consumers, sailors) of the appropriate goods are existed while analyzing the commodity market. 

The Law directly  determines responsibility of the foreign companies to apply to Russian antimonopoly body to obtain the agreement to make a transaction outside Russia if these transactions lead to redistribution of the rights for shares  (shares in ownership capital) of Russian commercial organizations or rights with respect to these organizations.

	Joining of Russia to system of global economic relations defined by reduction of trade and economic transbourder  barriers predetermined wide participation of the Russian antimonopoly body in elaboration of trade-economical policy of the state. In conditions when determining relevant geographical market is already impossible to cater only to national bourders because the markets become to have transboundary or international nature, foreign economic trade measures are the important influensing factor to competition environment in the markets of the Russian Federation. Effective partisipation of the Russian competition authority in the sphere of foreign trade regulation aimed at prevention of baseless protectionism when implementing  trade limitations will favore procompetiton development of the Russian economy. 

Elaboration and adoption of the new “National Program on competition development” and "Plan on realizatuion of the National Progrm on Competition Development"  and the “Second Antimonopoly Package” which includes amendements  into  the competition kegislation in force will contribute to promotion of the  competition in the markets of the Russian Federation.

	Reviews of Competition Policies and/or Laws


	In 2007-2008 the active work on introduction and application of the competition law in the Russian Federation was kept on, taking into consideration of coming into force in October, 2006 of the Federal Law №135-FZ “On Protection of Competition”. 
On the 13th of May 2007 Federal Law "On Introducing amendments into Code of the Russia Federation on Administrative Violations" entered into force. Adoption of the draft law created real mechanisms for state  influence to infringers of the antimonopoly legislation. Moreover high rate of administrative sanction and personal responsibility of officials is one of the most effective measures to prevent infringement of the antimonopoly legislation that is  necessary factor to provide stability of market turnover and economic relations.
On July 02 2008 the new Article 17.1 of the Federal Law "On Competition Protection" entered into force. This Article defines specialty of the order of conclusion of contracts regarding state and municipal property. Particularly lend-lease or transfer of municipal and state property could be realized only by public auctions.
	Part 1 of Article 8 of the Constitution of the Russian Federation provides that common economic space, free transfer of commodities, services and financial resources, support for competition, freedom of economic activities are guaranteed in the Russian Federation.

The legislation on competition comprises such federal laws as: the Law "on Protection of Competition", the Law "on Natural Monopolies", the Law "on Advertising"

The Federal Law "On protection of competition" entered into force  on 26.10.2006 significantly reduces administrative presser to business at that  forces into application a lot of new instruments, which allow more effectively carry out antimonopoly policy in the Russian Federation. Federal Law "On Protection of Competition" combines regulations contained before in the Law RSFSR of 22.03.1991 №948-1 “On Competition and Restriction of Monopolistic Activities in Commodity Markets”, and in the Federal Law of 23.06.1999 № 117-FZ “On Protection of the Competition in the Financial Services Market”

The law stipulates illegal regulation improvement for relations in the sphere of competition protection, prevention and suppression of monopolistic activity, specifies legal base of state policy in this sphere, renews legal instrumentality of suppression and prevention of monopolistic activity in commodity and financial markets, as well as harmonization of legal regulation of relations in the sphere of competition protection in commodity and financial markets.

Direct definition in the law of the main procedures of antimonopoly investigation: rules for considering cases on violation of the antimonopoly legislation, as well as rules for considering applications and notifications on transactions in the law  was  an important innovation of the law.  This decision of the lawmaker will allow guaranteeing the rights of the interested persons, to make these procedures more transparent and to unify application practice. 

The law brought  the definition of state aid, as well as reasons and order for permission by antimonopoly body to provide some kinds of state aid, that eliminate indetermination in approach to definition of term limiting competition of state aid and measures of state support.

In the new law system of measures is identified  to reveal suppress prevent creation of discriminative conditions. For this purpose particularly the norm on agreement by the Government of the Russian Federation of the rules of indiscriminative access to natural monopolies services  is identified. These rules  were adopted by the Government resolutions.

Adoption of amendments into Code of the Russian Federation on administrative violations entered into force on 09.05.2007 allows to create system of effective sanctions and to prevent violation of the antimonopoly legislation.
Three new administrative corpus delicti were inserted:

Article 14.31. Abuse of dominant position in the market
Article 14.32. Entering into agreement restricting competition, or participating in consorted actions that restrict competition 
Article 14.33. Unfair competition
Taking into account higher jeopardy of restricting competition agreements or concerted actions, the fact of entering into agreement or committing concerted actions is recognized as violations, that is, - when an economic agent has entered into agreement or committed concerted actions restricting competition and unacceptable under the antimonopoly legislation. 
Article 19.5 of the CoAV  specifies the sanctions for failure to execute within the scheduled period a lawful determination or a decision of the federal antimonopoly authority 
Article 19.8 of the CoAV establishes responsibility for failure to present petitions, notifications (applications), data (information) to the federal antimonopoly authority 

	Realization of the Federal Law “On protection of Competition” and the Code on Administrative Violations creates real mechanisms of pressure at violators of the antimonopoly legislation, that is necessary factor to provide stability of the market turnover and economic relations.

For further  improvement of the competition policy in Russia the following main initiatives of the “Second Antimonopoly Package” were elaborated:

New reduction of the Article 178 of the Criminal Code of the Russian Federation  stipulate criminal responsibility for violation of the antimonopoly legislation, in particular for cartels and abuse of dominant position on an especially large scale;

Introducing Amendments into the Federal Law «On Protection of Competition»:

- widening of the exterritorial principle;

- reinforcement of the prohibition for providing of state aid;

- decreasing of threshold of dominance (it is proposed for certain markets to set  lower threshold of dominance, as it has already  done in electric power sector  - 20%, as well as to stipulate by the law criteria and types of anticompetitive behavior of the companies, which could abuse market power in spite of its share in the market);

- straitening of transparency in realization of state control over economic concentration (in regard to disclosure of information on real owners of companies);

- specifying of authorities of the antimonopoly body in regard to concretization  of actions of the employees of the antimonopoly  body  on fixation and documentary preservation of evidence of the committed violation revealed during examination. 

Specifying of the CoAV norms:

-Detailed elaboration of the “leniency program”;

Administrative responsibility for providing of  illegal state and municipal aid and for infringement of the Article 15 of the Federal Law “On Protection of Competition” (prohibition for anticompetitive actions of the power bodies);

- correcting of the sanctions for  infringement of the legislation on srtate procurement, in particular, differentiation of fines’ amount depending on gravity  of violation 

- introduction of liability for non-submission to the control bodies of information relating to distribution of improper advertisements, 
-determination of elements of offence dealing with the violation of the legislation on advertising of the Russian Federation);.
- amendments envisages administrative fines for abuse of market power by officials and legal persons; 
-increasing of amount of  fines for abuse of dominant position and unfair competition; 
-administrative responsibility in the form of disqualification for administrative violations by federal  officials
New edition of the Federal Law “On Natural Monopolies” dealing with the extension of the list of the subjects of natural monopolies, specification of the status of the register of the subjects of natural monopolies, development of the tariff regulation methods, including introduction of ROI (return of investment) tariff, as well as imposition of commitment of conducting a tender when purchasing the goods by the subjects of natural monopolies.



	Competition Institutions (Including Enforcement Agencies)


	Due to  widening of FAS Russia authorities  connected with realizing of  control  in the sphere of  foreign investment, State and Municipal Procurement of Goods, Works and Services , as well as  adoption of the Federal  Law 135 of 26.07.06 "On Competition Protection" in March 2008 amendements were introduced into the Decree of the Government of the Rusian Federation  "On Federal Antimonopoly  Service".  According to these amendements  there are 24 departments  (earlier - 17) in FAS Russia' structure, total number of staff of the  central office of the FAS Russia is 630 (420) and of the regional offices – 2647

	Chapter 6 of the FZ 135” On Protection of Competition” defines the main functions and authorities of FAS Russia.

According with the Decree of the Government of the Russian Federation No 189 of 07.04.2004 “On Federal Antimonopoly Service”, Federal Antimonopoly Service (FAS Russia) is the federal body of executive power, executes functions of adoption of the normative legal acts, control and supervision over observance of the legislation in the sphere of competition at commodity markets and protection of competition at the market of financial cervices, control over subjects of natural monopolies activity (with regard to issues  unconnected  with tariff setting), advertising (with regard to functions stipulated by the legislation on authorities of the antimonopoly body).

Moreover in accordance with the Decree of the Government of the Russian Federation No94 of 20.02.2006 FAS Russia has the functions of control in the sphere of state procurement except authorities for control over  state procurement in the sphere of defense order.  

FAS Russia realizes its activity directly and by its regional offices.

(82 regional offices, which perform their functions in 83 administrative-territorial subjects of the Russian federation.)

FAS Russia website: www.fas.gov.ru 


	The main direction of FAS Russia activity is forming of implementation practice of the laws entered into force in 2006 -2008.

	Measures to Deal with Horizontal Restraints


	The Law “On Protection of Competition” contains basic parameters and criteria according to which the behavior of economic entities on the market are qualified as agreement and/or concerted practices aimed at competition restriction. The new Law defines an exhaustive list of the types of agreements between economic entities exempt from antimonopoly control as posing no threat to competition that lead to reduction of administrative burden on economic entities.

	Control over horizontal agreements, unfavourable for competition, is effected in accordance with Article 11 of the law «On Protection of Competition» that forbids agreements or concerted practices, concluded between economic entities operating on the commodity market which lead or may lead to:

 - the fixing (maintenance) of prices, discounts, mark-ups;

 - the raising, lowering, or maintenance of prices at auctions and tenders;

 - the division of the commodity market by territory, by volume of sales or purchases, by the types of commodities being sold, or by groups of sellers or purchasers;

 - economically or technologically unjustified refusal to conclude contracts with specific sellers or purchasers;

 - contract terms dictation to the partner which are unprofitable to him or don’t relate to the subject of the contract;

 - economically or technologically unjustified fixation of different prices on the same commodity;

 - reduction or termination of manufacturing of rush product;

 - introduction of barriers for access to the commodity market for other economic entities;

 - establishment of the terms of membership in professional and other type of associations in case these terms lead to competition restriction.

 Article 13 of the Law introduces accurate and plain criteria based on which agreements and concerted practices, that lead to competition restriction but have, however, absolute common positive impact and don’t lead to prevention and elimination of competition, can be accepted by the antimonopoly body. According to the Law, such criteria contain terms of admissibility of agreements and concerted practices, namely:

 - perfection of production, commodity sales or motivation of technical and economic progress or raising competitive capacity of russian commodities on the world commodity market;

 - consumers' getting benefits that are rateable to the benefits, gained by economic entities' in the result of actions, agreements and concerted practices, transactions.  

In order to exclude situations when transactions and concerted actions of economic entities which are not competitors in the market, formally they fall under absolute embargo, but not lead to negative results in the market, the draft law “On introducing amendments into the Federal Law “On Protection of Competition” introduces amendments into the Article 11 of the Law on Protection of Competition  in a part of differentiation of absolute embargo for conclusion of transactions and/or  realizing of concerted actions of competitive  and not competitive economic entities.

Currently during consideration of anticompetitive agreements the “rule of reason” is used, but if agreements contain regulations prohibited by the law and not felt under exemptions -the rule “per se” is used

	In the nearest time it is planned to introduce to the Government o the Russian Federation the draft Resolution of the Government of the Russian Federation “On conformation of block exemptions with regard to agreements between buyers and sellers, and agreements on joint scientific research and joint use of gained scientific and (or) scientific and technical results” that sets forth the list of conditions meeting which the agreement can be admitted as permissible

	Measures to Deal with Vertical Restraints


	The Law "On Protection of Competition" introduced definition of vertical agreements and specific conditions to control such agreements, that extenuate requirements of the antimonopoly control in comparison with horizontal agreements.
	According to article 4 paragraph 11 of the Federal Law "vertical" agreement is an agreement between economic entities, that do not compete with each other, one of them purchases commodity or is a potential customer, and another sales commodity or is a potential seller for this commodity. 

The Law defines that antimonopoly body has a right to apply rule of reason towards vertical agreements and concerted practices that restrict competition:

 vertical agreement is justifiable given any participant has not more than 20 % of share on any commodity market, as well as vertical agreements are conducted in a concession type of contract (i.e. contract of transfer of authority on intellectual activity outcome or industry property objects) (Article 12).

	While implementing actions of competition policy, directed on control of vertical concentration it is necessary not to admit unjustified form of vertical integrated structures, which lead to conservation of existing economic ties, decreasing of economic effective activities, small enterprises withdrawal from these spheres

In the nearest time it is planned to introduce to the Government o the Russian Federation the draft Resolution of the Government of the Russian Federation “On conformation of block exemptions with regard to agreements between buyers and sellers, and agreements on joint scientific research and joint use of gained scientific and (or) scientific and technical results” that sets forth the list of conditions meeting which the agreement can be admitted as permissible.



	Measures to Deal with Abuse of Dominant Position


	The new law sets new criteria and changes the scope of relations covered by the notion of dominant position of an economic entity on the market, and refuses from using an unvarying market share margin for all economic sectors. Moreover, the Law "On Protection of Competition" changes an approach to define dominant position of economic entity on market from purely quantitative criteria to the set of quantitative and qualitative criteria. The list of dominant position abuses is also revised.
	The Law  introduces new detailed definition of dominant position of an entity on a commodity market (Article 5) According to the common rule position of an entity is considered to be dominant given its share on the commodity market exceeds 50 %; if the share of an entity is less than 50% to determine its dominant position the antimonopoly authority should prove presence of qualitative criteria of such dominance. Entity with share less than 35 % can not be recognized as dominant. The Law has kept special regulations for financial organizations to determine their dominant position.

However, the situation on market when the entity with share less than 35% (but more than 8%) can be recognized as dominant on the commodity market, is also possible.

The Law introduces definition of "collective dominance" on specific commodity markets and qualitative criteria of markets where it is possible.

The list of infringements "per se", i.e. infringement to that do not require proofs of their negative impact on competition, is set for cases of abuse of dominant position (Article 10). The Law sets types of monopolistic activity, that are banned "per se", in particular they are: 

- establishing, maintaining monopolistically high (low) prices;

- withdrawal of a commodity from circulation, if the result of such withdrawal making and maintaining of deficit on market or increase of prices;

- imposing on a counterparty contractual terms which are unbeneficial for the latter or not connected with the subject of agreement;

- violating the procedure of pricing established by statutory legal acts;

- reduction or cutting off the production of a commodity if there is demand for the commodity or the orders for its delivery are placed and there is possibility of its profitable production;

- refusal form concluding a contract with individual purchasers in case when there are possibilities for production or delivery of the relevant commodity and others. 

	Suggested by the draft Law  “On introducing amendments to the Federal Law “On Protection of Competition” amendments to the Article 10 are aimed at prevention of creation of discriminative conditions by subjects of natural monopolies. Thus in order to prevent actions of   natural monopolies subjects, which could place some economic entities to unequal position in comparison with other economic entities the draft law provides the Government of the Russian Federation with the right to determine rules of indiscriminative excess  to  infrastructure objects, as well as to goods produced or realized by subjects of natural monopolies. The redaction of the Law in force doesn’t allow limiting actions of economic entities which doesn’t have share more than 35 % in the relevant market, but with real market power and unreasonably impedes market promotion of some market participants.

In order to eliminate this problem the draft law introduces a new concept “abuse of market power” (Article 4) and stipulates prohibition for such abusing (article 10/1)



	Measures to Deal with Mergers 

and Acquisitions


	The new law was to rationalize the work of antimonopoly body  in the sphere of petitions scrutiny, i.e. exclude petitions on transactions that don’t influence competition, thus it would prevent business from waiting for antimonopoly body's solution on each and every transaction.

	Chapter 7 of the Law "On Protection of Competition" defines regulations of state control over economic concentration to prevent economic entities from reinforcing the dominant position. 

As the criteria of control over economic concentration the Law introduces threshold values of turnover figures of the economic entities, that are parties of the transaction to be under control. According to the Article 27 of the Law threshold values for preliminary permission on transactions are 3 bln rubles, for notification about transaction implementation - 200 mln rubles.

Getting the preliminary permission of the antimonopoly body is obligatory only while acquiring the blocking share holding (25%), controlling stock (50%) and share holding that expels the possibility of blocking the decision by the third parties (75%).

While implementing activities to control the process of economic concentration the antimonopoly body may issue not only behavior but also structural directions (Article 33).

To increase efficiency of the antimonopoly control the Law defines concretly regulations that oblige economic entities to reveal information, defined by the Law, including the one about beneficiaries and offshore companies, taking part in transactions.

The Law has kept special regulations for financial organisations while controlling mergers.

	Revealing of the true holders of the different vertically integrated structures is a significant problem while controlling the concentration of the capital within the frameworks of the antimonopoly policy. As a consequence the additional task to form a mechanism of control of cross holding in different spheres of economy as well as to expand international informational exchange on this issue is set. 

Development of the market needs constant improvement of the regulation norms, thus  introduced by Law  “On introducing amendments to the Federal Law “On Protection of Competition” and some other Laws” amendments to the Chapter  7 of the Law “On protection of Competition” – “Control over Economic Concentration” are aimed at to prevent monopolization of the commodity markets. These changes aimed at creation of more effective mechanism of control over economic concentration. Also these changes specify list of information provided to antimonopoly body with notifications, in particular information on real owners of the companies, specify reasons for refusal in agreement of a transaction  (or other actions) as well as  consequences of transaction settlement  without agreement of the antimonopoly body.

Introduced amendments in to the Article 7 are aimed at  decreasing of administrative barriers.  The pointed changes  the law expands  and more correctly  determines the list of reasons, when persons could settle transactions without advanced agreement of antimonopoly  body. 

At that  the draft law substantively increases threshold values of assets and turnover  of the companies, when it is stipulated advanced agreement of the antimonopoly body for settlement of transactions  or other actions  or  notification is necessary. Assets threshold values for the advanced agreement are increased  from 3 billions rub (120mln US$) to 7 billions rubles (280 mln US $), and  turnover threshold values are increased from 6 billions rub  (240 mln US $) to 10 billions rubles (400 mln US $).


	Other Issues Addressed by Competition Policy


	Selective state aid to specific economic entities by the bodies of the state and local government is a major threat for competition. The Law "On Protection of Competition" has a fundamentally new approach for control of state aid  to specific economic entities by bodies of state and local government.

Federal Law No. 218-FZ  of 24.07.2007 introduced amendments to the Procurement Law, which come into effect on 01.10.2007

Federal law inscribes specifics of procurement procedure related to creation of works of literature and arts, on financing distribution or demonstration of national films. Clarified are the control procedure in relation to procurement and responsibilities of the federal executive authority authorized to exercise such control. Federal law instituted amendments to the CoAV, which introduced new substances of administrative offences, and revised (changed wording) the available items. Sanctions for infringements of the procurement law became much tougher for legal entities. The federal law also stipulates amendments to CoAP, which specify bodies and officials authorized to investigate cases of administrative offences relative procurement
In accordance with the Federal Law № 57-FZ of April 29, 2008 “Procedures for Foreign Investments in the Business Entities  of Strategic Importance for Russian National Defense  and State  Security” FAS Russia realizes  control over foreign investments.

	Article 14 of the Law "On Protection of Competition" secured prohibition on unfair competition and as a list of types of unfair competition.  

Chapter 3 of the Law has regulations banning bodies of state authorities and local governments to issue acts and perform actions, aimed at restriction of competition. According to the Law such bodies include federal bodies of executive power, bodies of state authorities of the subjects of the Russian Federation, bodies of local government, as well as Central Bank of the Russian Federation and state off-budget funds. 

Chapter 4 of the new Law establishes unified antimonopoly requirements for holding of all types of auctions (tenders, auctions) by bodies of state authorities and local government. Moreover a competitive selection of financial organizations by the subjects of natural monopolies is also established.

Imposition on the FAS Russia of authorities on control over placement of orders on delivery of goods, execution of work, rendering of service for federal state needs poses new problems for the FAS Russia.
Chapter 5 of the Law "On Protection of Competition" is devoted to granting state and municipal aid. The Law introduces prohibition "per se" on accordance by authorities of election preferences to the companies, acting on the market. The Law allows granting of the state aid only for the purposes stated in the Law and only after permission of the FAS Russia. Authorized state aid should not lead to elimination or prevention of the competition on the relevant market.

The Law also defines actions of authorities and bodies of local government, that are not recognized as granting of the state aid and are not subject to the prohibition.

On January 1st 2006, Federal Law No. 94-FZ as of 21.07.2005 On Procurement of Goods, Performance of Activities and Provision of Services for State and Municipal Needs was enacted. This law is a turning point with respect to state procurement for both state and municipal customers and individuals prepared to offer their goods (works, services) for state needs.

The law sets clear requirements to purchases performed by public authorities and local governments, and other organizations financed from state budget, and aims at:

Providing more opportunities to natural and legal persons for involvement in the procurement process, and promoting such involvement

Promotion of fair competition, more efficient use of budget funds, prevention of corruption and other abuses relative to procurement.

Pursuant to RF government regulations No. 94 as of 20.02.2006, FAS Russia is a federal executive body authorized to exercise control with respect to procurement
No.308 FAS Russia's Order of 13.08.2008 
On Approving the Form of a Business-Plan for a Business Entity of Strategic Importance to Be Presented by a Foreign Investor under Clause 10 Part 2 Article 8 of No.57-FZ Federal Law of 29.04.2008 [Procedures for Foreign Investments in the Business Entities of Strategic Importance for National Defense and State Security]


	The efficiency of the Law is directly dependant on the successive implementation of the amendments to the Code of the Russian Federation on Administrative Violations, that toughen punishments for antimonopoly legislation infringements. Turnover fines up to 15% from the receipt of the company-infringer on the market of the commodity should be effective measure to constrain to fulfillment of the Law "On Protection of Competition".

Setting a clear procedure of control body decision making on identified infringements. Introduction of compulsory judicial action for declaring procurement procedures invalid in case of identified violations, which led to a substantial distortion of tender results. Unification of FAS Russia control practices in relation to procurement. Introduction of compulsory practice of application of RF Code of administrative violations.  Development and introduction of a system of automatic detection of infringements of procurement laws on the basis of information posted on official web-sites and in lists of concluded contracts. Further improvement of procurement laws

	Co-operation Arrangements with other Member Economies


	1.2

Signing of the Program on cooperation between RO of FAS Russia and Heilongjiang RO SAIC China  

The visits of the SAIC China delegation to Yakutsk, Kamchatka and Vladivostok Regional Offices of FAS Russia  (September 2008)

2.

12th Consulting Meeting on Competition Policy in Seoul (September 2008)

Participation in  the 5th Seoul International Competition Forum (September 2008)


	1. Agreement between the Government of the Russian Federation and the Government of the People’s Republic of China on cooperation in the Field of Combating Unfair Competition and Antimonopoly Policy (Beijing, 25.04.96).

1.1. Co-operation with State Economic and Trade Commission People's Republic of China (SETC China)

2001

  The visit of the delegation SETC headed by Mr. HOU  Ynchun, Secretary-Genera of SETC, in Moscow; signing of the Protocol of meeting.

Holding of the high level meetings and consultations on competition policy issues.

1.2.Co-operation with the State Administration for  Industry  and Commerce of the People’s Republic of China (SAIC China)

1997 г.

Second international conference «Competition policy under conditions of transitional economy» ( Moscow);
First consultative meeting on combating unfair competition;

Seminar on the topic «Suppression of unfair competition».

1998

Second consultative meeting on combating unfair competition;

Signing of the Cooperation program for 1999-2000.

1999

Third consultative meeting on combating unfair competition.
2000

The seminar on the issues of unfair competition, Beijing;
Participation of SAIC's delegation in the international conference "10 years of existence of the antimonopoly bodies of the RF "Overall results and prospect", Moscow.
2001

The signing of the Memorandum of understanding for cooperation between the bodies in 2002-2003, Moscow;
Participation of SAIC's delegation in the international conference. 

2003

The signing of the Memorandum on understanding between the bodies for 2004-2005 (Saint-Petersburg).
2004

The participation of the FAS Russia representative in the Shanghai International Forum on fair competition and market economy 2004.

2005

The signing of the Memorandum on understanding between the FAS Russia and SAIC China for 2006-2007 during the visit of the FAS Russia delegation to Beijing in November.

2006

The visits of the SAIC China delegation to Moscow and Saint-Petersburg (September, . November ).
2007

The visits of the SAIC China delegation to Moscow and Saint-Petersburg (April);
The signing of the Memorandum on understanding between the FAS Russia and the SAIC China for 2008-2009 during the visit of the SAIC China delegation to Moscow (June);
High-Level Meeting in Beijing  and Meeting of the Heads of Frontier RO of FAS Russia and SAIC in Harbin (September).
2. Memorandum on cooperation between Ministry of the Russian Federation for Antimonopoly Policy and Support to Entrepreneurship and Fair Trade Commission of the Republic of Korea Co-operation, 07.12.99, Seoul

Co-operation with the Fair Trade Commission of the Republic of Korea

1999 г.

Fourth international symposium on competition policy «Orientation of competition policy in the 21st century»;

Series of educational projects.
2000

Participation of the delegation of FTC Korea in "10 years of existence of the antimonopoly organs of the RF. Overall results and prospect", Moscow.

2001

Participation of the delegation of the MAP Russia headed of Minister Yuzhanov in International Symposium on competition, Seoul;

Holding of the Fifth consultation, Moscow.

2002

Participation of the delegation of the MAP Russia headed of Minister Yuzhanov in International Symposium on competition, Seoul;

Holding the sixth and seventh consultations on competition policy of MAP Russia and FTC Korea, Moscow, Seoul.
2003

signing the Memorandum on cooperation in competition policy among the Fair Trade Commission of the Republic of Korea, the Interstate Antimonopoly Council of CIS countries and some competition bodies of East Europe during the eight consultation.
2005

Holding of the ninth consultation on competition policy in Moscow in June.
2006

Holding of the tenth consultation in September in Pusan

Participation in the 4th Seoul International Forum on Competition Policy and in the 11th International Seminar on Competition Policy; 

Participation in the study seminar on "State antimonopoly policy", organized by Korean Agency on International Cooperation (KOICA) and KFTC.
2007 

11th Consulting Meeting on Competition Policy in Moscow (June), signing of  the Protocol of the 11th Meeting.

	1.2

Visit of FAS Russia delegation to Heilongjiang RO SAIC in November  2008. 

Holding of joint seminars and consultations on competition policy.

2. Holding of the 13th Consulting Meeting in 2009 



	Activities with other APEC Economies and in other International Fora


	1. Visit of the FAS Russia  Japan delegation to Kyoto for participating in the 7th Annual ICN Conference.

Bilateral meeting of the high-level authorities of the FAS Russia and FTC Japan. Signing of the  Protocol of the meeting (April).

2.  Bilateral meeting with authority of the Antitrust Division of the US Department of Justice and US Federal Trade Commission during the 7th Annual ICN Conference in Kyoto

5.Participation in the sessions of Competition Law and Policy Committee

Second session of the Global Forum on Competition;

in the meetings of the experts from Russia and OECD.

Holding a number of seminars and consultations

Presentation of the review of the Russian  antimonopoly legislation on the Global Forum on Competition (February 2007).

6. Participation in  the 7th Annual ICN Conference in Kyoto in 2007.

	1. Cooperation with the Fair Trade Commission of Japan

The meting of the Chairman Negoro with Minister Yuzhanov, Moscow

2001

Training course for 10 representatives of MAP Russia in FTC Japan; Holding of meeting and consultation on the issues of mutual interest.

2007

Visit of the FTC Japan delegation to Moscow for participating in the 6th Annual ICN Conference the bilateral meeting of the high-level authorities of the FAS Russia and FTC Japan was held. Signing if the Protocol of the meeting.(May).
2.  Cooperation with the Antitrust Division of the US Department of Justice and US Federal Trade Commission
In the frameworks of the cooperation exchange of information and methodological materials is carried out. Joint seminars on competition policy issues are been organized.

Holding of the international seminar on competition policy in May 2003 in Obninsk.

Participation of the US FTC Commissioner, Mr Thomas Lyry, in the high-level meeting on competition policy in Moscow in November 2004.

Holding of the following events by the Antitrust Division of the US Department of Justice and the US FTC:

in April 2005 in Moscow - seminar on competition policy;
in October 2005 in Khabarovsk and Moscow - seminars;
in 3-4 April 2006 in Moscow and in 6-7 April 2006 in Vladimir - seminars on "Definition and investigation of cartels" and "The analysis of the commodity markets on the example of the oil and gas market";
in 18-23 September 2006 in Moscow and Tambow - seminars on natural monopolies and competition advocacy;
in 27-30 November 2006 in the FAS Russia (Moscow) and in the Chelyabinsk regional office of the FAS Russia - seminars on public purchase and active investigation authorities of the competition bodies of the USA;
in 19-20 March 2007 in the FAS Russia - seminars on "Investigation of cartel on the example of Case Vitamin Cartel with the analysis of the key characteristics of te vitamin market" and "Food stuff retail market. Relations between wholesalers and retailers";
Seminar on "Development of the chain networks" in September 2007 in Russia.
Meeting during Global Forum on Competition (Paris, February 2007)

3. Cooperation with Vietnam Competition Administration Department (VCAD)

4.Participation in the joint events of APEC-OECD
Participation in the First and Second Workshops on regulation reform (February, September 2001).
Participation of the FAS Russia representative in the Seventh joint conference APEC-OECD on regulation system reform in Thailand.
Participation in the 4th study programme on competition policy for the APEC member-states in Viet Nam (2004).
Participation in workshops on competition policy for the APEC member-states, held in Malaysia and Republic of Korea (2004), Thailand (August 2006), Indonesia (September 2006).
Participation in the workshop on competition policy for the APEC member-states in Indonesia (June 2007) and in the study-course on competition policy in Singapore (August 2007).
5. Interaction with the Organization of Economic Cooperation and Development  

Specialists from the Russian antimonopoly body regularly participated in the sessions of Competition Law and Policy Committee of the OECD, sessions of working groups of this Committee (on competition and international trade, on competition and regulation, on cooperation in the field of restricted business practice which  influence the international trade) as well as in the activity of international conferences and forums, organized by OECD.

6. International Competition Network (ICN) activity

participation in the 1st Annual ICN Conference (28-29 September 2002 in Naples);
participation in the 2nd Annual ICN Conference (June 2003 in Merida);
participation in the session of the ICN working groups;
participation in the 4th Annual ICN Conference (June 2005 in Bonn);
participation in the ICN workshop on merger control (27-28 March 2006 in Washington);
participation in the 5th Annual ICN Conference (May 2006 in Capetown);
Holding of the 6th Annual ICN Conference in Moscow in 2007.

	Cooperation with JFTC in the frames of  ICN 

Holding of meeting and consultation on the issues of mutual interest.
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3. Signing  of the  Memorandum on Understanding

4. Participation in the joint events of APEC-OECD

5. Preparation of the Review on the FAS Russia activity in 2008.

6. Participation in the 8th Annual ICN Conference in Zurich in 2008.  

	Collective Actions


	-
	-
	-


	Improvements in Russia’s Approach to Competition Policy since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position, including 

Implementation of APEC Leaders’ 

Transparency Standards on 

Competition Law and Policy(  


	Competition policy is central to regulatory reform, because its principles and analysis provide  a benchmark for assessing the quality of economic  and social regulations, as well as motivate the application  of the laws that protect competition. As regulatory reform stimulates structural change, vigorous enforcement of competition policy is needed  to prevent private market abuses from reversing the benefits of reform. A complement to competition enforcement is competition advocacy the promotion of  competitive, market principles in policy and in regulatory processes.

	For the last years economic policy of the Russian Government was aimed at creation of favorable business and investment climate in the country. Facilities of the Russian Government concentrated at providing equal conditions of competition, property rights protection, elimination of excessive administrative barriers for entrepreneur and investment activities, increasing financial transparency of enterprises and organizations.

	Reviews of Competition Policies 

and/or Laws


	Legislation on competition comprised  3 Federal Laws :  Law "On competition and restriction of  monopolistic activity at  commodity markets" of 22 March 1991, Law "On natural monopolies" of 17 August 1995, the Law "On advertising" of 18 July 1995.

Common consequence of failure to file the required notification  or petition was the imposition of a fine under Article 19.8 of the Code of Administration Violations, which stipulated fines calculated in  minimum monthly wage. These fines were inappreciable for infringers (individuals and legal entities).  

	In October  2006 entered into force the new Russian Antimonopoly legislation - Federal Law 135-FZ  "On Protection on Competition" . A lot of  results of activity of the  Russian competition Authority  in improving of competition law  norms  and practice of its implementation are reflected in this Law.
Federal Law "On Introducing amendments into Code of the Russia Federation on Administrative Violations" created real mechanisms for state influence to infringers of the antimonopoly legislation. Moreover high rate of administrative sanction (turnover fines) and personal responsibility of officials is one of the most effective measures to prevent infringement of the antimonopoly legislation that is necessary factor to provide stability of market turnover and economic relations.

Three new administrative corpus delicti were inserted. (Article 14.31, 14.32, 14.33
Further improvement of the enforcement mechanisms, including  introducing amendments to the Code of the Russian Federation on administrative violations” (CoAV) (with regard to specification of leniency program rules, envisaged under article 14.32 of the CoAV, as well as with regard to introduction of liability for non-submission to the control bodies of information relating to distribution of improper advertisements, determination of elements of offence dealing with the violation of the legislation on advertising of the Russian Federation)


	Competition Institutions (Including Enforcement Agencies)


	A new Federal antimonopoly body - RSFSR State Committee on antimonopoly policy and new economic structures support - was established in 1990 in Russia. In 1995 it was reorganized to the State Antimonopoly Committee of the Russian Federation.

In 1998 the Ministry for Antimonopoly Policy and  Entrepreneurship Support (MAP Russia) was established. The Ministry was responsible for the tasks stipulated in the Law on competition, regulation of communication natural monopolies activities and state support of entrepreneurship.

	FAS Russia was established in April 2004. FAS Russia  is the federal body of executive power, executes functions of adoption of the normative legal acts, control and supervision over observance of the legislation in the sphere of competition at commodity markets and protection of competition at the market of financial cervices, control over subjects of natural monopolies activity (with regard to issues  unconnected  with tariff setting), advertising (with regard to functions stipulated by the legislation on authorities of the antimonopoly body), control in the sphere of state procurement except authorities for control over  state procurement in the sphere of defense order,  control  in the sphere of  foreign investments in the business entities  of strategic importance for Russian national defense  and state  security


	Measures to Deal with Horizontal Restraints 


	Control over  horizontal anti-competitive agreements was  executed in accordance with the Article 6 of the Law "On  competition…» which bans agreements (concerted actions) of economic entities restricting competition.

	Control over horizontal anticompetitive agreements is executed in accordance with the Article 11 of the Law 135-FZ  "On Protection of Competition" of 26.10.2006

	Measures to Deal with Vertical Restraints


	Control over vertical anti-competitive agreements was  executed in accordance with the Article 6 of the Law "On  competition…» which bans agreements (concerted actions) of economic entities restricting competition.
	The Article 4.of the Law "On Protection of Competition" introduced definition of vertical agreements and specific conditions to control such agreements, that extenuate requirements of the antimonopoly control in comparison with horizontal agreements.


	Measures to Deal with Abuse of Dominant Position 


	Article  5 of the Law "On competition" contains a general regulation that bans economic entities (group of persons) having a dominating position, activities that have or may have as their result  restriction of competition and (or) infringement of interests of other economic entities or individuals. This regulation has developed by including the list of possible prohibited activities (corpus delicti) into Article 5.

	The Article 5 of the new law 135-FZ sets new criteria and changes the scope of relations covered by the notion of dominant position of an economic entity on the market, and refuses from using an unvarying market share margin for all economic sectors. Moreover, the Law "On Protection of Competition" changes an approach to define dominant position of economic entity on market from purely quantitative criteria to the set of quantitative and qualitative criteria. The list of dominant position abuses is also revised (Article 10 of the Federal Law 135-FZ)


	Measures to Deal with Mergers and Acquisitions 


	Articles 17 and 18 of the Law "On competition…" by providing  a special state control should prevent  appearance or strengthening of the dominant position, i.e. not to admit origin for infringements of the antimonopoly legislation by economic entities.  

	The Federal Law 135-FZ  "On Protection of Competition" of 26.10.2006 was to rationalize the work of antimonopoly body  in the sphere of petitions scrutiny, i.e. exclude petitions on transactions that don’t influence competition, thus it would prevent business from waiting for antimonopoly body's solution on each and every transaction. 

Chapter 7 of the Law "On Protection of Competition" defines regulations of state control over economic concentration to prevent economic entities from reinforcing the dominant position. 

As the criteria of control over economic concentration the Law introduces threshold values of turnover figures of the economic entities, that are parties of the transaction to be under control. According to the Article 27 of the Law threshold values for preliminary permission on transactions are 3 bln rubles, for notification about transaction implementation - 200 mln rubles.

Getting the preliminary permission of the antimonopoly body is obligatory only while acquiring the blocking share holding (25%), controlling stock (50%) and share holding that expels the possibility of blocking the decision by the third parties (75%).


	Other Issues Addressed by Competition Policy


	Within the frameworks of the previous legislation the connection between economic extent of the market subjects and penalty provisions is absent. Penalty provisions are similar for big and small companies. As a result, the amount of the paid penalty provisions doesn't almost affect the figures of the financial and economic activity of the large and medium companies, but greatly affect the small entities. Thereupon the FAS Russia proposes to introduce in the Code of Administrative Violations regulations to count the amount of penalties in percentage proportion to the turnover (or the scope of selling) of the company.

The differentiated approach towards antimonopoly legislation infringers is needed. 

The decisions that lead to violation of antimonopoly legislation are taken by the bodies of the legal entity, its heads and top-managers. Therefore responsibility measures for the stated infringements should be addressed to the specific persons to increase their accountability, using a reputation factor as well.   

	Chapter 5 dealing with the creation of the control system of the state aid granting, providing legislative and institutional observance of the competition conditions on granting such aid, as well as control of its respective usage, is included in the Federal Law 135-FZ  "On Protection of Competition" of 26.10.2006, which is a major direction of the development of the Russian legislation and market.

The Federal Law 45-FZ of 13th of May 2007 "On Introducing amendments into Code of the Russia Federation on Administrative Violations" created real mechanisms for state influence to infringers of the antimonopoly legislation. Moreover high rate of administrative sanction and personal responsibility of officials is one of the most effective measures to prevent infringement of the antimonopoly legislation that is necessary factor to provide stability of market turnover and economic relations
In accordance with the Federal Law № 57-FZ of April 29, 2008 “Procedures for Foreign Investments in the Business Entities  of Strategic Importance for Russian National Defense  and State  Security” FAS Russia realizes  control over foreign investments.
No.308 FAS Russia's Order of 13.08.2008 «On Approving the Form of a Business-Plan for a Business Entity of Strategic Importance to Be Presented by a Foreign Investor under Clause 10 Part 2 Article 8 of No.57-FZ Federal Law of 29.04.2008 [Procedures for Foreign Investments in the Business Entities of Strategic Importance for National Defense and State Security]


	Co-operation Arrangements with other Member Economies


	Agreement between the Government of the People’s Republic of China and the Government of the Russian Federation on Cooperation in the Fields of Countering Unfair Competition and Antimonopoly Policy

	Memorandum on cooperation between MAP Russia and KFTC (Seoul, 07.12.99 г.).

Memorandum on cooperation between FTC Korea, ICAP, Council on Competition of Latvia and Romanian Competition Council (Saint-Petersburg 17.09.2003)

Memorandum of Understanding between FAS Russia  and SAIC China  for the Implementation of the Agreement between  the Government of the Russian Federation and the Government of the People’s Republic of China on Cooperation  in the Field of Countering Unfair Competition and Antimonopoly Policy for 2008-2009 (Moscow 06/06/2007).


	Activities with other APEC 

Economies and in other International Fora


	-
	Cooperation with UNCTAD, ICN, OECD and WTO (in two last as an observer).
Participation in joint activities APEC - OECD. 



Appendix – APEC Leaders’ Transparency Standards on Competition Law and Policy and Regulatory Reform
Introduction

In October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that APEC sub-fora that have not developed specific transparency provisions should do so, and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on competition and deregulation for incorporation into the Leaders’ Statement were developed.

These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos, and provide specific guidance for implementation within the context of competition law and policy and regulatory reform.

Transparency Standards on Competition Law and Policy:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its competition laws, regulations, and progressively, procedures, administrative rulings of general application and judicial decisions of general application are promptly published or otherwise made available in such a manner as to enable interested persons and other Economies to become acquainted with them.

2.  In furtherance of paragraphs 4 and 5 of the General Principles of the Leaders’ Statement, each Economy will ensure that before it imposes a sanction or remedy against any person for violating its national competition law, it affords the person the right to be heard and to present evidence, except that it may provide for the person to be heard and present evidence within a reasonable time after it imposes an interim sanction or remedy; and that an independent court or tribunal imposes or, at the persons request, reviews any such sanction or remedy.  Proceedings subject to this paragraph are to be in accordance with domestic law.

Transparency Standards on Regulatory Reform:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its laws, regulations, procedural rules and administrative rulings of general application relating to regulatory reform are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.

2.  In furtherance of paragraphs 2 and 3 of the Leaders’ Statement, Economies recognize the importance of ensuring transparency in the regulatory reform process and of soliciting and responding to inquiries from interested persons and other Economies.  Accordingly, each Economy will, where possible (a) publish in advance regulatory reform measures that it proposes to adopt, and (b) provide where applicable interested persons a reasonable opportunity to comment on such proposed measures.  In addition, upon request from an interested person or another Economy, each Economy will endeavor to promptly provide information and respond to questions pertaining to any actual or proposed regulatory reform measure.

Confidential Information

Economies agree that nothing in these standards requires any Economy to disclose confidential information. (Note: The Leaders’ Statement includes a provision for the protection of confidential information.  This statement is included here to emphasize the importance of the protection of confidential information in the contexts of both competition law and policy and regulatory reform.) 

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Competition Law and Policy, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Competition Law and Policy, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.








