
	 CHAPTER 4: INVESTMENT

	Objective

APEC economies will achieve free and open investment in the Asia-Pacific region by:

a. liberalizing their respective investment regimes and the overall APEC investment environment by, inter-alia, progressively providing for MFN treatment and national treatment and ensuring transparency; 

b. facilitating investment activities through, inter-alia, technical assistance and cooperation, including exchange of information on investment opportunities; and,

c. implementing and maintaining standards  consistent with the APEC Leaders’ Transparency Standards.



	Guidelines
Each APEC economy will:

a.          progressively reduce or eliminate exceptions and restrictions to achieve the above objective, using as an initial framework the WTO Agreement, the APEC Non-Binding Investment Principles, the APEC Leaders’ Transparency Standards, any other international agreements relevant to that economy, and any commonly agreed guidelines developed in APEC including the Menu of  Options for Investment Liberalization and Business Facilitation;
b. 
seek to expand APEC’s network of bilateral and regional investment agreements and contribute to multilateral work on investment;

c.
facilitate investment flows within the Asia-Pacific region through promoting awareness of investment opportunities, undertaking capacity building and technical cooperation activities, and implementing measures such as those in the Menu of Options; and

d. 
examine ways to incorporate new investment forms and activities for the economic development of the Asia-Pacific region including investment forms and activities that support the new economy. 


	Collective Actions
APEC economies will:

1.
Transparency

Short-term

a.
Increase the transparency of APEC investment regimes by:

(i)
Updating the APEC Guidebook on Investment Regimes;

(ii)
Establishing software networks on investment regulation and investment opportunities;

(iii)
Improving the state of statistical reporting and data collection; 
(iv) Increasing understanding among member economies on investment policy-making issues; and

(v) Fully implementing and maintaining the APEC Leaders’ Transparency Standards.

2.
Policy Dialogue

Short-term

b.
Promote dialogue with the APEC business community on ways to improve the APEC investment environment.

c.
Continue a dialogue with appropriate international organizations dealing with global and regional investment issues.

3.
Study and Evaluation

Short-term

d.
Define and implement follow-on training to the WTO implementation seminars;
e.
Undertake an evaluation of the role of investment liberalization in economic development in the Asia-Pacific region.

f.
Study possible common elements between existing subregional arrangements relevant to investment.

Medium-term

g.
Refine APEC’s understanding of free and open investment.

Long-term

h.
Assess the merits of developing an APEC-wide discipline on investment in the light of APEC’s own progress through the medium-term, as well as developments in other international fora.
i.
Study the advantages and disadvantages of creating investment rules – bilateral, regional, or multilateral – with a view to fostering a more favorable investment environment in the Asia- Pacific region.
4.
Facilitation

Short-term and continuing
j.
Undertake practical facilitation initiatives by:

(i)
Progressively working towards reducing impediments to investments including those investments related to e-commerce;

(ii)
Undertaking the business facilitation measures to strengthen APEC economies; and

(iii)
Initiating investment promotion and facilitation activities to enhance investment flow within APEC economies.

5. Economic and Technical Cooperation

Short-term

k.
Identify ongoing technical cooperation needs in the Asia-Pacific region and organize training programs which will assist APEC economies in fulfilling APEC investment objectives.

6. Capacity Building Initiatives

l.
Undertake new activities that contribute to capacity building.

7. Menu of Options

m.
Ongoing improvement of the Menu of Options.
The current CAP relating to investment can be found in the Investment Collective Action Plan.


	Russia’s Approach to Investment in 2008



	Russia’s Approach to Investment Measures in 2008

	Section
	Improvements Implemented Since Last IAP
	Current Investment Measures Applied
	Further Improvements Planned

	General Policy Framework

	
	The new law on strategic sectors that entered into force in May 2008 defines 42 sectors in which the control by foreign investors will be subject to prior authorization delivered by a special governmental commission. In replacing former ad hoc approval practices, the law is an important step in enhancing legal transparency and predictability. 
As of 1 May 2008, Russia has signed 60 bilateral investment treaties

(BITs), of which 41 have entered into force. Among ratified BITs, several ones are with APEC countries. The OECD analysis of some 20 Russia’s BITs and of its Model BIT and  noted that Russia’s approach is this area is in many respects similar to that adopted in other countries.


	In accordance with “Projection plan or program of privatization of the state property for 2008” adopted by the decree No 543 of the Government of the Russian Federation on 29 April 2007, it is envisaged that in 2008 privatization will be affected in respect of

· shares currently owned by the state in 503 corporations

· 442 federal government unitary enterprises

· shares in the statutory capital of13 corporations with limited liability, and

1122 items of other types of property.

	Transparency
Implement APEC 

Leaders’ Transparency 

Standards on 

Investment(  


	
	То ensure consistency with the provisions of the federal act entitled "Information, information technologies and protection of information" resolution No 231 of the Government of the Russian Federation was passed on 2 April 2008 titled "Amendments to the Governance Rules of the Single Register of Taxpayers".
	

	Non-discrimination

	
	
	

	Expropriation and Compensation


	
	
	

	Protection from Strife
 and Similar Events


	
	
	

	Transfers of capital related to investments

	
	
	

	Performance Requirements

	
	
	

	Entry and Stay of Personnel

	
	
	

	Settlement of Disputes

	
	
	

	Intellectual Property

	
	
	

	Avoidance of Double Taxation

	
	
	

	Competition Policy and Regulatory Reform

	
	
	

	Business Facilitating Measures to Improve the Domestic Business Environment

	
	The draft federal law bill entitled "On amending the Law Code of the Russian Federation dealing with administrative breaches and the Federal Law dealing with government registration of juridical persons (legal entities) and individual businessmen" (in the part dealing with improvement of procedures for registration of legal entities) was submitted to the Government of the Russian Federation on 3 March 2008.
Work is continuing to improve bankruptcy legislation providing for:

· creation of conditions for the protection of the rights of physical persons and settlement of their debts through the application of bankruptcy procedures (on 31 March 2008 а draft federal law bill was submitted to the Government of the Russian Federation titled "Introduction of amendments into some legislative acts in the parts dealing with discharge procedures of individual bankrupts").

· formation of а system of financial guarantees of the rights of workers under conditions of bankruptcy of their employers;

· improvement of procedures dealing with bankruptcy of financial organizations;

· increasing effectiveness in implementing bankruptcy procedures of missing debtors (non operating legal entities) — additional work being done on the concept of law bill titled "On the introduction of amendments into some legislative acts in the part dealing with improvement of procedures for exclusion of non operating legal entities form the single government register of legal entities and with bankruptcy procedures of missing debtors");

· improvement of bankruptcy procedures of strategic enterprises and organizations.


	

	Other Investment Measures


	
	In the framework of improvement of corporate law а draft federal law bill entitled "On amending Federal Law relating to corporations, part dealing with their regulations" was elaborated and presented to the Government of the Russian Federation on 12 April 2008.

The law bill is intended to increase flexibility in regulating relationships between shareholders as they exercise their rights, including joint participation in the management of the corporation, resolution of conflicts that may arise between them, distribution of property in liquidations, etc. In this way the law bill is introducing into Russian legislation а new legal institution — an institute of shareholders agreements that expand the agreement prospects in а given area.

Taking into account the purposes for which the shareholder agreements are used the law bill allows for wide possibilities in the selection оf conditions to be applied in shareholder agreement and in so doing determine the subject matter and certain conditions of such agreements and also provides for judicial protection of shareholder agreements in cases of them being breached by the parties to the agreement.


	


	Improvements in {Economy’s} Approach to Investment Measures since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Made to Date

	General Policy Framework

	
	The Foreign Exchange Law of 2004 represents a major improvement for domestic and foreign investors. By endorsing progressive liberalization, non-discrimination and increased transparency, the new Law is consistent with the guiding principles of the OECD Code of Liberalisation of Capital Movements. The last 2006 OECD Review welcomed the abolition of capital controls in advance of the schedule initially set out in the Foreign Exchange Law. A number of restrictive and cost ineffective capital control arrangements have been introduced in advance of the schedule of 1 January 2007.
The Federal Law No. 115-FZ of 21 July 2005 “On Concession Agreements” is the first attempt in Russia to develop a public-private partnership scheme and as such it represents an important step in clarifying the government’s long-term strategy on the level and modalities of its economic interventions in different sectors.
The Forest Code and the Water Code of Russian Federation, which were adopted in 2006 and came in force from 2007, aimed at higher efficiency of natural resources exploitation and creation of clear card transparent conditions of access to them.


	Transparency
Implement APEC Leaders’ 

Transparency Standards on 

Investment(  


	
	On 27 July 2006, Federal Act No. 149-FZ On Information, Information Technologies and Protection of Information was adopted. In 2006-2008 it is supposed to elaborate and to implement the mechanisms of public information disclosure about activity of the federal executive bodies, executive bodies of the subjects of the Russian Federation and the provincial government bodies including its investment activity.


	Non-discrimination

	
	

	Expropriation and Compensation

	
	

	Protection from Strife and Similar Events

	
	

	Transfers of Capital Related to Investments

	
	Amendments to Federal Law No. 173-FZ "On Exchange Control and Currency Exchange Regulation" have come into force from 26 June, 2006. The order of introducing Central Bank of Russia’s requirements to currency management between residents and non-residents was changed; the order of reserving the sum of currency of foreign transactions was changed also, as well as regulation by the Government of Russia of currency capital transactions etc. was abolished.



	Performance Requirements


	
	

	Entry and Stay of Personnel

	
	In November 206 RF authorities passed a number of legal acts on solving problems in attracting foreign labor force to Russia. One of these legal acts is Federal Law #189-FZ of November 5, 2006 “On making amendments into the RF Code on administrative infringements (reinforcement of responsibility for violating rules of attracting foreign citizens and persons without citizenship for labor activity in the Russian Federation)”. The present law is aimed mainly at punishing infringers among either employers of illegal immigrants or foreign illegal employees.

The RF government resolution #681 passed Rules and Procedure of giving permit documents for labor immigrants in the RF. The following procedure is fixed for giving the documents: 1. Permits for attracting and using foreign employees to employers or customers of services 2. Work permits to foreign citizens and persons without citizenship, who arrive in Russia under the visa regime; 3. Work permits to foreign citizens and persons without citizenship, who arrive in Russia under the visa free regime. All permits are given by the Federal Migration Service or its territorial departments. 

The quota of work permits for foreigners arriving in Russia under the visa free regime is fixed at 6 mln. people, while the same quota for foreigners arriving in the RF under the visa regime is fixed at slightly more than 300 thousand people (the RF Government resolution #682 of November 15, 2006 and #665 of November 11, 2006).

The RF Government resolution #683 is a list of professions prohibited to foreign employees. This resolution imposes the following quotas and bans for foreign employees depending on kinds od activities in retail trade. 


	Settlement of Disputes

	
	

	Intellectual Property 


	
	

	Avoidance of Double Taxation

	
	

	Competition Policy and Regulatory Reform

	
	

	Business Facilitating Measures to Improve the Domestic Business Environment 


	
	On 22 July, 2005, the Federal Law “On Special Economic Zones (SEZs) in the Russian Federation” was signed.
In December 2005, six SEZs were created in Russia. Among them two industrial-and-production SEZ (IPZs) were created in Lipetskaya province (IPZ “Kalinka”, 400 kilometers to the south of Moscow — household electronics production mainly); and in Yelabuga city, the Republic of Tatarstan (IPZ “Alabuga” — manufacture of cars and there components, highly technological production of petrochemistry, etc.)
Four technological-and-innovative SEZ (TIZ) were created in Dubna city (TIZ in the Moscow province — development of information and nuclear-physical technologies); Zelenograd town (TIZ near Moscow — development of micro and nano-electronic products); in St.-Petersburg city (TIZ in 2 locations — development of hi-tech production: computer software, precise and analytical devices, etc.); in Tomsk city, Siberia (TIZ — development of new materials: industrial and medical biotechnologies, alternative energy sources, nano-materials, etc 

The amendments in the Russia’s law on SEZs came into force in July 2006 (see Law No. 76-FZ as of 3 June 2006). They stipulate an opportunity and procedure to set up a new type of the Russia’s SEZs — tourist-and-recreational zones (TRZs) for making business in the sphere of tourism, health and cultural recreations. Its will be set up in 7 regions (subjects) of the Russian Federation; particularly, near Baikal Lake (Irkutskaya province and Republic of Buryatiya, Siberia) and in Altai (all of them in Siberia), Krasnodarsky and Stavropolsky territories (in Russia’s South) and Kalinigradskaya province (in the East of Russia



Appendix – APEC Leaders’ Transparency Standards on Investment

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.  

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed APEC sub-fora that have elaborated transparency provisions to review these regularly, and, where appropriate, improve, revise or expand them further.  Economies were further instructed that such revised transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on investment were developed for incorporation into the Leaders’ Statement.  These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos and also build on the Options for Investment Liberalization and Business Facilitation to Strengthen the APEC Economies – For Voluntary Inclusion in Individual Action Plans.  Economies agree to implement, in respect of investment, the General Principles contained in paragraphs 1 through 6 and paragraph 11 of the Leaders’ Statement.  

These principles provide specific guidance for implementation within an investment context.  

1.  Each Economy will, in the manner provided for in paragraph 1 of the Leaders’ Statement, ensure that its investment laws, regulations, and progressively procedures and administrative rulings of general application (“investment measures”) are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.  

2.  In accordance with paragraph 2 of the Leaders’ Statement, each Economy will, to the extent possible, publish in advance any investment measures proposed for adoption and provide a reasonable opportunity for public comment.  

3.  In accordance with paragraph 3 of the Leaders’ Statement, upon request from an interested person or another Economy, each Economy will:  (a)  endeavor to promptly provide information and respond to questions pertaining to any actual or proposed investment measures referred to in paragraph 1 above; and (b) provide contact points for the office or official responsible for the subject matter of the questions and assist, as necessary, in facilitating communications with the requesting economy.  

4. Where warranted, each Economy will ensure that appropriate domestic procedures are in place to enable prompt review and correction of final administrative actions, other than those taken for sensitive prudential reasons, regarding investment matters covered by these standards, that: (a) provide for tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the investment matter; (b) provide parties to any proceeding with a reasonable opportunity to present their respective positions; (c) provide parties to any proceeding with a decision based on the evidence and submissions of record or, where required by domestic law, the record complied by the administrative authority; and (d) ensure subject to appeal or further review under domestic law, that such decisions will be implemented by, and govern the practice of, the offices or authorities regarding the administrative action at issue.  

5.  If screening of investments is used based on guidelines for evaluating projects for approval and for scoring such projects if scoring is used, each Economy will promptly publish and/or make publicly available through other means those guidelines.  

6. Each Economy will maintain clear procedures regarding application, registration, and government licensing of investments by:  (a)  publishing and/or making available clear and simple instructions, and an explanation of the process (the steps) involved in applying/government licensing/registering; and (b) publishing and/or making available definitions of criteria for assessment of investment proposals.  

7.  Where prior authorization requirement procedures exist, each Economy will conduct reviews at the appropriate time to ensure that such procedures are simple and transparent.  

8.  Each Economy will make available to investors all rules and other appropriate information relating to investment promotion programs.  

9. When negotiating regional trade agreements and free trade agreements that contain provisions with an investor/state dispute settlement mechanism, each Economy should consider whether or not to include transparency provisions along the following lines: allowing public access to documents submitted to or issued by the investor/state arbitration tribunal; providing for open hearings before the investor/state arbitration tribunal; and authorizing investor/state arbitration tribunals to accept and consider submissions from other persons and entities who are not parties to the dispute.  Consistent with paragraph 11 of the Leaders’ Statement, appropriate exceptions for confidentiality should be made.

10.  Each Economy will participate fully in APEC-wide efforts to update the APEC Investment Guidebook.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Investment, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� attached at the end of this document.


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Investment, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� attached at the end of this document. Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.





  





