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	Chapter 12: Dispute Mediation

	Objective

APEC economies will: 

a. encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures;

b. facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and 

c. ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.


	Guidelines

Each APEC economy will:

a. provide for the mutual and effective enforcement of arbitration agreements and the recognition and enforcement of arbitral awards;

b. provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

c. promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.


	Collective Actions

APEC economies will:

a. with respect to resolution of disputes between APEC economies;

i. promote dialogue and increased understanding, including exchange of views on any matter that may lead to a dispute, and cooperatively examine on a voluntary basis disputes that arise, utilizing policy dialogue such as the “Trade Policy Dialogue” of the CTI; 

ii. give further consideration as to how the above Trade Policy Dialogue or similar functions of other fora may be used by APEC economies for the exchange of information, enhanced dialogue and mediation; and

iii. examine the possible future evolution of procedures for the resolution of disputes as the APEC liberalization and facilitation process develops; 

b. with respect to resolution of disputes between private parties, and between private parties and APEC economies; 

i.     provide CTI with a listing of arbitration, mediation, and conciliation services available to private entities of other APEC economies, including a description of any such service which might provide a useful model for private-to-government dispute resolution in the Asia-Pacific region, and make such information widely available to the business/private sector in the Asia-Pacific region;

ii.    provide CTI with comments regarding experiences with the above services;

iii.    accede where appropriate to international agreements for the settlement of disputes between governments and private entities such as the Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and

iv.    accede where appropriate to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention); 

c. with respect to transparency;


promote transparency on an APEC-wide basis, through, for example, publication of a guide book on arbitration, mediation, and conciliation services available in each APEC economy; and

d. with respect to the above collective actions, continue to report to CTI on progress, with recommendations.  
The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	Peru’s Approach to Dispute Mediation in 2007
The Peruvian Government promotes the use of Alternative forms of Dispute Resolution (ADR) for disputes that might emerge, including trade issues. 

The General Arbitration Law (Law 26572) published on January 31, 1996, includes international arbitration.

http://www.sice.oas.org/DISPUTE/COMARB/Peru/lgenarb1.asp (Spanish only)
The Out of Court Conciliation is applicable to most issues, including trade.  Exceptions include non-disposable rights, according to the Out of Court Conciliation Law.  Law 26872 was published on November 13, 1997, and its regulation, Supreme Decree 001-98-JUS was published on January 14, 1998. Since March 1st 2001, conciliation has become a prior compulsory requirement before the initiation of legal action in Lima and Callao. The document that results of the conciliation has executive effects in the judicial forum.
Http://www.minjus.gob.pe
Http://www.editoraperu.com.pe/normas_1/normas.html (Spanish only)

Contact for further details:
Sara Rosadio, 

Vice Ministry of Foreign Trade 

Ministry of Foreign Trade and Tourism

srosadio@mincetur.gob.pe



	Overview of Disputes Involving Peru Since the Last IAP

Peru is participating in the next  WTO disputes as third-party:

· WT/DS291 – Measures Affecting the Approval and Marketing of Biotech Products

On 13 May 2003, the United States requested consultations with the EC concerning certain measures taken by the EC and its member States affecting imports of agricultural and food imports from the United States. On 29 August 2003, a panel was established at the request of the United States, Canada and Argentina. On 22 May 2003, Peru requested to join the consultations and the EC accepted this request. Peru has invoked a systemic interest in the compliance with the multilateral rules, according to which the implementation of sanitary and phitosanitary measures can not be more trade- restrictive than necessary. Peru, as other 14 countries, is participating in the Panel proceedings as third party. 
The Panel Report was circulated to Members on September 29th 2006, and was adopted by the Dispute Settlement Body at its meeting on November 21th 2006.

For further information, please see the WTO’s document online: WT/DS291/R/corr.1 

or visit: http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds291_e.htm



	Peru’s Approach to Dispute Mediation in 2007

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	
	Peru, as a WTO member, considers the Dispute Settlement Understanding (DSU), an effective means of resolving disputes.  

Furthermore, as a member of the Andean Community, Peru participates in the Andean Dispute Settlement System (Colombia, Peru, Ecuador and Bolivia)

For further information, please visit:

http://www.comunidadandina.org/
Also, Peru signed an FTA agreement with Chile on August 22th, 2006, in order to extend the scope of the Economic Partnership Agreement (ACE 38) of 1998, which was celebrated within LAIA (Latin American Integration Association) system. This mechanism respects the structure of WTO’s Dispute Settlement Understanding.

	On November 2005 and April 2006, Peru signed an FTA agreement with Thailand and the USA, respectively. These agreements are not yet into force, but among various issues, they contain a chapter specifically dedicated to Disputes Settlement, respecting the structure of WTO’s Dispute Settlement Understanding.  


	Disputes between Governments and Private Entities


	
	Peru is a signatory of the following international conventions that regulate trade arbitration:

· Convention on the Recognition and Enforcement of Foreign Arbitrage Awards (New York Convention, June 10th 1958)

· Convention on the Settlement of Investment Disputes between States and Nationals of Other States (CIADI – Washington, D.C. March 18th 1965)

· Inter-American Convention on International Trade Arbitration (Panama Convention, January 30th 1975)

· Inter-American Convention on Extraterritorial Efficacy of Foreign Sentences and Arbitration Awards (Montevideo Convention, May 8th 1979)


	

	Disputes between Private Parties


	
	The main dispute resolution institutions for disputes between private parties are:

· The Center for Arbitration and Trade Conciliation in Peru (CEARCO-PERU), constituted within the Peruvian Chapter of the Inter-American Commission for Trade Arbitration –CIAC-, which has the participation of business and guild organizations in the country, 

· The Lima Chamber of Commerce and other regional Chambers of Commerce across the country, 

· The Bar Association and its respective city chapters, which has incorporated the Peruvian Institute of Dispute Settlement, Negotiation and Mediation, among others. Additionally, the Lima Bar Association has installed a permanent Arbitration Tribunal.

Also,   Conciliation Centers have been set up nationwide: 633 centers and more than 20,000 conciliators (IAP Update Peru 2006).. These institutions promote the use of national, as well as international arbitration tribunals.  In this way, they act as a guarantee to respect national and international legislation that is currently in force. 
www.minjus.gob.pe

	

	Transparency 


	
	Peru promotes transparency in dispute settlement procedures throughout the legal system, and also, in out of court procedures. 

All dispute settlement regulations and laws are published in the official newspaper, “El Peruano”.

For further information please visit:

Web site of El Peruano (Spanish only): http://www.editoraperu.com.pe/
Web site of the Government of Peru:  www.perugobierno.gob.pe
Or contact:

Sara Rosadio, 

Vice Ministry of Foreign Trade

Ministry of Foreign Trade and Tourism 

srosadio@mincetur.gob.pe

	

	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	
	Peru has implemented the New York Convention through the General Arbitration Law, (law No 26572), published on the 5th of January, 1996.

For foreign awards recognition (exequatur), issued in an international arbitration case, the regulations applied are the same as the ones established to recognize foreign legal sentences. However, there are some exceptions established in the General Arbitration Law for the recognition of foreign awards.  For example, it is the responsibility of the summoned party to outline the reasons not to recognize the foreign award.
When Peru recognizes the full or partial award, the specialized competent civil judge is informed. If the defendant is not residing in Peru, the civil judge where the defendant owns assets is informed.  The corresponding plea should contain the award document, the arbitration agreement and the judiciary resolution, that permitted the request to recognize the arbitration award.


	

	Independent Review Procedures
	
	Peru has incorporated foreign awards to its legal system, according to international treaty procedures where Peru is participating.
	


	Improvements in Peru Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	· Peru applies the “Understanding on Rules and Procedures governing the Settlement of Disputes”, which is an adequate mechanism for the solution of trade disputes among member states of the WTO.
· As well, Peru is a member of the Andean Community, participating in the Andean Dispute Settlement System.
· Promotion of the use of Alternative forms of Dispute Resolution:  General Arbitration Law (Law 26572) establishes that arbitrators must promote conciliation.  As well, the Out of Court Conciliation Law (Law 26872) which is applicable to most issues including trade.

	· Since March 1st 2001, conciliation has become a prior compulsory requirement before the initiation of a legal action. (2001 IAP).


	Disputes between Governments and Private Entities


	· Promotion of the use of Alternative forms of Dispute Resolution:  General Arbitration Law (Law 26572) establishes that arbitrators must promote conciliation.  As well, the Out of Court Conciliation Law (Law 26872) which is applicable to most issues including trade.

· Peru is a signatory of the following international conventions that regulate trade arbitration
· Convention on the Recognition and Enforcement of Foreign Arbitrage Awards (New York Convention, June 10th 1958)

· Convention on the Settlement of Investment Disputes between States and Nationals of Other States (CIADI – Washington, D.C. March 18th 1965)

· Inter-American Convention on International Trade Arbitration (Panama Convention, January 30th 1975)

· Inter-American Convention on Extraterritorial Efficacy of Foreign Sentences and Arbitration Awards (Montevideo Convention, May 8th 1979)

· http://www.editoraperu.com.pe
· http://www.minjus.gob.pe

	· The web page of the Peruvian government was inaugurated on the year 2001.
http://www.peru.gob.pe


	Disputes between Private Parties


	· Promotion of the use of Alternative forms of Dispute Resolution:  General Arbitration Law (Law 26572) establishes that arbitrators must promote conciliation.  As well, the Out of Court Conciliation Law (Law 26872) which is applicable to most issues including trade.

	· Since March 1st 2001, conciliation has become a prior compulsory requirement before the initiation of a legal action. (2001 IAP).
· The number of Conciliation Centers has increased:  582 centers nationwide, with almost 12260 conciliators.


	Transparency 


	Dispute settlement laws and regulations are published in the official newspaper “El Peruano”.

http://www.editoraperu.com.pe

	· The web page of the Peruvian government was inaugurated on the year 2001.

http://www.peru.gob.pe
· On April 24, 2003 was approved DS No. 043-2003-PCM, which consolidates Transparency and Access to Public Information Laws. This norm promotes the publicity of government acts and regulates the fundamental right of access to information.  



	Recognition of arbitration agreements and Enforcement of arbitration awards


	Peru has implemented the New York Convention through the General Arbitration Law, (law No 26572), published on the 5th of January 1996.

For foreign awards recognition (exequatur), issued in an international arbitration case, the regulations applied are the same as the ones established to recognize foreign legal sentences. However, there exist some exceptions established in the General Arbitration Law for the recognition of foreign awards.  For example, it is the responsibility of the summoned party to outline the reasons not to recognize the foreign award.

When Peru recognizes the full or partial award, the specialized competent civil judge is informed. If the defendant is not residing in Peru, the civil judge where the defendant owns assets is informed.  The corresponding plea should contain the award document, the arbitration agreement and the judiciary resolution, that permitted the request to recognize the arbitration award.

	None.

	Independent Review Procedures


	Peru has incorporated foreign awards to its legal system, according to the international treaties procedures where Peru is participating.


	None.


