
	CHAPTER 10: DEREGULATION/ REGULATORY REVIEW

	Objective

APEC economies will facilitate free and open trade and investment in the Asia-Pacific Region by, inter alia:

a. enhancing the transparency of regulatory regimes (including through the use of new technologies); 

b. eliminating domestic regulations that may distort or restrict trade, investment or competition and are not necessary to achieve a legitimate objective; and
c. speeding up reforms which encourage efficient and well functioning product, labour and capital markets and supportive of institutional framework. 



	Guidelines

Each APEC economy will:

a. explore economy wide processes for the transparent  and accountable identification and review of domestic regulations that may distort or restrict trade, investment or competition;

b. implement and maintain standards consistent with the APEC Leaders’ Transparency Standards;

c.
consider the adoption of regulatory reform to reduce those distortions and their resulting costs, whilst maintaining the achievement of legitimate objectives; and

d.
promote the consideration of competition policy in regulatory reform.


	Collective Actions
APEC economies, taking into account work done in other areas of APEC activity will:

a. publish annual reports detailing actions taken by APEC economies to deregulate their domestic regulatory regimes; and 

b. develop further actions taking into account the above reports, including;

· policy dialogue on APEC economies’ experiences in regard to best practices in deregulation, including the use of individual case studies to assist in the design and implementation of deregulatory measures, and consideration of further options for a work program which may include:

· identification of common priority areas and sectors for deregulation;

· provision of technical assistance in designing and implementing deregulation measures; 

· dialogue on implementation of APEC Leaders’ Transparency Standards on Regulatory Reform; 

· examination of the possibility of establishing APEC guidelines on domestic deregulation; and

· regular dialogue with the business community, including a possible symposium.   

The current CAP relating to deregulation/regulatory review can be found in the Deregulation Collective Action Plan.



	Peru’s Approach to Deregulation/Regulatory Review in 2007 

The Peruvian Regulatory Policy is composed of two review mechanisms: the first one consists in an “ex-post” regulation review mechanism, and second one is an “ex-ante” quality control mechanism. Both complementary mechanisms have the main objective to reduce administrative burdens and introduce transparency and quality control at the stage of regulatory design. 
The “ex-post” review mechanism was implemented on 1993 with the creation of National Institute for the Defense of Competition and Protection of Intellectual Property (INDECOPI), specifically the Technical and Commercial Regulations Commission (CRT) and Market Access Commission (CAM). The first one is in charge of supervising non-tariff measures established, while the second one deals with bureaucratic barriers to entry imposed by public institutions.
The “ex-ante” quality control mechanism has been implemented by some Ministries since 2005. This mechanism is related to the design and early transparency mechanisms of regulations and has the objective to control the quality of new regulations. 
In Deregulation matter, the Government of Peru is committed to continue with the deregulation process, through privatization programs and concessions granted in infrastructure and public utilities projects in several economic sectors. In recent years, the Peruvian Government has used a new kind of concession contract, the  public-private partnership agreements.
www.proinversion.com



	Peru’s Approach to Deregulation/Regulatory Review in 2007

	Section
	Improvements Implemented Since Last IAP
	Current Regulatory Review Policies / Arrangements
	Further Improvements Planned

	General Policy

Position, including Implementation of APEC Leaders’ Transparency Standards on Regulatory Reform(  

	
	Since 1990, the Peruvian Government has promoted macroeconomic discipline, established market rules, dismantled the trade protection structure, reinserted the economy into the world financial markets and brought about an all encompassing deregulation of the economy. 

In this line, the Government drafted the Law 27658, published on January 30th, 2002, which established the principles and legal framework for the modernization of the State.
Additionally, with the propose to consolidate the transparency system on government action, the Peruvian Government enacted the following laws :

· In April 2001, a General Law on Administrative Procedures (Law 27444) was enacted, consolidating all the administrative simplification measures that were previously dispersed in different and diverse sector regulations.  This law is in effect since October 2001.

· In 2002 a Law 27806 "Transparency and Access to the Public Information Law” was enacted. This law has the purpose to promote transparency in the governmental action and regulates the access to information right regarded in the Constitution. 
· In 2003, the government enacted the Decree Supreme N° 072-2003-PCM, which established procedures to access information related with public finance and other issues.
· In 2005, the Decree Supreme N° 042-2005-PCM established the obligation to implement transparency mechanisms (information access and consultations) in the design of economic regulations on monopoly markets like telecommunications, electricity, water, and public infrastructure, in concordance with Law 27332 “ Law framework for Public Service Regulators”.
· In the same year, the Ministry of Economy enacted the Decree Supreme N° 149-2005-EF, which encourages all agencies to apply transparency mechanisms (consultation, pre-publication and publication) for all technical regulations like standard and conformity rules, in accordance with TBT agreement.
· Additionally, Ministry of Health promulgated the Ministerial Resolution N° 826-2005-MINSA, which disposes that all technical regulation related with health issues shall be published early before their promulgation and shall be consulted with stakeholders. 

· In 2006, Ministry of Economy and Finance established the consultation and pre publication system for all regulations related to the Ministry’s functions, except for tax policy. (Ministerial Resolution N° 639-2006-EF).
· Law 28335, published on August 16th, 2004, established the creation of the Index of Bureaucratic Barriers to market access, imposed at the municipal level, in order to provide agents who take part in the market with information related to cases where local governments have imposed illegal and /or irrational bureaucratic barriers. This law has the purpose of promoting better decisions and providing tools for the local governments to be promoters and facilitators of the market well- functioning.

Contact point:

Mr. Javier Roca Fabián, Chief of Regulatory Quality Program at Ministry of Economic and Finance

jroca@mef.gob.pe
Mr. Javier Rizo-Patron, Technical Secretary for INDECOPI's Market Access Commission

jrizopatron@indecopi.gob.pe
Mr. Mario Sandoval, Technical Secretary for INDECOPI's Technical and Commercial Regulations Commission

msandoval@indecopi.gob.pe
Mr. Luis A. Leon, Technical Secretary of the Defense of Competition Chamber of INDECOPI’s Tribunal . 

lleon@indecopi.gob.pe 
www.indecopi.gob.pe

	

	Identification and Review of Proposed Regulations


	
	In 2006, the Ministry of Economy and Finance and Ministry of Health implemented regulatory quality control mechanisms, which include transparency, and economic and legal evaluation before promulgation of regulations. In the case of Ministry of Health, the mechanism has reviewed all technical sanitary regulations proposed by all its related agencies. The Ministry of Economy and Finance mechanism reviewed all regulations related competition, trade and investment issues before their approval.
Additionally, in accordance to its competence (Law 25629), the Ministry of Economy and Finance reviews all technical regulations before their approval. With this mechanism, the legal norms that contain non tariff barriers have been reduced to very low levels. This mechanism applies the following review criteria:
(i)   Necessity
(ii)  Efficiency

(iii) Transparency

(iv) Consistency

(v)  Proportionality

	In 2005 the Peruvian Government launched a Regulatory Quality program, whose main objective is implementing an ex-ante quality control mechanism of all agencies in the government.
This program includes three stages; the first one consists in a narrow implementation in some Ministries. The second stage implies the application in all Ministries and agencies of the government.
The final stage consists of a review of main regulations produced.

	Identification and Review of Existing Regulations


	
	In 2006, the Ministry of Economy and Finance conducted a short term program to review all technical regulations related to non tariff and technical barriers to trade. With the application program, all agencies had started a modification program in their regulations. This kind of program will be conducted every 5 years.
Additionally, INDECOPI's Market Access Commission (CAM) has been checking strict compliance of the General Administrative Procedures Law, particularly its provision referred to the mandatory approval and maintenance of a Uniform Administrative Procedures Restatement by all branches of the Government (including regional and local authorities).

Since July 2003 there is a law enacted to improve CAM's enforcement faculties. This new framework of CAM activity is giving efficient results. 

Additionally, any person or enterprise can file a lawsuit against a public institution at Indecopi (Technical and Commercial Regulations Commission or the Market Access Commission) in the case that a regulation imposes unnecessary, unjustified or illegal barriers to trade or bureaucratic barriers to the domestic market. Indecopi, through these commissions can also initiate investigations, by its own initiative (“ex officio”), against other public institutions that impose such restrictions, when the effects on the market are significant. 

1.Composition of relevant review bodies:

INDECOPI's Technical and Commercial Regulations Commission (CRT) and Market Access Commission (CAM) are quasi jurisdictional bodies in charge of pursuing investigations and deciding cases related to trade barriers and market access. Each Commission is composed of six part time Commissioners and a full time Technical Secretary.  

2. Regulations Review Criteria 

2.1.The criteria used when determining whether regulations achieve legitimate objectives in the case of the CRT and the CAM are as follows:

(i) Rationality. CRT and CAM evaluate whether the aim, purpose or requirement introduced by a regulation is consistent with principles of logic, is proportional with the pursued objectives and do not prevent the proper functioning of a competitive market.

(ii) Legality. In the case of non-tariff measures, the CRT evaluates the legal status of the regulation, and whether it satisfies the legal requirements. In the case of the CAM, the evaluation also includes an analysis of the matter subject to jurisdiction.

(iii) Legitimate objectives. In the case of non-tariff measures the CRT evaluation also considers the impact of regulation on health, safety, and environment.


	

	Reform of Industry/Sector Specific Regulation


	
	Peru enacted the Legislative regulation for Law Nº27322, related to the framework for Public Services Regulatory Agencies in March, 2001.  Complementary, the Administration enacted the Decree Supreme N° 042-2005-PCM that implements transparency mechanism.  Both regulations include transparency measures that should be adopted by agencies such as:

· Pre-publication of projects, laws and decisions to be adopted.

· Publication of the annual budget and the strategic and operative objectives.
· Consultation mechanism. 
The regulatory framework for each economic activity (telecommunications, electricity, and mining, among others) seeks to encourage free and fair market competition, promote sector development and protect consumers' rights. 
The State's regulatory functions are underpinned by the following: 

· A professional and technical approach to decision making 
· Promotion of investment and free competition 
· Encourage a culture based on citizens' right to claim 
· Defense of regulatory stability 
· A sense of fairness 
Besides INDECOPI, through its Commissions (described above), and OSIPTEL for the Telecommunications sector (with regards to dominant position and cartels), there are other regulatory agencies created or restructured in recent years.

www.osiptel.gob.pe
These agencies regulate tariffs and service access conditions.  Among them the following may be found: 
· SUNASS (Water and sewage)   www.sunass.gob.pe
· CONAM (Environmental protection) www.conam.gob.pe
· OSINERG (Energy and Electricity) www.osinerg.org.pe
· OSITRAN (Transportation) www.ositran.gob.pe
· CONASEV (Capital Market)  www.conasevnet.gob.pe
PROINVERSION is the Agency of Promotion of Investment, with regards to privatization processes.
www.proinversion.com

	


	Improvements in Peru’s Approach to Deregulation/Regulatory Review since 1996

	Section
	Position at Base Year 1996
	Cumulative Improvements Implemented to Date

	General Policy

Position, including Implementation of APEC Leaders’ Transparency Standards on Regulatory Reform(   


	Since 1990, the Peruvian economy has been involved in a deep process of structural reform, committed to modernizing economic and institutional areas, while also attracting investment. To reach that goal, the Government has promoted macroeconomic discipline, established market rules, dismantled the trade protection structure, reinserted the economy into the world financial markets and brought about an all encompassing deregulation of the economy.

Regarding this last topic, since 1990, the Peruvian Government has significantly deregulated the following areas:

Investment

Foreign technology

Exchange regulations

Labor regime

Financial, insurance and capital markets

Foreign trade

Sectoral laws

Taxation System

In 1996, the Peruvian Government gave the mandate to the Ministry of Justice to create a data base of all legislation promulgated by the Executive and Legislative branches (Law 26633). This law established that all citizens would have free access to this data base.

	Peru has enacted the following laws:

· In April 2001, a General Law on Administrative Procedures (Law 27444) was enacted, consolidating all the administrative simplification measures that were previously dispersed in different and diverse sector regulations.  This law is in effect since October 2001.

· Law 27658 which established the principles and legal framework for the modernization of the State.
· Law 27806 "Transparency and Access to Public Information Law". This law was enacted (August 2002) in order to improve the transparency of state acts and to regulate the right to access information provided by the Constitution.

· Complementary to Law 27806, the Administration enacted Decree Supreme N° 072 -2003- PCM, which established the procedures to access information related to public affairs, like public finance.

· In 2003 Ministry of Justice incorporated the data base called “Sistema Peruano de Información Jurídica” to the legal body. (Decree Supreme N° 001-2003-JUS).

· In August 2004, Law 28335 reinforced the CAM faculties in administrative simplification issues and other arrangements, in order to improve its supervision on public activity. Also, this law created an indicator that shows which local entities require more bureaucratic barriers to citizens or businesses. 

· In 2005, The Peruvian Government established that all regulatory agencies must implement transparency measures, and disclosure mechanisms with Decree Supreme N° 042-2005-PCM.

· Additionally, in accordance to TBT agreement, the Ministry of Economy and Finance enacted the Decree Supreme N° 149-2005-EF which encourages all agencies to implement transparency mechanisms for all technical regulations (standard and conformity measures).
· In the same year, Ministry of Health implemented a transparency and quality mechanism for all health regulations that it will implement. (Ministerial Resolution N° 826-2005-MINSA).
· In 2006, Ministry of Economy and Finance enacted the Ministerial Resolution N° 639-2006-EF/67, that implement a  quality control and transparency mechanism for all regulation will going implement by this Ministry.


	Identification and Review of Proposed Regulations


	
	In August 2000, an integral Proposal for the Modification and Simplification of Administrative Processes in the public sector was published in the Official Gazette (“El Peruano”).

In March 2001, with the purpose of improving transparency, a regulation was passed making it compulsory for all regulatory agencies to publish their draft laws prior to their approval and enactment. Most regulatory entities were already pre publishing their law projects.  (Supreme Decree Nº 032-2001-PCM).

Draft laws in other areas such as air transport, government procurement and dumping have been published for comments and suggestions.

In April 2001, a regulation was passed to ensure that all public institutions have in place mechanisms that provide citizens with public information. This procedure was already implemented by most public institutions.  (Supreme Decree Nº 018-2001-PCM).
In August 2004, Law 28335 was enacted. This law reinforces the CAM faculties in administrative simplification issues and other arrangements in order to better control public activity.

In 2005, the Ministerial Resolution N° 826-2005-MINSA implemented a quality control mechanism for all technical regulation produced by Ministry of Health.
In 2006, Ministry of Economy and Finance implemented a more extensive quality control and transparency mechanism for all regulations produced by this Ministry.



	Identification and Review of Existing Regulations


	In 1993, the National Institute for the Defense of Competition and Protection of Intellectual Property (INDECOPI) was created simultaneously with the Technical and Commercial Regulations Commission. The latter is a quasi jurisdictional body responsible for supervising regulations on established non tariff measures, in some cases having the faculty to nullify them. Other quasi-jurisdictional body of Indecopi, which is in charge of supervising all the bureaucratic barriers to entry imposed by public institutions, is the Market Access Commission. The role of both commissions is complementary. While the first focuses on non-tariff measures that could restrict foreign trade, the second one focuses on measures that restrict or limit the access of firms to domestic markets.
Any person or enterprise can file a lawsuit against a public institution at Indecopi (Technical and Commercial Regulations Commission or the Market Access Commission) in the case that a regulation imposes unnecessary, unjustified or illegal barriers to trade or bureaucratic barriers to the domestic market. Indecopi, through these commissions can also initiate investigations, by its own initiative (“ex officio”), against other public institutions that impose such restrictions, when the effects on the market are significant. 


	In April 2000, Law 27412 established a legislative simplification process by which all public institutions have to send to Congress information on laws that have been tacitly derogated by the enactment of more modern laws. This process will last from July to October 2001.

In April 2001, a General Law on Administrative Procedures (Law 27444) was enacted, consolidating all the administrative simplification measures that were previously dispersed in different and diverse sector regulations.  This law is in effect since October 2001.
Law 28335, published on August 16th, 2004, established the creation of the Index of Bureaucratic Barriers of market access, imposed at the municipal level, in order to provide agents who take part in the market with information related to cases where local governments have imposed illegal and /or irrational bureaucratic barriers. This law has the purpose of promoting better decisions and providing tools for the local governments to be promoters and facilitators of the market well- functioning.



	Reform of Industry/Sector Specific Regulation


	In 1990 a deregulation and privatization process was initiated. Specifically, five main areas were covered:

Airports

Ports Concessions

National Road Networks

Irrigation projects

Transport and Gas Distribution
INDECOPI, through its Commissions (CRT and CAM) is in charge of eliminating distortions that restrict trade or investment in all industries or sectors, except for the Telecommunications Sector, where OSIPTEL is the regulatory agency in charge.

	The 1999 version of the IAP underlined the Government’s commitment to continue with the deregulation an privatization process initiated in 1990.

Main improvements are: 

· In 1999, the Peruvian Government privatized the railroad network.

· In 1999, the Government granted a 30-year concession for the southern port of Matarani.

· In 2000, the license for the exploitation model of the Camisea natural gas project was given to a consortium

· In July 2000, the Peruvian Congress enacted Law Nº27322, on the Framework for Regulators of Public Services. This Law simplifies and defines a common structure for regulatory agencies (OSIPTEL, OSINERGMIN, SUNASS and OSITRAN), specially regarding its quasi jurisdictional and administrative bodies.

· In July, 2000, the Peruvian Congress enacted Law Nº 27336 on the development of faculties and functions of OSIPTEL”. This Law strengthens the attributions of the telecommunications regulatory agency, in order to make more effective the enforcement of regulations in this sector.

· The Peruvian Congress enacted Law Nº 27311 on the strengthening of the "Consumer Protection System”. This Law introduced new procedures for the resolutions of conflicts between consumers and suppliers.

· In August 2000, the Peruvian Government granted a 30-year concession for the “Jorge Chavez” International Airport, located in Lima.
· In March 2001, Peru enacted the Legislative regulation for Law Nº27322, related to the framework for Public Services Regulators. This regulation includes transparency measures that should be adopted by regulatory entities such as:

-  Pre-publication of projects, laws and decisions to be   adopted.

-   Publication of the annual budget and the strategic and operative objectives.

· In June 2006, the Peruvian Government granted a 30-year concession for the design, construction, financing, operation and maintenance of the new containers terminal located by the South Breakwater at the Callao Port.


	
	
	


Appendix – APEC Leaders’ Transparency Standards on Competition Law and Policy and Regulatory Reform

Introduction

In October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that APEC sub-fora that have not developed specific transparency provisions should do so, and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on competition and deregulation for incorporation into the Leaders’ Statement were developed.

These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos, and provide specific guidance for implementation within the context of competition law and policy and regulatory reform.

Transparency Standards on Competition Law and Policy:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its competition laws, regulations, and progressively, procedures, administrative rulings of general application and judicial decisions of general application are promptly published or otherwise made available in such a manner as to enable interested persons and other Economies to become acquainted with them.

2.  In furtherance of paragraphs 4 and 5 of the General Principles of the Leaders’ Statement, each Economy will ensure that before it imposes a sanction or remedy against any person for violating its national competition law, it affords the person the right to be heard and to present evidence, except that it may provide for the person to be heard and present evidence within a reasonable time after it imposes an interim sanction or remedy; and that an independent court or tribunal imposes or, at the persons request, reviews any such sanction or remedy.  Proceedings subject to this paragraph are to be in accordance with domestic law.

Transparency Standards on Regulatory Reform:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its laws, regulations, procedural rules and  administrative rulings of general application relating to regulatory reform are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.

2.  In furtherance of paragraphs 2 and 3 of the Leaders’ Statement, Economies recognize the importance of ensuring transparency in the regulatory reform process and of soliciting and responding to inquiries from interested persons and other Economies.  Accordingly, each Economy will, where possible (a) publish in advance regulatory reform measures that it proposes to adopt, and (b) provide where applicable interested persons a reasonable opportunity to comment on such proposed measures.  In addition, upon request from an interested person or another Economy, each Economy will endeavor to promptly provide information and respond to questions pertaining to any actual or proposed regulatory reform measure.

Confidential Information

Economies agree that nothing in these standards requires any Economy to disclose confidential information. (Note: The Leaders’ Statement includes a provision for the protection of confidential information.  This statement is included here to emphasize the importance of the protection of confidential information in the contexts of both competition law and policy and regulatory reform.)
( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Regulatory Reform, which can be found in the Appendix at the end of this document.   


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Regulatory Reform, which can be found at the Appendix at the end of this document. Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.





