	Chapter  8: Competition Policy

	Objective

APEC economies will enhance the competitive environment to increase consumer welfare in the Asia-Pacific region, taking into account the benefits and challenges of globalization, developments in the New Economy and the need to bridge the digital divide through better access by ICT, by:

a. introducing or maintaining effective and adequate competition policy and/or laws and associated enforcement policies;

b. promoting cooperation among APEC economies, thereby maximizing, inter-alia, the efficient operation of markets, competition among producers and traders, and consumer benefits; and

c. improving the ability of competition authorities, through enhanced capacity building and technical assistance, to better understand the impact of globalization and the New Economy.



	Guidelines

Each APEC economy will:

a.
review its respective competition policy and/or laws and the enforcement thereof taking into account the “APEC Principles to Enhance Competition and Regulatory Reform”; 

b.
enforce competition policies and/or laws (including those prohibiting anticompetitive practices that prevent access to ICT and other new technologies) to ensure protection of the competitive process and promotion of consumer welfare, innovation, economic efficiency and open markets;

c.
implement and maintain standards consistent with the APEC Transparency Standards; 

d.
disclose any pro-competitive efforts undertaken (e.g. enactment of competition laws, whether comprehensive or sectoral);

e.
implement as appropriate technical assistance in regard to policy development, legislative drafting, and the constitution, powers and functions of appropriate enforcement agencies;

f.
establish appropriate cooperation arrangements with other APEC economies, including those intended to address the digital divide; and

g.
undertake additional step as appropriate to support the development of the New Economy and to ensure the efficient functioning of markets.



	Collective Actions
APEC economies will:

a. gather information and promote dialogue on and study; 

(i)
the objectives, necessity, role and operation of each APEC economy's competition policy and/or laws and administrative procedures, thereby establishing a database on competition policy; 

(ii)
competition policy issues that impact on trade and investment flows in the Asia-Pacific region;

(iii)
exemptions and exceptions from the coverage of each APEC economy’s competition policy and/or laws in an effort to ensure that each is no broader than necessary to achieve a legitimate and explicitly identified objective;

(iv) 
areas for technical assistance and the modalities thereof, including exchange and training programs for officials in charge of competition policy, taking into account the availability of resources; and

(v) 
the inter-relationship between competition policy and/or laws and other policies related to trade and investment;

b.
deepen competition policy dialogue between APEC economies and relevant international organizations; 

c.
continue to develop understanding in the APEC business community of competition policy and/or laws and administrative procedures;

d. 
continue to develop an understanding of competition policies and/or laws within their respective governments and within relevant domestic constituencies, thereby fostering a culture of competition;

e.
encourage cooperation among the competition authorities of APEC economies with regard to information exchange, notification and consultation;

f.
contribute to the use of trade and competition laws, policies and measures that promote free and open trade, investment and competition; 

g.
encourage all APEC economies to implement the “APEC Principles to Enhance Competition and Regulatory Reform and the APEC Transparency Standards on Competition Law and Policy; and

h.
undertake capacity building programs to assist economies in implementing the “APEC Principles to Enhance Competition and Regulatory Reform”.  

The current CAP relating to competition policy can be found in the Competition Policy Collective Action Plan


	United States’ Approach to Competition Policy in 2007

The three principal federal antitrust laws are the Sherman Act, 15 U.S.C. sections 1-7; the Clayton Act,  15 U.S.C. sections 12-27; and the Federal Trade Commission Act (“FTC Act”), 15 U.S.C. sections  41-58.  Numerous other federal statutes govern the antitrust treatment of particular sectors of the economy.  Finally, all 50 states and the District of Columbia have enacted some form of antitrust law.

 

Sherman Act section 1 states:  "Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is declared to be illegal."  Sherman Act section 2 makes it unlawful to "monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several States, or with foreign nations."  The FTC Act, Section 5 prohibits "unfair methods of competition in or affecting commerce."

 

Clayton Act section 7 prohibits mergers and acquisitions "in any line of commerce or in any activity affecting commerce in any section of the country,” where “the effect of such acquisition may be substantially to lessen competition, or to tend to create a monopoly."  Mergers and acquisitions may also be challenged under sections 1 and 2 of the Sherman Act and section 5 of the FTC Act.

 

The Supreme Court stated in Northern Pacific Railway Co. v. United States, 356 U.S. 1, 4 (1958), that "[t]he Sherman Act was designed to be a comprehensive charter of economic liberty aimed at preserving free and unfettered competition as the rule of trade.  It rests on the premise that the unrestrained interaction of competitive forces will yield the best allocation of our economic resources, the lowest prices, the highest quality and the greatest material progress, while at the same time providing an environment conducive to the preservation of our democratic political and social institutions."

 

Other objectives have been expressed at times in earlier periods in the history of U.S. antitrust law enforcement: fairness, dispersion of economic power, and distribution of economic opportunities.  A strong consensus currently exists, however, that promotion of economic efficiency and maximization of consumer welfare are the appropriate objectives of U.S. antitrust policy.




	The United States’ Approach to Competition Policy in 2007

	Section
	Improvements Implemented Since Last IAP
	Current Competition Policies / Arrangements
	Further Improvements Planned

	General Policy Framework, 

including Implementation of APEC 

Leaders’ Transparency Standards 

on Competition Law and Policy(  


	
	The United States will continue to ensure the transparency of federal antitrust laws and enforcement policies through publication of antitrust laws, regulations, enforcement policy guidelines of the federal enforcement agencies, judicial opinions related to antitrust matters, advisory opinions or business review letters, annual reports of the antitrust agencies, and public statements concerning enforcement policy by senior policy officials.  Information regarding enforcement actions taken by the agencies, rationales for non-enforcement in certain matters, and appellate judicial opinions are already available on the Internet.

The United States will continue to ensure that a person has the right to be heard and to present evidence before a sanction or remedy may be imposed for violation of U.S. federal antitrust law, except that it may provide for the person to be heard and present evidence within a reasonable time after it imposes an interim sanction or remedy, and the right to independent judicial review of any sanction or remedy imposed.  

The United States will continue its strong commitment to effective enforcement of the antitrust laws and to pro-competitive regulatory reform.  The federal enforcement agencies do not discriminate in the enforcement of the antitrust laws on the basis of nationality of the parties.  Foreign firms and individuals have access to the U.S. enforcement agencies to present evidence of alleged anti-competitive conduct in violation of the antitrust laws and to the courts to seek redress for alleged injuries therefrom.

 

United States enforcement agencies will continue to apply the antitrust laws to the broadest range of economic activity appropriate under the laws, and to reevaluate the appropriateness of any exceptions to the coverage of the antitrust laws.  The agencies will continue their role as advocates of competitive outcomes in the regulatory reform process.

 

The United States will enforce its antitrust laws to ensure that U.S. markets are free of harmful unilateral and concerted anti-competitive private conduct.  

 

The United States believes that national legislation covering restrictive agreements, anticompetitive conduct that creates or maintains monopoly power, and mergers, acquisitions and joint ventures, along with appropriate and effective investigatory instruments and penalties are essential elements of a competition policy designed to ensure the efficient operations of markets, competition among producers and traders, and consumer welfare.  Access to the judicial system, transparency, and non-discrimination are also essential to a fair and effective competition policy.

 

See additional descriptions below.

See websites: http://www.usdoj.gov; http://www.ftc.gov

	

	Reviews of Competition Policies and/or Laws


	In November 2002, the U.S. Congress established the Antitrust Modernization Commission (“AMC”) to examine whether the modernization of U.S. federal antitrust laws was necessary and to identify and study related issues.  The Commission consisted of 12 members, appointed by the President and the leadership of the Congress.  The AMC solicited public comment and held approximately 20 public hearings on a wide range of issues relating to U.S. antitrust law and its enforcement.  The AMC finalized its work, which included 80 recommendations on a wide array of issues, and submitted its report to Congress on April 2, 2007.  Information with regard to this report can be found on the AMC’s website at www.amc.gov .

Beginning in June 2006 and continuing through May 2007, DOJ and FTC held a series of joint public hearings designed to examine the antitrust implications of single-firm conduct under the antitrust laws.  These hearings addressed whether and when specific types of single-firm conduct may violate Section 2 of the Sherman Act by harming competition and consumer welfare and when they are pro-competitive and lawful.  Panels addressed issues such as predatory pricing, unilateral refusals to deal, tying, exclusive-dealing arrangements, remedies, and have examined existing empirical work on single firm conduct.

In addition, panels took evidence from business executives and academics on the effects of various types of single firm conduct, and the areas where they believe additional agency antitrust guidance would be useful.  One session focused on how foreign antitrust enforcers apply their laws to allegations of anticompetitive single-firm conduct.

In February 2007 the FTC hosted a two-day workshop on “Broadband Connectivity Competition Policy” to explore competition and consumer protection issues relating to broadband Internet access, including so-called “network neutrality,” exploring issues raised by recent legal and regulatory determinations that providers of certain broadband Internet services, such as cable modem and DSL, are not subject to the Federal Communications Commission’s common-carrier regulations.

In April 2007 the DOJ and FTC issued a joint report, “Antitrust Enforcement and Intellectual Property Rights: Promoting Innovation and Competition,” to inform consumers, businesses, and intellectual property right holders about the agencies’ competition views with respect to a wide range of activities involving intellectual property.   The report discusses issues including:  refusals to license patents, collaborative standard setting, patent pooling, intellectual property licensing, the tying and bundling of intellectual property rights, and methods of extending market power conferred by a patent beyond the patent’s expiration.  The report can be found at http://www.ftc.gov/reports/index.shtm. and http://www.usdoj.gov/atr/public/hearings/ip/222655.pdf .

In early April 2007, the FTC sponsored an energy conference entitled “Energy Markets in the 21st Century: Competition Policy in Perspective.”  The goal of the conference was to provide a forum for a broad range of groups and individuals to discuss and debate critical issues of energy policy.  Speakers addressed issues in a number of energy sectors including petroleum, natural gas, biofuels, coal, and the electric power industry (including nuclear power) and explored a range of topics relevant to maintaining competition and protecting consumers in energy markets. 

	
	

	Competition Institutions (Including Enforcement Agencies)


	In January 2007, the Federal Trade Commission created the Office of International Affairs to coordinated more  effectively the full range of the FTC’s international activities, bringing together the international functions formerly handled in the Bureau of Competition, Bureau of Consumer Protection and the Office of General Counsel. 
	The two federal agencies responsible for enforcing the antitrust laws are the Department of Justice (DOJ), through its Antitrust Division, and the Federal Trade Commission (FTC), an independent agency within the Executive Branch established in 1914.  The DOJ is an Executive Branch Department; it enforces federal antitrust laws (Sherman and Clayton Acts) through criminal prosecutions and civil law suits in the federal courts.  The DOJ has sole authority to prosecute federal criminal antitrust violations.

 

The FTC enforces federal antitrust laws (Clayton Act, FTC Act provisions on "unfair methods of competition") principally through administrative proceedings. The FTC is composed of five Commissioners appointed for seven-year terms by the President with the advice and consent of the Senate. 

 

A clearance procedure between the two agencies ensures that investigations are allocated to one or the other agency based on respective expertise.  

 

The federal antitrust laws are enforced principally through proceedings brought in the federal courts, either by the DOJ, by private parties, or by attorneys general of the various states.  The FTC conducts its own internal administrative proceedings to adjudicate violations of the antitrust laws; but in those cases as well, the FTC must go before the federal courts if it wishes to obtain preliminary injunctive relief or to prosecute violations of its remedial orders.  Final FTC decisions can be appealed to the federal courts.  The courts thus have a major role in the enforcement and interpretation of the U.S. antitrust laws, although the vast majority of enforcement actions brought by the DOJ and the FTC are settled prior to contested proceedings in the courts.

 

The state governments also play a role in antitrust enforcement: each of the fifty states may sue to enforce federal antitrust laws when an antitrust violation causes injury to the state itself or to its citizens.  In addition, each of the fifty states has some form of antitrust law, which may be enforced through suits brought by states in the state courts.  The District of Columbia also has an antitrust law, which is enforced through suits filed by the District in the District's courts.  

 

The FTC also enforces provisions in the FTC Act that protect consumers against unfair or deceptive acts or practices.  In addition to its adjudicative authority, the FTC has the power to promulgate industry or trade regulation rules; these are used primarily for consumer protection matters.  In some cases, violation of such rules may result in civil monetary penalties.  The FTC's ultimate recourse for enforcement of its orders is through the federal courts.

 

Both agencies have the power to compel testimony and the production of evidence for use in antitrust investigations, subject to strict rules for the protection of confidentiality.


	

	Measures to Deal with Horizontal Restraints


	
	Sherman Act section 1 states:  "Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is declared to be illegal."  Section 5 of the Federal Trade Commission Act prohibits "unfair methods of competition in or affecting commerce."

 

The broad terms of the Sherman Act, which have been read into section 5 of the FTC Act, prohibit agreements or understandings, express or implied, between two or more persons or firms that unreasonably restrain trade in any product or service.  To determine whether an agreement unreasonably restrains competition, courts' analyses focus on the type of agreement at issue.  Certain agreements (called "per se" offenses) are deemed to be so inherently anti-competitive that they are always illegal, regardless of the intent of the parties or the actual effect of the agreements on competition.  These agreements include, for example, agreements between competitors to rig bids, to fix prices or the terms and conditions of credit and/or sales, and to allocate customers or territories.  Horizontal agreements that are not “per se” illegal are analyzed under the rule of reason, i.e., they are analyzed to determine whether or not they unreasonably restrain competition.


	

	Measures to Deal with Vertical Restraints


	
	Generally,  U.S. courts have determined that non-price vertical restraints are analyzed under a "rule of reason" standard, which requires an in-depth analysis of the effect on competition in the relevant market.  In rule of reason analysis, competitive intent and effect are weighed along with the business justification of the challenged activities to determine their legality.  A rule of reason analysis does not "exempt" prohibited conduct, but rather determines whether conduct which is not per se prohibited is anticompetitive.

 

U.S. courts have determined that minimum resale price maintenance is per se unlawful, as, in certain circumstances, are agreements to sell one product conditioned on an agreement by the buyer to purchase a second, distinct product ("tying").


	


	Measures to Deal with Abuse of Dominant Position


	
	Sherman Act section 2 makes it unlawful to "monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several States, or with foreign nations."

 

The offense of unlawful monopolization has two elements: possession of monopoly power in the relevant market, and the willful acquisition or maintenance of that power, as distinguished from growth or development as a consequence of a superior product, business acumen, or historic accident.  Market power has been defined as the power to control prices or exclude competition, and market share is a key factor in measuring market power in monopolization cases, with shares exceeding 70 percent usually considered sufficient for a finding of monopoly power.  For the second element, courts have required a showing of anti-competitive or predatory conduct -- efforts to exclude rivals on some basis other than efficiency.  

 

The offense of attempted monopolization has three elements: specific intent to control prices or destroy competition; predatory or anti-competitive conduct directed at the unlawful objective, and a "dangerous probability of success" in achieving a monopoly in the relevant market.


	

	Measures to Deal with Mergers 

and Acquisitions


	In February 2006, the FTC announced a series of substantial reforms to the agency’s merger review process in investigations in which requests for additional information (“second requests”) are issued. See http://www.ftc.gov/opa/2006/02/merger_process.shtm.  The reforms streamline the merger review process and will lower the costs of merger investigations for the agency and outside parties.  The most significant feature of the reforms is a presumption that the agency will require a party to search the files of no more than 35 of its employees provided the party submits specified information about its company’s operations and complies with specified timing conditions.  Other major reforms include reducing the presumptive time period for which parties must search for documents from 3 to 2 years for most non-data requests, and giving parties the right to meet with senior FTC economists early in an investigation if they believe the data requests are overly burdensome.  

In December 2006, DOJ also announced amendments to its 2001 Merger Review Process Initiative.  These amendments were intended to further streamline the merger investigation process to improve the efficiency of DOJ’s investigations while reducing the burdens faced by parties to reviewed transactions.  The amendments included a voluntary option that would limit the document search required by a second request to certain central files and a targeted list of 30 employees.  This option will be conditioned on certain timing and procedural agreements that, among other things, protect the Division’s ability to obtain appropriate discovery should it decide to challenge the deal in federal district court.  

DOJ further announced changes to its model second request that, among other things, would, in most cases, reduce the search period to two years.
	Under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, 15 U.S.C section 18a, notification to the FTC and the DOJ is required before the consummation of an acquisition of stock or assets exceeding specified size of person and size of transaction thresholds.  Generally, pre-merger notification is required if all of the following conditions are met:

 

1) either the acquiring person or the acquired person is engaged in interstate commerce,

 

2) one of the parties has annual net sales or total assets of $119.6 million or more, and the other has annual net sales or total assets of $12 million or more.  (If the transaction is valued in excess of $239.2 million, the size of person test is inapplicable), and

 

3) as a result of the acquisition, the acquiring party will hold voting securities or assets of the acquired firm valued at more than $59.8 million.

 

For transactions other than cash tender offers or acquisitions of certain bankrupt firms, the waiting period prior to consummation is 30 days.  When a second request for additional information has been issued by the antitrust authorities within that period, the merger cannot be consummated for 30 days after compliance with the request.  In practice, the time it takes to respond to a second request can vary widely depending on the scope of the request and the merging parties' decision as to how quickly to respond, among other factors.  Cash tender offers and acquisitions of certain bankrupt firms have a shorter waiting period -- 15 days (plus 10 days after compliance with a request for additional information).  

 

In an acquisition of assets located outside of the United States, notification is not required unless the assets generated sales into the United States in excess of $59.8 million in the most recent fiscal year.  In an acquisition of voting securities of a foreign issuer, notification is not required unless the foreign issuer had either sales in or into the United States in excess of $59.8 million in the most recent fiscal year or has assets located in the United States with a fair market value in excess of $59.8 million.  Additionally, if the acquiring person is also foreign, the acquisition of less than 50% of the voting securities of a foreign issuer is exempt even if the nexus with U.S. commerce test is satisfied.

 

The agencies’ enforcement policy is outlined in the 1992 Horizontal Merger Guidelines (revised April 8, 1997).  

 

A copy of the Guidelines can be found on the agencies websites at:

http://www.usdoj.gov/atr/public/guidelines/hmg.htm
and http://www.ftc.gov/bc/docs/horizmer.htm

	

	Other Issues Addressed by Competition Policy


	
	
	

	Co-operation Arrangements with other Member Economies


	The United States continues to provide technical assistance by sending short and long-term advisors to and receiving interns from various developing economies and economies in transition.

In December 2006, the U.S. Congress passed the U.S. SAFE WEB Act that permits staff exchange between the FTC and foreign government authorities, by allowing foreign visitors to the FTC to be appointed temporarily as special FTC employees.  Special employees can participate in FTC investigations and enforcement actions, with access to non-public FTC materials.  The FTC will implement the program with a limited pilot project later this year. SEQ CHAPTER \h \r 1 
	The United States is a strong advocate of effective cooperation in the enforcement of competition policy.  The United States has bilateral cooperation agreements with Germany, Australia, Canada, the European Communities, Israel, Japan, Brazil and Mexico.  In 1994, the United States enacted legislation which would allow for even greater cooperation, including the exchange of confidential information on a reciprocal basis, pursuant to mutual antitrust assistance agreements to be negotiated with partners demonstrating an equivalent commitment to effective enforcement of competition laws and protection of confidential business information.  The United States entered into such an agreement with Australia in 1999.


	

	Activities with other APEC Economies and in other International Fora


	The DOJ and the FTC remain active participants in the International Competition Network (ICN).   In its work over the past year, ICN’s Unilateral Conduct Working Group, co-chaired by the FTC, has explored the objectives of members’ unilateral conduct laws and how members define substantial market power when evaluating unilateral conduct.  Additional member-led projects undertaken for the 2007 ICN annual conference include: practical tips for initiating cartel investigations, the definition of covered transactions in merger notification rules, international cooperation in anti-cartel enforcement, and basic principles of effective technical assistance.  

The ICN is also actively promoting the implementation of its previous work product, e.g., its April 2007 merger workshop on substantive analysis based on merger guidelines principles and a Fall 2007 cartel workshop to showcase effective investigative techniques.  The future work plans for ICN include: a proposal by the merger working group, chaired by DOJ, to promote convergence and aim to develop recommendations on substantive merger analysis, the development of possible guidance in the unilateral conduct area on objectives, the assessment of dominance/significant market power, and state-created monopolies and initial work on abusive or monopolistic conduct, and, to advance effective anti-cartel enforcement practices.
	The United States participates actively in several international fora addressing competition policy issues, including:

 

· the APEC Competition Policy and Deregulation Group,

· the OECD’s Competition Committee, 

· the UNCTAD Interagency Group of Experts on competition policy, and

· the International Competition Network.

 

U.S. antitrust agencies comply with the terms of the OECD’s revised 1995 Recommendation on cooperation between member countries on anticompetitive practices affecting international trade, and have also followed the notification practice called for by that Recommendation in certain situations involving non-OECD economies.
	

	Collective Actions


	
	
	


	Improvements in the United States’ Approach to Competition Policy since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position, including 

Implementation of APEC Leaders’ 

Transparency Standards on 

Competition Law and Policy(  


	The United States will continue to ensure the transparency of federal antitrust laws and enforcement policies through publication of antitrust laws, enforcement policy guidelines of the federal enforcement agencies, judicial and administrative opinions related to antitrust matters, advisory opinions or business review letters, annual reports of the antitrust agencies, and public statements concerning enforcement policy by senior policy officials.  Information regarding enforcement actions taken by the agencies, rationales for non-enforcement in certain matters, and appellate judicial opinions are already available on the Internet.

 

The United States will continue its strong commitment to effective enforcement of the antitrust laws and to pro-competitive regulatory reform.  The federal enforcement agencies do not discriminate in the enforcement of the antitrust laws on the basis of nationality of the parties.  Foreign firms and individuals have access to the U.S. enforcement agencies to present evidence of alleged anti-competitive conduct in violation of the antitrust laws and to the courts to seek redress for alleged injuries therefrom.

 

United States enforcement agencies will continue to apply the antitrust laws to the broadest range of economic activity possible under the laws, and to reevaluate the appropriateness of any exceptions to the coverage of the antitrust laws.  The agencies will continue their role as advocates of competitive outcomes in the regulatory reform process.

 

The United States will enforce its antitrust laws to ensure that U.S. markets are free of harmful unilateral and concerted anti-competitive private conduct.  

 

The United States believes that national legislation covering restrictive agreements, anti-competitive conduct that creates or maintains monopoly power, and mergers, acquisitions and joint ventures, along with appropriate and effective investigatory instruments and penalties, are essential elements of a competition policy designed to ensure the efficient operations of markets, competition among producers and traders, and consumer welfare.  Access to the judicial system, transparency, and non-discrimination are also essential to a fair and effective competition policy.

 

See additional descriptions below.

See websites: http://www.usdoj.gov; http://www.ftc.gov

	

	Reviews of Competition Policies 

and/or Laws


	
	In response to the increasingly international nature of antitrust enforcement, in late 1997, then-Attorney General Janet Reno and Assistant Attorney General for Antitrust Joel Klein constituted an advisory group, the International Competition Policy Advisory Committee (ICPAC), which was charged with considering the challenges for international antitrust enforcement in the global economy and providing a medium term policy vision to help guide the U.S. Department of Justice in the years ahead.  This was only the third U.S. committee on antitrust matters to the U.S. Department of Justice and the first ever on international antitrust-related matters.  The Committee was asked to give particular attention to three key issues: the legal and operational challenges stemming from multi- jurisdictional merger review; the interface of trade and competition issues, i.e., market access problems stemming from private anticompetitive restraints; and future directions in enforcement cooperation between the U.S. and foreign authorities, particularly with respect to actions against transnational cartels and multi-jurisdictional merger review.

 

In February 2000, ICPAC submitted to the DOJ its final report on international antitrust and competition policy issues.  That report can be found at http://www.usdoj.gov/atr/icpac/icpac.htm.  

 

Between February and November 2002, the FTC and the DOJ co-hosted a series of hearings on "Competition and Intellectual Property Law and Policy in the Knowledge-Based Economy."  A primary goal of these hearings was educational: to develop a better understanding of how to manage issues arising at the intersection of competition and intellectual property law and policy.  Their focus was on the implications of competition law and patent law for innovation and other aspects of consumer welfare.

 

The relationship of competition and intellectual property law and policy presents pressing public policy concerns given: i) the growth in economic significance of the knowledge-based economy over the past few decades, and ii) the increasing number of FTC and DOJ enforcement matters requiring the application of U.S. antitrust law to conduct relating to intellectual property.   In October 2003, the FTC issued a report analyzing and making recommendations for the patent system to maintain the proper balance with competition.  The report can be found at:  http://www.ftc.gov/os/2003/10/
innovationrpt.pdf
In October 2002, the FTC hosted a three-day workshop to explore how certain state regulations and private business practices may be having significant anticompetitive effects on e-commerce.  In July 2003, the FTC staff issued a report on state restrictions on the direct sale of wine from out-of-state vendors to in-state consumers.  The report concluded that states could significantly enhance consumer welfare by allowing the direct shipment of wine.

 

Commencing in February 2003, the DOJ and the FTC jointly hosted a series of hearings on issues relating to competition law and policy in the health care industry.  The hearings were intended to enhance the agencies' understanding of the area and promote learning among relevant parties.

 

Topics covered during the course of the hearings, which concluded on October 1, 2003, included issues such as hospital mergers, the significance of hospitals' non-profit status, vertical arrangements, quality and efficiency, the Noerr-Pennington (petitioning government) and state action doctrines and the adequacy of existing remedies for anticompetitive conduct.

 

Based, in part, on information developed during the hearings, the FTC and the DOJ, in July 2004, issued a joint report “Improving Health Care: A Dose of Competition,” on a range of issues affecting the cost, quality and accessibility of health care.  The report reviews the role of competition and provides recommendations to improve the balance between competition and regulation in health care.  Some of the topics on which the report makes recommendations and observations include the price and quality of health-care services, cross subsidies, physician collective bargaining, hospital group purchasing organizations and hospital merger analysis.

 

The report can be found at:

http://www.ftc.gov/reports/hea
lthcare/040723healthcarerpt.pdf.  http://www.usdoj.gov/atr/publi
c/health_care/204694.htm
The DOJ and the FTC jointly sponsored a merger enforcement workshop on February 17-19, 2004 to obtain input on topics that arise in horizontal merger analysis.  Workshop participants included government officials, academics and members of the private bar.  

 

As part of that same merger review initiative, the agencies also published two merger review studies.  In December 2003, the DOJ and the FTC issued a report summarizing merger challenges data for the two agencies for fiscal years 1999-2003.  The merger challenges data focused on the agencies’ merger enforcement decisions during the preceding five years, and contained tabulated market share and concentration levels associated with the DOJ’s and the FTC’s decisions to challenge mergers in a wide range of product markets.  In February 2004 the FTC published a staff analysis of horizontal merger investigations for fiscal years 1996-2003 containing market share, concentration level and other data from FTC investigations.

 

This initiative was intended to make the agencies’ merger decisions more transparent and thereby assist practitioners and businesses in evaluating the likelihood of an antitrust challenge.

 

The joint DOJ and FTC report can be found at:    

http://www.usdoj.gov/atr/public/201898.htm
The FTC staff analysis can be found at: http://www.ftc.gov/os/2004/08/
040831horizmergersdata96-03.pdf 



 SEQ CHAPTER \h \r 1The DOJ and FTC hosted a joint workshop entitled “Competition Policy and the Real Estate Industry” on October 25, 2005.  The impetus for the workshop was perceived substantial changes in the real estate brokerage marketplace and consumers’ interest in a competitive real estate brokerage industry.  The workshop covered such topics as new and innovative brokerage business models, multiple listing services and the implications of state-imposed minimum-service requirements.



	Competition Institutions (Including Enforcement Agencies)


	The two federal agencies responsible for enforcing the federal antitrust laws are the Department of Justice (DOJ), through its Antitrust Division, and the Federal Trade Commission (FTC), an independent agency within the Executive Branch established in 1914.  The FTC is composed of five Commissioners appointed for seven-year terms by the President with the advice and consent of the Senate.  The FTC enforces federal antitrust laws (Clayton Act, FTC Act provisions on unfair methods of competition) principally through administrative proceedings.  The DOJ is an Executive Branch Department; it enforces federal antitrust laws (Sherman and Clayton Acts) through criminal prosecutions and civil law suits in the federal courts.  The DOJ has sole authority to prosecute federal criminal antitrust violations.  A clearance procedure between the two agencies ensures that investigations are allocated to one or the other agency based on respective expertise.

 

The federal antitrust laws are enforced principally through proceedings brought in the federal courts, either by the DOJ, by private parties, or by attorneys general of the various states.  The FTC conducts its own internal administrative proceedings to adjudicate violations of the antitrust laws; but in those cases as well, the FTC must go before the courts if it wishes to obtain preliminary injunctive relief or to prosecute violations of its remedial orders.  Final FTC decisions can be appealed to the federal courts.  The courts thus have a major role in the enforcement and interpretation of the U.S. antitrust laws, although the vast majority of enforcement actions brought by the DOJ and the FTC are settled prior to contested proceedings in the courts.

 

The FTC also enforces provisions in the FTC Act that protect consumers against unfair or deceptive acts or practices.  In addition to its adjudicative authority, the FTC has the power to promulgate industry or trade regulation rules; these are used primarily for consumer protection matters.  In some cases, violation of such rules may result in civil monetary penalties.  The FTC's ultimate recourse for enforcement of its orders is through the federal courts.

 

Both agencies have the power to compel testimony and the production of evidence for use in antitrust investigations, subject to strict rules for the protection of confidentiality.

 

The state governments also play a role in antitrust enforcement: each of the fifty states may sue to enforce federal antitrust laws when an antitrust violation causes injury to the state itself or to its citizens.  In addition, all fifty states have some form of antitrust law, which may be enforced through suits brought by states in the state courts.  The District of Columbia also has an antitrust law, which is enforced through suits filed by the District in the District's courts.


	A plan to reorganize and modernize the Antitrust Division was implemented early in 2002.  The purpose of the reorganization was to deploy Division resources in a manner that responds to an increasingly complex business environment by redefining areas of responsibility and streamlining reporting lines, in order to improve the Division's overall efficiency.

 

The modernization effort recognized the emergence and future importance of certain areas of the economy, including information technology, telecommunications and industries characterized by network competition, and the need for concentrated, focused expertise in these industries.  



	Measures to Deal with Horizontal Restraints 


	Sherman Act section 1 states:  "Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is declared to be illegal."  Section 5 of the Federal Trade Commission Act prohibits "unfair methods of competition in or affecting commerce."

 

The broad terms of the Sherman Act, which have been read into section 5 of the FTC Act, prohibit agreements or understandings, express or implied, between two or more persons or firms that unreasonably restrain trade in any product or service.  To determine whether an agreement unreasonably restrains competition, courts' analysis focuses on the type of agreement at issue.  Certain agreements (called "per se" offenses) are deemed to be so inherently anti-competitive that they are always illegal, regardless of the intent of the parties or the actual effect of the agreements on competition.  These agreements include, for example, agreements between competitors to rig bids, to fix prices or the terms and conditions of credit and/or sales, and to allocate customers or territories.  Horizontal agreements that are not “per se” illegal are analyzed under the rule of reason, i.e., they are analyzed to determine whether or not they unreasonably restrain competition.  


	In April 2000, the FTC and DOJ issued new "Antitrust Guidelines for Collaborations Among Competitors."  They are the first set of guidelines issued jointly by both federal antitrust agencies that address a broad range of horizontal agreements among competitors, including joint ventures, strategic alliances, and other competitor collaborations.  The guidelines describe an analytical framework to assist businesses in assessing the likelihood of an antitrust challenge to a collaboration.

 

The guidelines can be found at: http://www.ftc.gov/os/2000/04/
ftcdojguidelines.pdf
 

In June 2004, President Bush signed into law the Antitrust Criminal Penalty Enhancement and Reform Act of 2004.  The Act increased the maximum Sherman Act corporate fine to $100 million, the maximum individual fine to $1 million, and the maximum Sherman Act jail term to 10 years.  The Act also enhanced the incentive for corporations to self report illegal conduct by limiting the damages recoverable from a corporate amnesty applicant to the damages actually inflicted by the amnesty applicant’s conduct, provided that the amnesty applicant also cooperates with private plaintiffs in their damage actions against remaining cartel members. 

	Measures to Deal with Vertical Restraints


	Generally, U.S. courts have determined that non-price vertical restraints are analyzed under a "rule of reason" standard, which requires an in-depth analysis of the effect on competition in the relevant market.  In rule of reason analysis, competitive intent and effect are weighed along with the business justification of the challenged activities to determine their legality.  A rule of reason analysis does not "exempt" prohibited conduct, but rather determines whether conduct which is not per se prohibited is anticompetitive.

 

U.S. courts have determined that minimum resale price maintenance is per se unlawful, as, in certain circumstances, are agreements to sell one product conditioned on an agreement by the buyer to purchase a second, distinct product ("tying").


	

	Measures to Deal with Abuse of Dominant Position 


	Sherman Act section 2 makes it unlawful to "monopolize, or attempt to monopolize, or combine or conspire with any other person or persons, to monopolize any part of the trade or commerce among the several States, or with foreign nations."

 

The offense of unlawful monopolization has two elements: possession of monopoly power in the relevant market, and the willful acquisition or maintenance of that power, as distinguished from growth or development as a consequence of a superior product, business acumen, or historic accident.  Market power has been defined as the power to control prices or exclude competition, and market share is a key factor in measuring market power, with shares exceeding 70 percent usually considered sufficient for a finding of monopoly power.  For the second element, courts have required a showing of anti-competitive or predatory conduct -- efforts to exclude rivals on some basis other than efficiency.  

 

The offense of attempted monopolization has three elements: specific intent to control prices or destroy competition, predatory or anti-competitive conduct directed at the unlawful objective, and a "dangerous probability of success" in achieving a monopoly in the relevant market.


	

	Measures to Deal with Mergers and Acquisitions 


	Under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, notification to the FTC and Department of Justice is required before the consummation of an acquisition of stock or assets exceeding specified size of firm and size of transaction thresholds.  Generally, pre-merger notification is required if all of the following conditions are met:

 

1) either the acquiring person or the acquired person is engaged in interstate commerce,

 

2) one of the parties has annual net sales or total assets of $100 million or more, and the other has annual net assets or total sales of $10 million or more, and

 

3) as a result of the acquisition, the acquiring party will hold either (i) voting securities or assets of the acquired firm valued at more than $15 million, or (ii) 50% or more of the voting securities or assets of a firm with annual net sales or total assets of $25 million or more.

 

For transactions other than cash tender offers or acquisitions of certain bankrupt firms, the waiting period prior to consummation is 30 days.  When a second request for additional information has been issued by the antitrust authorities within that period, the merger cannot be consummated for 20 days after compliance with the request (in practice, the time it takes to respond to a second request can vary widely depending on the scope of the request and the merging parties' decision as to how quickly to respond, among other factors).  Cash tender offers and acquisitions of certain bankrupt firms have a shorter waiting period -- 15 days (plus 10 days after compliance with a request for additional information).  

 

In an acquisition of assets located outside of the U.S., notification is not required unless the assets generated sales into the United States of $25 million or more in the most recent fiscal year.  In an acquisition of voting securities of a foreign issuer, notification is not required unless the foreign issuer had either sales in or into the United States of $25 million or more in the most recent fiscal year or has assets located in the United States with a book value of $15 million or more.  Additionally, if the acquiring person is also foreign, the acquisition of less than 50% of the voting securities of a foreign issuer is exempt even if the nexus with U.S. commerce test is satisfied.

 

The agencies' enforcement policy is outlined in the 1992 Horizontal Merger Guidelines.

 

The guidelines can be found on the agencies’ websites at:

http://www.usdoj.gov/atr/public/guidelines/hmg.htm and

http://www.ftc.gov/bc/docs/horizmer.htm

	In April 1997, the FTC and DOJ adopted a revision of the efficiencies section of the 1992 Horizontal Merger Guidelines.  The revised guidelines clarify the kinds of efficiency claims that will be considered, and how they enter in the overall analysis of the competitive effects of a merger.  The revisions provide merging firms, the agencies and the public a clearer roadmap for determining whether efficiencies will result in lower prices or new products or will otherwise enhance competition.

  

In April 2000, the DOJ and the FTC announced improvements to their merger review procedures that made the process for obtaining additional information in a merger investigation more efficient for the business community and the agencies.  The improvements, consisting of seven initiatives, affect the Hart-Scott-Rodino "second request" process.  (A "second request" is a request, authorized by Section 7A (e) of the Clayton Act, for additional information or documentary materials from either or both of the parties to a proposed merger and is an integral part of the pre-merger review process.)  The improvements are: (i) centralized high level review of "second requests" prior to issuance; (ii) early conferences with the merging parties to identify competitive issues; (iii) quick turn-around of requests for modification of a "second request"; (iv) new procedures for appealing "second request" issues; (v) "best practices" for "second request" procedures; (vi) specialized staff training on "second request" investigations; and (vii) ongoing consultation with the industry and the private bar to identify further means of easing merger review.

 

Significant statutory changes were implemented in 2001 regarding the filing requirements of the Hart-Scott-Rodino Antitrust Improvements Act of 1976 (15 U.S.C. 18a) ("HSR Act").  Chief among these changes was an increase from $15 million to $50 million in the threshold for the value of the transaction over which companies must file pre-merger notification forms and a new requirement that transactions valued in excess of $200 million must be reported without regard to the "size of person" filing threshold.  The current size of person filing threshold (one party has annual net sales or total assets of $100 million or more and the other party has annual net sales or total assets of $10 million or more) continues.  In addition, a new tiered filing fee structure was implemented:  $45,000 filing fee for transactions valued at less than $100 million, $125,000 filing fee for transactions valued at $100 million to $500 million, and $280,000 filing fee for transactions valued at $500 million or more.  All dollar thresholds will be adjusted each fiscal year, beginning with fiscal year 2006, to reflect changes in the gross national product compared to FY 2003.  The length of the waiting period that follows substantial compliance with a "second request" for additional information was changed to 30 days (instead of 20 days) for most transactions.  The 10-day period following substantial compliance for cash tender offers and bankruptcy transactions will remain unchanged.  (These changes are incorporated into "Current Competition Policies/Arrangements")  The FTC, with concurrence of the Assistant Attorney General for Antitrust, has implemented certain changes to its pre-merger notification rules and notification form to conform with these statutory changes.

Additional changes were made to the filing form and instructions.  Filers are now required to: 1) report revenue data using the North American Industry Classification System rather than the Standard Industrial Classification System; 2) use 1997 rather than 1992 as the base year for reporting revenue data; and 3) report insurance activities in the body of the form rather than in an insurance appendix.

 

Continuing efforts to improve the merger review process, the DOJ in October 2001 announced its Merger Review Process Initiative to focus parties and investigative staffs on potential ways to streamline and speed the process, and the FTC unveiled in March 2002, its plans to conduct public workshops on changes and improvements to its merger investigation process and its use of specific remedy provisions.  As a result of these workshops, on December 11, 2002, the FTC issued a “Statement on Guidelines for Merger Investigations,” and its paper on “Best Practices for Data, and Economics and Financial Analyses in Merger Investigations.”  These statements can be found at http://www.ftc.gov/opa/2002/12
/mergerguides.htm and http://www.ftc.gov/be/ftcbebp.pdf.

 

As part of its ongoing efforts to improve the merger review process, on April 2, 2003, the FTC issued a “Statement of the Federal Trade Commission’s Bureau of Competition on Negotiating Merger Remedies.”  The Statement addressed issues raised in workshops held over the preceding year that focused on merger remedy issues.  The Statement was intended to streamline the settlement negotiation process by explaining the bases for fashioning remedies in recent FTC merger cases and thereby making transparent how future decisions on merger remedies likely will be made. 

 

The statement can be found at http://www.ftc.gov/bc/bestprac
tices/bestpractices030401.htm.

In October 2004, DOJ released an “Antitrust Division Policy Guide to Merger Remedies” that sets forth the Division’s policies on merger remedies and describes the legal and economic underpinnings of those policies.  The guide provides the business community, antitrust bar, and economists with an understanding of the Division’s analytical framework for crafting and implementing relief in merger cases.  A copy of the guide is available on the DOJ website: http://www.usdoj.gov/atr/publi
c/guidelines/205108.htm
In the fall of 2004, the FTC established an internal task force to review the merger process in detail with the goal of determining what has and has not worked well and recommending specific measures for improvement.

Projects included developing a policy for electronic production, as well as providing specifications for and modification to the standard Second Request instructions to permit electronic production and updating the model Second Request with annotations to provide useful information to parties to a transaction and to practitioners.

Continuing the agencies’ ongoing efforts to increase the transparency of their decision making processes, DOJ and FTC, in March 2006, jointly released a Commentary on the Horizontal Merger Guidelines.  This commentary explains how DOJ and FTC have applied various principles -- set out in the agencies’ Horizontal Merger Guidelines (issued in 1992 and revised in 1997) -- in the context of actual merger investigations.  A major theme that the commentary highlights is the “integrated approach to merger review” that the agencies apply in each case – that is, the agencies do not apply the guidelines as a linear, step-by-step progression that invariably follows the exact order in which the various analytical elements appear in the guidelines.

 

In June 2006, the DOJ and FTC implemented an electronic filing system that allows merging parties to submit via the Internet pre-merger notification filings required by the Hart-Scott-Rodino Pre-merger Notification Act.  Electronic filing eliminates the time and expense entailed in duplicating and delivering documents.



	Other Issues Addressed by Competition Policy


	
	

	Co-operation Arrangements with other Member Economies


	The United States is a strong advocate of effective cooperation in the enforcement of competition policy.  The United States has bilateral cooperation agreements with Germany, Australia, Canada and the European Communities.  The United States recently enacted legislation which would allow for even greater cooperation, including the exchange of confidential information on a reciprocal basis, pursuant to mutual antitrust assistance agreements to be negotiated with partners demonstrating an equivalent commitment to effective enforcement of competition laws and protection of confidential business information.


	In June 1998, representatives of the United States and the European Union (EU) signed an antitrust cooperation agreement that outlined procedures under which one government could request another to use its own antitrust laws to address anticompetitive conduct that affects the requesting government.  This "positive comity" agreement supplements an earlier cooperation agreement between the parties that was signed in 1991.  Under this agreement, the requesting government or party relies on its counterpart to take action under its own laws, consulting frequently in the process. 

 

In March 1999, the United States and Israel signed an antitrust cooperation agreement.  The agreement, similar to existing U.S. agreements with Canada and the EU, contains provisions for enforcement cooperation and coordination, notification of enforcement actions that may affect the other party, conflict avoidance with respect to enforcement actions, and effective confidentiality protections.  This agreement does not change existing law of either economy and is not a comprehensive mutual assistance agreement of the sort authorized by the International Antitrust Enforcement Assistance Act of 1994 (IAEAA) such as the United States has with Australia.

 

Agreements similar in substance to the agreement with Israel were signed with Japan (October 1999); Brazil (October 1999); and Mexico (July 2000).  These agreements do not change the laws of either signatory economy, and are not agreements authorized by the IAEAA.

In April 1999, the United States and Australia signed an antitrust assistance agreement which agreement entered into force in November 1999.  The agreement is the first under the IAEAA.  The agreement permits the U.S. agencies to use their investigative powers in response to a request from the Australian competition authority, and to exchange most forms of confidential information, all in accordance with the terms of the mutual assistance agreement.  The agreement also permits the U.S. Attorney General to apply to a U.S. court for an order requiring the production of evidence by a person in the United States to assist the Australian authority.  The assistance may be given without regard to whether the conduct under investigation by Australia violates U.S. antitrust laws, but the Australian law must prohibit conduct similar to conduct prohibited under U.S. antitrust law.  

In October 2004, the United States signed a positive comity agreement with Canada, supplementing an existing bilateral antitrust cooperation agreement.  This agreement is very similar to the agreement signed by the United States and the European Communities in 1998.



	Activities with other APEC 

Economies and in other International Fora


	The United States participates actively in several international fora addressing competition policy issues, including:

 

· the APEC Competition Policy and Deregulation Group,

· the FTAA Negotiating Group on Competition Policy,

· the OECD’s Competition Committee,

· the UNCTAD Interagency Group of Experts on Competition Policy, and

· the WTO Working Group on the Interaction between Trade and Competition Policy,

 

U.S. antitrust agencies comply with the terms of the OECD’s revised 1995 Recommendation on cooperation between member countries on anticompetitive practices affecting international trade, and also follow the notification practice called for by that Recommendation in certain situations involving non-OECD economies.

 
	In October 2001, the DOJ and the FTC, together with top antitrust officials of 13 other jurisdictions, launched the International Competition Network (ICN).  The ICN provides a venue for senior antitrust officials from developed and developing countries to work to reach consensus on proposals for procedural and substantive convergence in matters of antitrust enforcement.  As of October 2006, the ICN had 100 member agencies from 88 jurisdictions.

 

The ICN provides an environment in which antitrust officials from many jurisdictions work together to achieve consensus on concrete proposals to make international antitrust enforcement more efficient and effective, to the benefit of consumers and competition around the world.  It also assists developing countries in building a "competition culture" based on sound economic principles.  The ICN’s initial projects included competition advocacy and merger review.  It has subsequently expanded its focus to encompass issues such as capacity building, anti-cartel enforcement, unilateral conduct and competition issues in the telecommunications sector.

 

An important feature of the ICN is that it undertakes its work in close cooperation with representatives from the private sector, including legal and economic antitrust practitioners, businesspeople, academics, and consumer groups, as well as international organizations.  




Appendix – APEC Leaders’ Transparency Standards on Competition Law and Policy and Regulatory Reform
Introduction

In October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that APEC sub-fora that have not developed specific transparency provisions should do so, and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on competition and deregulation for incorporation into the Leaders’ Statement were developed.

These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos, and provide specific guidance for implementation within the context of competition law and policy and regulatory reform.

Transparency Standards on Competition Law and Policy:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its competition laws, regulations, and progressively, procedures, administrative rulings of general application and judicial decisions of general application are promptly published or otherwise made available in such a manner as to enable interested persons and other Economies to become acquainted with them.

2.  In furtherance of paragraphs 4 and 5 of the General Principles of the Leaders’ Statement, each Economy will ensure that before it imposes a sanction or remedy against any person for violating its national competition law, it affords the person the right to be heard and to present evidence, except that it may provide for the person to be heard and present evidence within a reasonable time after it imposes an interim sanction or remedy; and that an independent court or tribunal imposes or, at the persons request, reviews any such sanction or remedy.  Proceedings subject to this paragraph are to be in accordance with domestic law.

Transparency Standards on Regulatory Reform:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its laws, regulations, procedural rules and administrative rulings of general application relating to regulatory reform are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.

2.  In furtherance of paragraphs 2 and 3 of the Leaders’ Statement, Economies recognize the importance of ensuring transparency in the regulatory reform process and of soliciting and responding to inquiries from interested persons and other Economies.  Accordingly, each Economy will, where possible (a) publish in advance regulatory reform measures that it proposes to adopt, and (b) provide where applicable interested persons a reasonable opportunity to comment on such proposed measures.  In addition, upon request from an interested person or another Economy, each Economy will endeavor to promptly provide information and respond to questions pertaining to any actual or proposed regulatory reform measure.

Confidential Information

Economies agree that nothing in these standards requires any Economy to disclose confidential information. (Note: The Leaders’ Statement includes a provision for the protection of confidential information.  This statement is included here to emphasize the importance of the protection of confidential information in the contexts of both competition law and policy and regulatory reform.) 

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Competition Law and Policy, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Competition Law and Policy, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.








