
	CHAPTER 7: INTELLECTUAL PROPERTY RIGHTS

	Objective

APEC economies will:

a.
in conformance with the principles of the TRIPS Agreement:

· ensure adequate and effective protection, including legislation, administration and enforcement of intellectual property rights, 
· foster harmonization of intellectual property rights systems in the APEC region, promote transparency strengthen public awareness activities, 

· strengthen public awareness activities, and 

· promote dialogue on emerging intellectual property policy issues, with a view to further improve intellectual property rights protection and use of the intellectual property rights systems for the social and economic benefit of members.

b. address the challenges for intellectual property rights arising from the rapid growth and developments of the New Economy by:

· establishing legal frameworks to promote creative endeavor and encourage on-line activity;

· ensuring a balance between the different rights and interests of copyright owners, users and distributors;

· establishing an appropriate balance among all stakeholders, including content providers and ISPs in terms of the liabilities for infringing intellectual property on-line; and

· providing incentives for innovation without sacrificing the community’s interest in reasonable access to information.



	Guidelines

Each APEC economy will: 

a.
ensure that intellectual property rights are granted through expeditious, simple, and cost-effective procedures;

b.
ensure that adequate and effective civil and administrative procedures and remedies are available against infringement of intellectual property rights; 

c.      implement and maintain standards  consistent with the APEC Leaders’ Transparency Standards; and

d.
provide and expand bilateral technical cooperation in relation to areas such as patent search and examination, computerization and human resources development in order to ensure adequate intellectual property right protection in compliance with the TRIPS Agreement.



	Collective Actions

APEC economies will take the following collective actions:

a.
Deepening the Dialogue on Intellectual Property Policy;

b.
Support for Easy and Prompt Acquisition of Rights:

(i)
Participation in International IP-related Systems

(ii)
Establishing Internationally Harmonized IPR Systems

(iii)
Cooperation on Searches and Examinations;

c.
Electronic Processing of IPR-related Procedures:

(i)
Electronic Filing Systems
(ii)
Dissemination of Information by Electronic Means;

d.
Appropriate Protection of IPR in New Fields:

(i)
Protection for Biotechnology and Computer-related Inventions

(ii)
Protection for Geographical Indications

(iii)
Electronic commerce;

e.
Cooperation for Improvements to the Operation of IP System;
f.
Establishing Effective Systems for IPR Enforcement:

(i)
Establishment of Enforcement Guidelines

(ii)
Exchange of Information Concerning IPR Infringement

(iii)
Cooperation with other fora/authorities

g.
Promoting IP Asset Management in APEC Economies;

h.
Raising Public Awareness;

i.
Facilitation of Technology Transfer through Ensuring IP Protection. 
The current CAP relating to intellectual property rights can be found in the Intellectual Property Rights Collective Action Plan.



	US’s Approach to Intellectual Property Rights in 2006




	Chapter 7: United States’ General Approach to Intellectual Property Rights in 2006

	Section
	 Improvements Implemented Since Last IAP
	Current Situation Regarding Laws and Administrative Procedures
	Further Action  Planned

	TRIPS implementation 


	No substantive changes since last IAP.
	
	

	Ensuring the Expeditious Granting of IP Rights


	No substantive changes since last IAP.
	
	

	Effective Enforcement of IP Rights


	In the United States, the federal trademark law called the Lanham Act authorizes suit to be brought for infringement of either registered or common law trademark rights, 15 USC Section 1114 and Section 1125(a), under respectively. Available remedies include injunctive relief to prohibit infringement, the impoundment and destruction of goods bearing infringing trademarks, the infringer's profits, the trademark owner's actual damages and court costs. Treble damages and attorney's fees may be awarded in exceptional cases. Most states in the United States also have their own trademark statutes. Hence, a trademark owner generally has the option of pursuing a trademark infringement action based on both state and federal law and in either state or federal court. 

 

Patent owners (utility patent, plant patent or design patent) can sue in federal court to stop unauthorized parties from practicing a patented invention.  A suit cannot be filed until the patent has been granted by the Patent and Trademark Office and patent rights are not retroactive. Available remedies include injunctive relief, actual damages lost by the patentee, treble damages for willfulness, and attorney fees and costs in exceptional cases.

 

Copyright protection exists the moment a work is created and fixed in a tangible form.  The work must be capable of being made perceptible, either directly or through use of a device.  Domestic authors must register their claims to copyright in order to bring a lawsuit for infringement in federal court, but foreign authors need not register in order to bring such a suit. A copyright holder may sue in federal court for damages and an injunction stopping the infringement.  A copyright owner possesses the exclusive right to reproduce and distribute the work in copies, to publicly perform and display the work, and to produce derivative works based on the work. Anyone who infringes these exclusive rights without authorization faces severe civil (and possibly criminal) penalties: he can be judicially restrained from further use of the work, unauthorized copies could be impounded or destroyed, and the infringer could be liable for actual damages, profits earned from the unauthorized use of the copyright owner's work, and, if the copyright is registered, for statutory damages and attorneys’ fees. 

 

Under the Plant Variety Protection Act, the owner of a protected variety may bring civil action against persons infringing on his or her rights. The owner may ask a court to issue an injunction to prevent others from further violations. The owner of the protected variety must bring suit in such cases, since the U.S. Department of Agriculture will not take that action. 

 

As for criminal cases, the National Intellectual Property Rights Coordination Center (IPR Center) is a multi-agency center responsible for coordinating a unified U.S. Government response regarding IP enforcement issues. Core staffing is provided by Investigative personnel from the Bureau of Immigration and Customs Enforcement (ICE) and the Federal Bureau of Investigation. Particular emphasis is given to investigating major criminal organizations and those using the Internet to facilitate IP crime.

 

Violations of federal criminal IP statutes are prosecuted by the Office of the U.S. Attorney for the district in which the offense was committed. The Computer Crime & Intellectual Property Section (“CCIPS”) of the United States Department of Justice coordinates the national enforcement effort through a series of specially trained prosecutors and prosecution units throughout the country.  CCIPS also works with foreign law enforcement officials to coordinate international enforcement efforts in cases involving cross-border intellectual property crimes that have a U.S. nexus.  

 

Furthermore, the Economic Espionage Act of 1996 provides law enforcement, including the FBI, with a tool to deal more effectively with trade secret theft. The law penalizes commercial theft of trade secrets in cases not involving foreign powers under the newly created statute Title 18, U.S.C. Section 1832.  

 

As for border measures, Customs and Border Protection(CBP) maintains an effective IPR border enforcement program, which provides application-based and ex officio protection.  CBP exercises its authority mainly via in rem actions resulting in the seizure, forfeiture and destruction of IPR-violative merchandise.   In addition, CBP, if directed to do so by an exclusion order issued by the U.S. International Trade Commission (ITC) under the provisions of section 337 of the Tariff Act of 1930, as amended, prevents the importation of goods which violate a valid patent, copyright or trademark.   An exclusion order directs the Secretary of the Treasury to deny entry to imports in violation of the order. CBP acts for Treasury in enforcing these orders. 

 

The ITC can also issue exclusion orders against goods imported by the use of many other unfair trade practices, such as violation of mask work registrations (and the violation of trade secrets, which are not otherwise protected by Federal law). The ITC can direct CBP to seize imports from repetitive violators of an exclusion order.

  

The Department of the Treasury’s Alcohol and Tobacco Tax and Trade Bureau (TTB) has jurisdiction over the labeling of alcoholic beverages under the Federal Alcohol Administration Act.  Alcohol beverage labels are approved by TTB to make sure they do not contain statements or representations that are likely to mislead consumers about the product.    

 

The Department of the Interior, through the Indian Arts and Crafts Board Act (IACBA), has the power to create trademarks of genuineness and quality for Indian products, establish standards and regulations for the use of government-owned trademarks, and register any such trademark with the USPTO.  The Indian Arts and Crafts Board may receive criminal complaints of misrepresentation of Indian produced goods and products.  The Board can refer these complaints to the Federal Bureau of Investigation for appropriate investigation and to the Attorney General of the United States for criminal proceedings.  The IACBA also provides for civil remedies for misrepresentation of Indian produced goods. Title 25, USC section 305 et seq.
 
The USPTO Enforcement Academy educates judges, prosecutors, customs officials, police and other IPR enforcement officials from around the world in all aspects of intellectual property enforcement, including: damages; border measures; provisional and permanent injunctive relief; evidentiary matters; criminal and administrative remedies; TRIPs and WTO requirements; and enforcement against digital and Internet-based infringement. 

 In conjunction with private sector organizations, intergovernmental organizations and foreign governments, the USPTO has also sponsored symposia on Internet copyright, and the role of specialized IPR judiciary.

 

The USPTO has hosted numerous digital videoconferences with rights holders, government officials, and industry in various parts of the world on topics such as Internet enforcement, anti-counterfeiting, counterfeit pharmaceuticals, and criminal enforcement of IPR.

 

The USPTO also sponsors national and regional seminars focusing on IPR enforcement or substantive IPR legal issues for transitioning, developing and least developed countries in Africa Asia, Latin and Central America and Eastern Europe. 
 

In conjunction with the World Customs Organization (WCO), CBP provides technical assistance relating to IPR border enforcement measures to foreign governments.  CBP also provides this type of training in coordination with the USPTO and the State Department.

 

The Copyright Office promotes improved copyright protection and enforcement for U.S. creative works abroad. The International Copyright Institute (ICI) provides training for high-level officials from developing and newly industrialized countries and encourages development of effective intellectual property laws and enforcement overseas.  This program is often cosponsored by WIPO


	The USPTO enforcement efforts were strengthened by increasing the number of full-time office attorney positions dedicated to improving global intellectual property protection to thirteen.  The Office of Enforcement participated in free trade agreement negotiations with:  Thailand, Korea, and Malaysia.  Assistance was provided in the implementation of the Central America Free Trade Agreement and Free Trade Agreements with Australia and Morocco.   Within the context of World Trade Organization accession negotiations, the Office of Enforcement provided policy guidance to USTR.  Guidance and recommendations were provided to the United States Trade Representative under the Special 301 review.

The Office of Enforcement partnered with numerous international and non-governmental organizations in designing and delivering technical assistance:  Association of South East Asian Nations (ASEAN), United Nations Economic Commission for Europe (UNECE), International Intellectual Property Institute (IIPI), World Intellectual Property Organization (WIPO), Asia-Pacific Economic Cooperation (APEC), Secretariat for Central American Integration (SIECA), and the Middle East Partnership Initiative (MEPI).

The USPTO increased technical assistance offered in China, with a focus on providing the provinces with capacity building programs relating to civil, criminal and border enforcement.  Programs in China included:  World Customs Organization Regional Forum, Shanghai; Criminal Copyright Enforcement Seminar in Guangzhou; Seminar on new Chinese Judicial Interpretation for Criminal IP Infringements; Criminal Copyright Seminar, "How To File a Criminal Case", Beijing; and the Pearl River Delta Seminar on Intellectual Property Enforcement in Southern China. 

Additionally, in September 2006, Deputy Undersecretary for Commerce, Steve Pinkos, visited Beijing and met with his counterparts from various IP agencies, including the State Intellectual Property Office (SIPO), Chinese Trademark Office (CTO), the National Copyright Administration (NCAC), and the Supreme People’s Court (SPC), and rolled out a Work Plan for Technical Assistance and Cooperative Exchanges.  The work plan is divided into several broad topics including general rule of law; patents and data exclusivity; trademarks and geographical indications; copyrights; and enforcement. Each broad topic is further divided into discrete items that represent areas of specific concern for U.S. rights holders. The USPTO is currently in the process of implementing this work plan.    
 

In addition, USPTO hosted visiting delegations from China, both from Beijing and from the provinces. The visitors included Chinese judges who wanted to learn about our legal system as well as the administrative procedures followed by the USPTO.   The visitors also included officials from SIPO interested in learning about our patent examination processes for several emerging technologies.  

 

Several enforcement programs were conducted in the Washington area for the Chinese including the USPTO Global IP Academy for the Enforcement of IPR.  The Enforcement Academy is designed to train foreign judges, prosecutors, police, enforcement officials and program administrators on international intellectual property obligations under WTO/TRIPs, as well as how to establish and maintain a system of intellectual-property protection and enforcement.  Chinese officials also attended the USPTO’s Visiting Scholars Program.  Plans are currently underway to have a permanent space for this training. 

A delegation from the Department of Commerce will arrive in China this November to take part in the 2006 Ambassador's Roundtable on Intellectual Property Rights in China.  The U.S.-China Joint Commission on Commerce and Trade (JCCT) IPR working group is planning to meet this December in the U.S.

 

In the fall of 2006, US Department of Commerce, in consultation with USPTO, recently posted IPR attaches in Beijing, Guangzhou, Cairo, Bangkok, New Delhi and Sao Paulo.  An additional IP attaché will also be posted in Moscow.  This team of IP experts will provide substantive in-country assistance to U.S. businesses facing intellectual property problems and will work with local officials on efforts to curb piracy and counterfeiting.  


	The USPTO plans to continue presenting educational enforcement programs to many different audiences worldwide.  Also, the USPTO continues to participate in IP Enforcement training programs sponsored by other U.S. agencies, international organizations, and private groups.

This includes:

1)
Automobile Industry IP Roundtable in Shanghai, China

2)
Pharmaceutical Industry IP Roundtable in Shanghai, China 

3)
Enforcement of Intellectual Property Rights in the Digital Environment Workshop in Estonia

4)
IPR Enforcement Judicial Workshop for Judges in Tunisia

5)
CAFTA program for Judge and Prosecutors in Dominican Republic

6)
IPR Enforcement Program for Judges in Kuwait

7)
Customs Training on IPR Enforcement in the Tri-Border Region in Paraguay

8)
IPR Enforcement Workshop with OPDAT in Tunisia

9)
IP Judicial Conduct Training in Taiwan

10)
Digital Piracy Seminar for Judges in Morocco

11)
IPR Enforcement Program in Customs in Xinjiang

12)
IPR Enforcement Workshop in Jordan

13)
IPR Enforcement Program for Judges and Prosecutors in Brazil

14)
ASEAN-USPTO Workshop for the Judiciary on IPR Enforcement, Bangkok, Thailand

15)
Trade Fair Enforcement in Guangzhou

16)
Internet IP Enforcement in Hong Kong

17)
IPR Enforcement for Customs in Russia

18)
Criminal Copyright Program in Guangzhou, China

19)
IPR Enforcement Program for Judges and Prosecutors in Colombia

20)
ASEAN-USPTO Workshop on Public Awareness and Education Efforts in IPR Enforcement Regimes in Thailand

21)
USPTO CARICOM Regional Training Seminar on IPR Enforcement in Jamaica

22)
APEC-USPTO-ITA IP Enforcement Workshop for SMEs in Thailand

23)
IP Enforcement for Customs and Borders and Establishing a Copyright Collecting Society in Bangladesh

24)
ASEAN-USPTO Workshop for Public Prosecutors on IPR Enforcement in Thailand

25)
Customs and Judicial IP Training in Mongolia

26) 
Customs training for IPR Enforcement program in Russia

27)
How to Prosecute High Tech Crimes in Beijing

28)
IPR Enforcement Workshop for Judges in Bulgaria and Bosnia

29)
IPR Enforcement Workshop for Customs in Macedonia

30)
CAFTA Workshop on IPR Enforcement for Judges and Prosecutors in Guatemala and Costa Rica

31)
IPR Enforcement Program for Customs in Ukraine, Kazakhstan and Tajikistan

32)
IPR Enforcement Workshop for the Pacific Island Forum

Similarly, the U.S. Department of Justice Computer Crime & Intellectual Property Section plans to continue providing training and guidance on criminal enforcement of IP rights to judges, prosecutors, and other law enforcement officials worldwide.

 

The Department of Justice also plans to increase its enforcement of intellectual property rights in general, including by expanding the number of prosecutors in the United States who have specialized training in Computer Crime and Intellectual Property cases over the next several years, as part of the Attorney General’s Intellectual Property Task Force’s recommendations issued in October 2004.




	USPTO has organized and conducted in numerous educational outreach programs through the Intellectual Property Awareness Campaigns (“IPAC”) held in: San Diego, CA; McLean, VA; Nashville, TN; Columbus, OH; Minneapolis, MN; and Providence, RI.  These programs inform and train SMEs on how to secure and protect their rights in today's global marketplace, and where to turn to for federal resources and assistance to aid their foreign business ventures with an emphasis on the China market. 

Commerce provides information on the steps businesses should take to protect IPR in many of its outreach events and is also training its staff to counsel businesses more comprehensively.  Commerce has also developed a number of IPR resources, including a website (www.stopfakes.gov) to provide information and guidance to right holders on how to register and protect their IP assets in markets around the world.

The USPTO has established a hotline (1-866-999-HALT) to give SMEs a point of contact for information on IPR enforcement and to report problems in other countries. Over 200 calls have been fielded to-date by IP attorneys with regional expertise who share strategies on how to evaluate and resolve problems. 

State has been training embassy personnel to be effective first responders to IPR issues, and has developed an internal web page, which provides up-to-date points of contact and guidance on how to effectively serve the concerns of right holders. 

1. Reaching out to trading partners to build an international coalition to block bogus goods. 

USTR and State have been engaging multilateral forums through the introduction of new initiatives to improve the global intellectual property environment that will aid in disrupting the operations of pirates and counterfeiters. Key initiatives are currently underway in the G-8, Organization for Economic Cooperation and Development (OECD) and the Asia-Pacific Economic Cooperation (APEC) forum.  Justice has signed several revised and modernized bilateral Mutual Legal Assistance Treaties (MLAT) and extradition treaties to recognize intellectual property crimes with Finland, Sweden, Belgium, Spain and the United Kingdom, with several more pending with countries such as Greece, Denmark and Italy. The State Department announced programmed spending of an US$3 million for 13 programs in Fiscal Year 2006 (Oct. 2006-Sept. 2007), including $729,910 in ASEAN, $100K for Indonesia, $100K for China, and $147K for Russia, for a total of almost $1.1 million for APEC economies.  

Moreover, in general terms, the IPR enforcement function at State has been strengthened in the last year, with the upgrading of its IP office from a division to the a full Office of Intellectual Property Enforcement, by Congressional mandate. 


	A newly enhanced Small Business Outreach program to educate U.S. small businesses on how to protect their intellectual property rights was announced. The enhanced Small-Business Outreach Initiative will consist of a series of two-day seminars throughout the year across the United States to educate U.S. small businesses on how to protect and enforce their intellectual property rights domestically and abroad. 

A Global Intellectual Property Academy that will provide training programs for foreign government officials on global IPR issues was announced. The Global IPR Academy will work closely with other federal government agencies to offer training on IPR issues to officials from developing countries including judges, prosecutors, patent, trademark and copyright officials, and foreign policy makers in effort to further raise awareness of IPR theft worldwide.



	APEC Cooperation on IP Issues


	No substantive changes since last IAP.


	
	

	Promote transparency of IPR 

requirements, including by 

implementing the APEC 

Leaders’ Transparency 

Standards on Intellectual 

Property Rights(  


	No substantive changes since last IAP.


	
	


	Improvements in United States’ Approach to Intellectual Property Rights since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position


	
	

	Ensuring the Expeditious Granting of IP Rights


	
	

	Effective Enforcement of IP Rights


	
	

	Public Education and Awareness


	
	

	APEC Cooperation on IP Issues


	
	

	Continuously strive to increase 

transparency of IPR requirements,

 including implementation of 

APEC Leaders’ Transparency 

Standards on Intellectual Property

 Rights(  


	
	


Appendix – APEC Leaders Transparency Standards on Intellectual Property

Introduction

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.  In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that “APEC sub-fora that have not developed specific transparency provisions should do so,” and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the Intellectual Property Experts Group (IPEG) developed the following set of transparency standards on intellectual property for incorporation into the Leaders’ Statement.  These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos, and provide specific guidance for implementation within an intellectual property context.  

Transparency Standards on Intellectual Property:

1.  In accordance with paragraph 1 of the Leaders’ Statement, each Economy will promptly publish in its national language or otherwise make available its laws, regulations, and progressively, all procedures concerning the protection, including enforcement, of intellectual property rights in such a manner as to enable interested parties to become acquainted with them and so that the system for protecting and enforcing intellectual property rights shall be transparent.

2.  Furthermore, each Economy will clarify procedures and practices regarding application, issuance, and registration of intellectual property rights by providing the following information:  (a) Clear and simple instructions, and an explanation of the steps involved regarding the application and registration process, (b) Examination guidelines and assessment criteria used to review an application for approval, if applicable, (c) Contact points for inquires on standards, technical regulations, and other requirements, (d) Provisions that are directed to SMEs.

3.  Each Economy will also provide a system for the registration of industrial property, which shall include: (a) Providing to the applicant a communication in writing, which may be electronic, of the reasons for any refusal to register a trademark or grant a patent; (b) Providing to the applicant an opportunity to respond to communications from the relevant government authorities, to contest an initial refusal, and to have a higher authority review any  refusal to register a trademark or grant a patent; (c) An opportunity for interested parties to petition to oppose or to challenge a trademark or patent application or to seek cancellation after a trademark has been registered or a patent has been granted; and (d) A requirement that decisions in opposition or cancellation proceedings be reasoned and in writing.
4.  Each Economy will provide that final judicial decisions or administrative rulings, those where appeals are no longer possible, of general applicability pertaining to the protection, including enforcement, of intellectual property rights shall be communicated to the parties to the proceedings.   Each Economy will also provide for prompt publication of such decisions or rulings, or where such publication is not practicable, made publicly available, in a national language in such a manner as to enable governments and rights holders to become acquainted with them.
5.  In accordance with paragraph 2 of the Leaders’ Statement, each Economy will, when possible, publish in advance any proposed changes to laws, regulations, and progressively, all procedures concerning the protection, including enforcement, of intellectual property rights, and provide interested persons a reasonable opportunity for public comment.   Each Economy will also make available to all interested parties timely updates of changes to intellectual property law statutory regimes, including via the APEC Secretariat.

6.  In addition to paragraphs 3, 4, and 5 of the Leaders’ Statement, each Economy will conduct periodic reviews of administrative regulations, rules, and procedures to ensure they are simplified, consistent, and transparent.   Outstanding issues raised by the reviews will be resolved in a timely manner.

7.  Each Economy will publish information on its efforts to provide effective enforcement of intellectual property rights in its civil, administrative and criminal system, including any statistical information that the Economy may collect for such purposes.

8.  Each Economy will conduct regular briefings in appropriate fora to provide updates on the status of intellectual property protection and enforcement as well as future policy direction, if appropriate

Confidential information - Nothing in the provisions of this statement shall require an Economy to disclose confidential information which would impede law enforcement or otherwise be contrary to the public interest or would prejudice the legitimate commercial interests of particular enterprises, public or private.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Intellectual Property Rights, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Intellectual Property Rights, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.








