
	 CHAPTER 4: INVESTMENT

	Objective

APEC economies will achieve free and open investment in the Asia-Pacific region by:

a. liberalizing their respective investment regimes and the overall APEC investment environment by, inter-alia, progressively providing for MFN treatment and national treatment and ensuring transparency; 

b. facilitating investment activities through, inter-alia, technical assistance and cooperation, including exchange of information on investment opportunities; and,

c. implementing and maintaining standards  consistent with the APEC Leaders’ Transparency Standards.



	Guidelines
Each APEC economy will:

a.          progressively reduce or eliminate exceptions and restrictions to achieve the above objective, using as an initial framework the WTO Agreement, the APEC Non-Binding Investment Principles, the APEC Leaders’ Transparency Standards, any other international agreements relevant to that economy, and any commonly agreed guidelines developed in APEC including the Menu of  Options for Investment Liberalization and Business Facilitation;
b. 
seek to expand APEC’s network of bilateral and regional investment agreements and contribute to multilateral work on investment;

c.
facilitate investment flows within the Asia-Pacific region through promoting awareness of investment opportunities, undertaking capacity building and technical cooperation activities, and implementing measures such as those in the Menu of Options; and

d. 
examine ways to incorporate new investment forms and activities for the economic development of the Asia-Pacific region including investment forms and activities that support the new economy. 


	Collective Actions
APEC economies will:

1.
Transparency

Short-term

a.
Increase the transparency of APEC investment regimes by:

(i)
Updating the APEC Guidebook on Investment Regimes;

(ii)
Establishing software networks on investment regulation and investment opportunities;

(iii)
Improving the state of statistical reporting and data collection; 
(iv) Increasing understanding among member economies on investment policy-making issues; and

(v) Fully implementing and maintaining the APEC Leaders’ Transparency Standards.

2.
Policy Dialogue

Short-term

b.
Promote dialogue with the APEC business community on ways to improve the APEC investment environment.

c.
Continue a dialogue with appropriate international organizations dealing with global and regional investment issues.

3.
Study and Evaluation

Short-term

d.
Define and implement follow-on training to the WTO implementation seminars;
e.
Undertake an evaluation of the role of investment liberalization in economic development in the Asia-Pacific region.

f.
Study possible common elements between existing subregional arrangements relevant to investment.

Medium-term

g.
Refine APEC’s understanding of free and open investment.

Long-term

h.
Assess the merits of developing an APEC-wide discipline on investment in the light of APEC’s own progress through the medium-term, as well as developments in other international fora.
i.
Study the advantages and disadvantages of creating investment rules – bilateral, regional, or multilateral – with a view to fostering a more favorable investment environment in the Asia- Pacific region.
4.
Facilitation

Short-term and continuing
j.
Undertake practical facilitation initiatives by:

(i)
Progressively working towards reducing impediments to investments including those investments related to e-commerce;

(ii)
Undertaking the business facilitation measures to strengthen APEC economies; and

(iii)
Initiating investment promotion and facilitation activities to enhance investment flow within APEC economies.

5. Economic and Technical Cooperation

Short-term

k.
Identify ongoing technical cooperation needs in the Asia-Pacific region and organize training programs which will assist APEC economies in fulfilling APEC investment objectives.

6. Capacity Building Initiatives

l.
Undertake new activities that contribute to capacity building.

7. Menu of Options

m.
Ongoing improvement of the Menu of Options.
The current CAP relating to investment can be found in the Investment Collective Action Plan.


	United States’ Approach to Investment in 2006

It is the policy of the United States Government to rely, to the greatest extent possible, on the market, rather than regulation, to guide investment decisions. The United States believes that an open investment regime increases the competitiveness of companies, fosters the development and adoption of important new technologies, and boosts productivity and economic growth.




	United States’ Approach to Investment Measures in 2006

	Section
	Improvements Implemented Since Last IAP
	Current Investment Measures Applied
	Further Improvements Planned

	General Policy Framework

	During 2006:

· The free trade agreement (FTA) negotiated by the United States, Costa Rica, the Dominican Republic, El Salvador, Guatemala, Honduras, and Nicaragua (CAFTA-DR FTA) entered into force among the United States, El Salvador, Guatemala, Honduras, and Nicaragua. 

· The FTA between the United States and Morocco entered into force.

· The FTA between the United States and Bahrain entered into force.

· The United States concluded an FTA with Peru (December 2005).

· The United States concluded an FTA with Colombia.

· The bilateral investment treaty (BIT) concluded between the United States and Uruguay in 2005 entered into force.  

· The United States initiated FTA negotiations with Korea and Malaysia.

· The United States continued to negotiate FTAs with Thailand, the United Arab Emirates, and Panama.

· The United States continued to negotiate a BIT with Pakistan.

· The United States continued to pursue the implementation and entry into force of FTAs concluded before 2006 with Oman, Costa Rica, and the Dominican Republic. 


	The United States has one of the most open, transparent, and stable investment regimes in the world.  It is the world’s largest economy, as well as one of the largest hosts and sources of foreign portfolio and direct investment.  Foreign investors generally receive nondiscriminatory treatment in the United States, with nondiscriminatory legal recourse in the event of a dispute, free transferability of capital and profits, and guarantees against expropriation.  Exceptions to the policy of nondiscrimination are few and limited in scope.  These exceptions are described in detail in the most recent edition of the “Guide to the Investment Regimes of the APEC Member Economies.”  In 1995, the Organization for Economic Cooperation and Development (OECD) also published a report examining the investment regime of the United States in detail.
	The United States already offers an investment regime in which treatment of foreign investment is better than that set out in APEC’s Nonbinding Investment Principles.  The United States has largely met the goal of the Bogor Declaration with respect to free investment.  The United States will continue to promote investment liberalization through the inclusion of high standards of investor protection in FTAs and BITs.  In the ongoing GATS negotiations, the United States has advocated the continuing reduction of barriers to investment by foreign services providers, which began in the Uruguay Round.  

The United States will continue to support efforts to promote compliance with the WTO Agreement on Trade-Related Investment Measures (TRIMs Agreement) and APEC activities related to investment, such as the work of the APEC Investment Experts Group.

	Transparency
Implement APEC 

Leaders’ Transparency 

Standards on 

Investment(  


	Each of the FTAs the United States negotiated or implemented in 2006 contains a chapter on transparency.  Similar provisions were included in FTAs concluded in previous years.  The BITs negotiated or implemented in 2006 also contain transparency provisions similar to those included in the transparency chapters of U.S. FTAs.
	The U.S. investment regime is fully transparent.  A vast array of information on U.S. investment laws, policies, and regulations is available to investors from government offices and private sector bodies, such as chambers of commerce. 

The United States makes available to the public its laws, regulations, procedures, and administrative rulings of general application.  It also publishes in advance (with few exceptions) investment-related measures it proposes to adopt.  The United States provides an open and transparent system for the resolution of investment disputes.  Proceedings of federal and state courts are usually a matter of public record, and parties have the right to retain legal counsel.

Transparency is an important component of U.S. FTAs and BITs.  The transparency chapters of U.S. FTAs and the transparency article of the 2004 U.S. model BIT require each party to establish contact points; publish existing laws and regulations and, to the extent possible, proposed laws and regulations; conduct open and impartial administrative proceedings; and establish and maintain procedures for the prompt review and (where warranted) correction of administrative actions.  U.S. BITs and the investment chapters of U.S. FTAs also contain provisions designed to ensure the transparency of arbitral proceedings.
The United States has contributed to each of the editions of the “Guide to the Investment Regimes of the APEC Member Economies.”  In addition to the frequent updates in the Survey of Current Business, a U.S. government publication, government and private sector information on investment in the United States is widely available on the Internet. 


	The United States will seek to include similar transparency provisions in future FTAs and BITs.

The United States will continue to participate in updates of the “Guide to the Investment Regimes of the APEC Member Economies.”

	Non-discrimination

	To promote progress in the GATS negotiations, the United States in May 2005 made substantial improvements to its offer to liberalize a number of services sectors, including insurance; banking and other financial services; telecommunications and information services; express delivery; environmental services; and energy services.  The May 2005 offer addressed requests from U.S. trading partners by incorporating new liberalization, filling gaps in the current United States schedule, expanding current GATS commitments, and offering to undertake new regulatory disciplines if other WTO members do the same.  During 2006, the United States continued to press at the WTO for the reduction and elimination of discriminatory treatment of services supplied on a cross-border basis and through a commercial presence. 

The United States included strong national treatment and most-favored-nation treatment obligations for investment in the FTAs and BITs negotiated or implemented in 2006.  Similar provisions were included in earlier FTAs and BITs.


	The United States provides nondiscriminatory treatment to foreign investors and allows foreign equity participation in virtually all sectors and types of firms.  Exceptions are clearly defined, narrow in scope, and limited in number; they are described in the most recent edition of the “Guide to the Investment Regimes of the APEC Member Economies.”  

To advance investment liberalization in the WTO, the United States has strongly supported the reduction of barriers to services requiring the commercial presence of a foreign supplier in the territory of another WTO member.  In previous rounds of GATS negotiations, the United States made commitments in services beyond those of most economies.  Sectors where the United States has bound commitments under the GATS include financial services; telecommunications; computer and related services; audiovisual services; express delivery; construction and related services; energy; distribution; business and professional services; education; environmental services; health-related services; tourism and travel services; recreational, cultural and sporting services; and transportation.

The United States offers non-discriminatory treatment to its FTA and BIT partners.  The national treatment provision of FTA investment chapters and BITs obligates a party to accord to investors and their investments treatment that is no less favorable than the treatment it accords in like circumstances to its own investors and their investments with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments.  The most-favored-nation treatment provision provides that each party must accord treatment that is no less favorable than the treatment it provides in like circumstances to investors and investments of third parties with respect to the establishment, acquisition, expansion, management, conduct, operation, and sale or other disposition of investments.
	The United States will continue to support efforts to advance non-discriminatory treatment through the GATS process.

The United States will seek to include similar non-discriminatory treatment provisions in its future FTAs and BITs.  



	Expropriation and Compensation


	All of the FTAs and BITs negotiated or implemented in 2006 include expropriation and compensation provisions.  Similar provisions were included in earlier FTAs and BITs.
	The United States maintains legal protections in relation to expropriation and compensation that are stronger than those found in the Menu of Options.  Governmental takings of property are permitted only in accordance with due process, for a public purpose, and with payment of just compensation.  The “Takings Clause” of the Fifth Amendment to the United States Constitution limits the federal government’s power of eminent domain by providing that private property shall not “…be taken for public use, without just compensation.”  Although the Fifth Amendment is not by its own terms applicable to state governments, the United States Supreme Court has held that the Takings Clause is applicable to the states through the due process requirements of the Fourteenth Amendment to the Constitution.

The United States has included expropriation and compensation provisions in all of its recent FTAs and BITs.  Under these agreements, the Parties obligate themselves not to expropriate or nationalize a covered investment either directly or indirectly except for a public purpose; in a non-discriminatory manner; on payment of prompt, adequate, and effective compensation; and in accordance with due process of law.

	The United States will seek to include similar expropriation and compensation provisions in its future FTAs and BITs.

	Protection from Strife
 and Similar Events


	The United States included provisions providing for protection of investors in situations of civil strife or armed conflict in all of the FTAs and BITs negotiated or implemented in 2006.  Similar provisions were included in earlier FTAs and BITs.


	The United States provides investors a standard of protection that is stronger than that listed in the Menu of Options.  Investors in the United States generally enjoy nondiscriminatory treatment with respect to losses suffered due to armed conflict or civil strife, and U.S. FTAs and BITs include a commitment to provide nondiscriminatory treatment in such situations.  In addition, U.S. FTAs and BITs provide that, in situations of armed conflict or strife in which property is requisitioned or unnecessarily destroyed, investors will receive compensation that is “prompt, adequate, and effective.”

	The United States will seek to include in future FTAs and BITs similar provisions relating to the protection of investors in situations of strife.

	Transfers of capital related to investments

	All of the FTAs and BITs negotiated or implemented in 2006 oblige each party to permit investors to make transfers related to their investments “without delay into and out of its territory.”  Similar provisions were included in earlier BITs and FTAs.
	The United States maintains very few restrictions on incoming or outgoing transfers of capital related to investments.  The few exceptions to this rule relate to national security or violations of criminal law.

U.S. FTAs and BITs provide that all investment-related transfers may be made freely and without delay.  Transfers subject to this obligation include, but are not limited to profits, dividends, interest, capital gains, royalty payments, management fees, and proceeds from the sale of all or any part of an investment.  Under U.S. FTAs and BITs, parties are allowed to prevent transfers through the good faith application of their laws relating to bankruptcy, securities dealings, and criminal offenses, or to ensure compliance with judicial orders.
	The United States will seek to include in future FTAs and BITs similar provisions that provide for free transfers of capital related to investments.

	Performance Requirements

	The FTAs and BITs negotiated or implemented in 2006 contain provisions preventing the imposition of performance requirements, including certain requirements imposed as a condition for the receipt of advantages.  Similar provisions were included in earlier FTAs.


	In recent decades the United States has only rarely imposed performance requirements on foreign or domestic investments.  The United States did not notify the WTO of any measures under the TRIMs Agreement.  

In the NAFTA Agreement, the United States listed a limited federal-level performance requirements exception relating to the construction of treatment plants for municipal sewage or industrial waste.  The NAFTA, subsequent U.S. FTAs, and the BITs negotiated since 2004 prohibit the imposition on investments of requirements to: 

· achieve a certain percentage of domestic content; 

· purchase or accord a preference to locally produced goods; 

· relate the volume or value of an investment’s imports to the volume or value of its exports or foreign exchange earnings;

· link an investment’s sales in the territory of the host party to its exports or foreign exchange earnings; 

· export a certain percentage of goods or services;

· transfer proprietary knowledge; or

· supply a particular regional market exclusively from the territory of the host party.

Additionally, parties to these agreements may not request compliance by an investment with any of the first four requirements listed above as a condition for receiving an advantage, such as a tax holiday.

The performance requirements obligation of U.S. FTAs and BITs does not, however, prevent parties from requiring adherence to environmental laws or from giving advantages to investors who train and employ workers, locate in a particular area, supply a particular service, construct or expand particular facilities, or carry-out research and development in their territory.  


	The United States will seek to include similar provisions prohibiting performance requirements in future FTAs and BITs.

	Entry and Stay of Personnel

	In January 2006 the Secretary of State and the Secretary of the Department of Homeland Security (DHS) announced an initiative, the Rice-Chertoff Joint Vision Initiative, designed to facilitate the visa process for the foreign employees, partners, and customers of U.S. businesses.  New procedures established under the initiative include enrolling companies for expedited visa processing.  There are plans to introduce additional measures to help businesses and other travelers enter the United States, including a new pilot program to complete visa applications and make visa appointments online. 

To help implement the goals of the Rice-Chertoff Initiative, the Department of State established a Business Visa Center to facilitate visa application procedures for businesses in the United States and their foreign partners and customers. The Center is already helping hundreds of U.S. companies every month and, based on feedback from users, will seek to better meet the needs of the business community. 

To decrease the wait time for visa appointments for travelers, and building on best practices at several posts, all American embassies and consulates have  also now established procedures to expedite the processing of business visas and are working closely with local American Chambers of Commerce in over 100 countries to expedite the visa process for bona fide business travelers. 

The U.S. Department of Homeland Security continues to expand the electronic entry-exit system, known as US-VISIT (United States Visitor and Immigrant Status Indicator Technology).  US-VISIT collects and shares information, including biometric identifiers, on visitors to the United States.


	In response to the terrorist attacks of September 11, 2001, the United States enacted the Enhanced Border Security and Visa Entry Reform Act of 2002.

Pursuant to the Homeland Security Act of 2002, the Secretary of DHS, in consultation with the Secretary of the Department of State, established in 2004 an automated U.S. entry/exit system, the United States Visitor and Immigrant Status Indicator Technology (US-VISIT) program.  The US-VISIT program will expedite the entry of legitimate travelers, while making entry more difficult for persons intending to cause harm to enter the United States. Specifically, the system is able to: 

(1) Collect, maintain, and share information, including biometric identifiers, about foreign nationals to determine whether an individual seeking entry:

· Should be prohibited from entering the United States; 

· Can receive, extend, change, or adjust immigration status;

· Has overstayed his or her visa; and/or

· Needs special protection/attention (i.e., refugees); and

(2) Enhance traffic flow for individuals entering or exiting the United States for legitimate purpose by: 

· Facilitating travel and commerce;

· Respecting the environment;

· Strengthening international cooperation; and
· Respecting privacy laws and policies.
To facilitate the mobility of business persons, the United States has at least one visa processing post in every APEC member economy. 

The United States posts detailed information on visa policies and procedures on the following website:

www.travel.state.gov

For current information on visa-related matters, interested parties can also subscribe to publications from the U.S. Department of State and the Department of Homeland Security.

· The Citizenship and Immigration Services division of DHS offers e-mail notification of new internet content.  Subscribers may choose from a number of different categories, including Immigration Policy and Procedure Memoranda, Updated Immigration Forms and Forms Information, and What’s New in Laws & Regulations. 

· The State Department Bureau of Consular Affairs offers a monthly newsletter on visa issues. 

Subscriptions for these services may be submitted online at www.unitedstatesvisas.gov.

The United States provides visas in several categories for bona fide applicants who wish to enter the United States temporarily for business purposes. 

The "visitor" visa is a nonimmigrant visa for persons desiring to enter the United States temporarily for business (B-1).  A prospective visitor to the United States may be eligible for B-1 visas if the purpose of his or her visit is to consult with business associates; travel for a scientific, educational, professional or business convention; attend a conference on specific dates; settle an estate; or negotiate a contract.  The B-1 visa allows a foreign citizen to travel to a United States port of entry and request permission from the U.S. inspector at that entry point border to enter the United States. 
Some nonimmigrant visa categories allow a person to work in the United States for a limited period of time.  (See Chapter on Mobility of Business People for additional information.) 

As part of GATS,  SEQ CHAPTER \h \r 1the United States has made commitments in four categories of entry: services salespersons, intra-corporate transferees, personnel engaged in establishment, and fashion models and specialty occupations:

· Service Salespersons may enter and stay in the United States for 90 days for the purpose of negotiating for the sale of services. 

· Intra-Corporate Transferees, defined as managers, executives, and specialists who are employees of firms that provide services within the United States through a branch, subsidiary, or affiliate established in the United States, may enter and stay in the United States for an initial period of three years, extendable for another two years.  

· Personnel Engaged in Establishment of business operations may enter and stay in the United States, provided operations begin within one year of the person’s entry into the United States. 

· Fashion Models and Specialty Occupations may enter and stay on a temporary basis.  Specialty occupations include those requiring theoretical and practical application of a body of highly specialized knowledge and attainment of a bachelor’s or higher degree (or its equivalent) in the specialty occupation.  U.S. commitments specify an annual maximum of 65,000 persons admitted in this category and a maximum stay of up to three years.

The United States also maintains a GATS MFN exemption pertaining to Treaty Traders and Investors to allow the United States to maintain commitments included in certain trade and investment agreements concluded outside the WTO, such as FTAs, BITs, and treaties of Friendship, Commerce and Navigation.


	The Rice-Chertoff Initiative includes plans to develop a “paperless” visa system, commencing with a pilot program for electronic nonimmigrant visa applications at some posts. 



	Settlement of Disputes

	The FTAs and BITs negotiated or implemented in 2006 contain investor-state and state-state dispute-settlement mechanisms. Similar provisions were included in earlier FTAs and BITs.


	The United States provides effective means of settling disputes and addressing grievances under existing laws, regulations, and administrative procedures.  Investment dispute-settlement mechanisms that are available to domestic investors are available to foreign investors.  Disputes are usually resolved in domestic courts, although arbitration may be available depending on local law and practice and the wishes of the parties to the dispute.  U.S. laws are enforced transparently throughout the country.  The United States is also a party to several major multilateral agreements relating to the settlement of investment disputes, including the International Convention on the Settlement of Investment Disputes between States and Nationals of Other States (ICSID Convention), the Inter-American Convention on International Commercial Arbitration (Panama Convention), and the United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention).

U.S. FTAs and BITs contain provisions that govern disputes between investors and a state party to the agreement.  These investor-state dispute settlement provisions offer investors an opportunity to pursue binding arbitration before an impartial tribunal of claims that a party has breached its obligations under an agreement.  An investor may, at its own initiative, seek to resolve the dispute under ICSID rules; ICSID Additional Facility Rules; the rules of the United Nations Commission for International Trade Law (UNCITRAL); or under any other arbitration rules or institutions agreed to by the respondent government party.  An investor must waive its right to pursue remedies in a host country’s domestic courts, however, if it chooses to take advantage of one of the international arbitral mechanisms listed above.  An important feature of U.S. FTA and BIT arbitral provisions is the enforceability in domestic courts of final awards issued by arbitration tribunals. 

The investor-state dispute settlement provisions in recent U.S. agreements incorporate a number of innovations that respond to the investment policy negotiating objectives of the Bipartisan Trade Promotion Authority Act of 2002.  These provisions are intended to increase public access to, and improve the efficiency of, arbitral proceedings.  Greater transparency is achieved through a requirement that all documents submitted to or issued by a tribunal be made publicly available, except for certain business proprietary and other confidential information.  U.S. FTAs and BITs further require that arbitral proceedings be open to the public.  Tribunals are also expressly authorized to accept amicus curiae submissions from non-disputing parties.


	The United States will seek to include similar investor-state and state-state dispute settlement provisions in future FTAs and BITs.

	Intellectual Property

	The FTAs and BITs negotiated or implemented in 2006 contain several important provisions protecting investors’ intellectual property rights (IPR).  Similar provisions were included in earlier FTAs and BITs.  


	The United States provides a level of protection for IPR that exceeds the requirements of the Menu of Options.  Intellectual property is protected by a comprehensive system of federal and state laws in the United States.  The federal government has exclusive jurisdiction regarding patents, copyrights, and integrated circuit layout designs.  The United States is a party to a large number of international intellectual property conventions, and has fully implemented its obligations under the WTO Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS).

U.S. FTAs strengthen the protection and enforcement of IPR by building upon the standards and obligations of TRIPS.  U.S. FTAs include provisions that ensure: 

· Strong protection of trademarks (resolving certain trademark disputes, and clarifying and streamlining procedures involving trademark filing procedures);  

· Protection for copyrighted works in a digital economy (increased protections for authors, composers, and other copyright owners);

· Strong protection of patents and trade secrets (ensuring patent holders benefit from a full patent term, and providing broader definitions of subject matter for patents and greater protection against infringement); and

· Tough penalties for piracy and counterfeiting (guaranteeing government authority to seize pirated goods and providing for criminal and civil penalties, including monetary damages).  

Recent U.S. FTAs also implement key provisions of recent international agreements on copyrights and on performers and performances.

“Intellectual property rights” are included in the definition of “investment” in the investment chapters of U.S. FTAs and in U.S. BITs, which extends the coverage of those agreements to investments in IPR.

For more information on the protection of IPR in the United States and on recent developments in IPR enforcement please refer to the following websites: 

http://www.commerce.gov/opa/press/Secretary_Gutierrez/2006_Releases/September/2006%20IP%20report.pdf 

http://www.usdoj.gov/opa/documents/ipreport61906.pdf

	The United States will continue to support strong IPR protection internationally, including in the WTO and in future FTAs and BITs, as well as in other international fora, such as the World Intellectual Property Organization.

	Avoidance of Double Taxation

	During 2006 the United States Senate approved an income tax treaty with Bangladesh, a protocol to the income tax treaty with Sweden, and protocols to the income and estate and gift tax treaties with France.  The treaty with Bangladesh and the protocol with Sweden also entered into force in 2006.  The United States signed protocols to the income tax treaties with Germany, Finland, and Denmark in 2006
	Bilateral tax treaties are the primary means for eliminating tax barriers to international trade and investment.  Tax treaties eliminate barriers by providing greater certainty to taxpayers regarding their potential liability to tax in foreign jurisdictions; by allocating taxing rights between two jurisdictions so that taxpayers are not subject to double taxation; by reducing the risk of excessive taxation that may arise because of high gross-basis withholding taxes; and by ensuring that taxpayers will not be subject to discriminatory taxation in the foreign jurisdiction.  The United States is party to 58 bilateral income tax treaties.


	The United States will seek to expand its network of bilateral tax treaties.

	Competition Policy and Regulatory Reform

	The Peru and Colombia FTAs include chapters on competition policy.  The United States has proposed the inclusion of competition policy chapters in other FTAs under negotiation in 2006.


	United States policies on investment, competition, and development of regulations support an environment of openness to trade and investment.  The United States encourages reliance on competitive market forces to enhance consumer welfare, lower costs for the establishment and expansion of investment, and produce more competitive and efficient industry structures.  Excessively restrictive or discriminatory regulatory measures can inhibit entry of efficient foreign firms, reduce consumer welfare, and harm the innovative capability of an economy.

The competition chapters that have been included in several U.S. FTAs help ensure that the opportunities created by trade and investment liberalization are supported by competitive domestic markets, allowing the firms of each party to the agreement to compete freely and without interference by anticompetitive business conduct in the territory of another party.  Under the competition chapters of U.S. FTAs, parties are required to:

· Maintain a domestic antitrust law that prohibits anticompetitive business conduct;

· Cooperate in the enforcement of their antitrust law; and

· Ensure that private or public monopolies designated by the Party, and any state enterprises, are subject to disciplines designed to eliminate abuses of their special status that discriminate against or harm the interests of the other party.

The competition chapters of recent FTAs go beyond the competition provisions of the NAFTA Agreement in several ways.  Recent FTAs affirm that a party’s antitrust enforcement policies do not discriminate on the basis of nationality.  The chapters also guarantee certain basic procedural rights for firms that are subject to antitrust enforcement actions: Each party will provide firms and individuals a right to be heard and to present evidence before imposing a sanction or remedy, and will ensure that any sanctions or remedies are imposed, or subject to review, by an independent court or tribunal.

U.S. FTA competition chapters also provide for consultations and further transparency by allowing a party to request from another party or parties specific public information regarding antitrust enforcement activity, official monopolies and state enterprises, and any exemptions from their antitrust laws.


	The United States will seek to include chapters on competition in some future FTAs, depending upon the specific circumstances of individual negotiating partners.

	Business Facilitating Measures to Improve the Domestic Business Environment

	
	
	

	Other Investment Measures


	
	In comparison with U.S. state and local governments, the U.S. federal government plays a relatively minor role in the area of economic development. Investment incentives are handled primarily by state and local government entities.  State governments maintain a long tradition of policies and programs focused on stimulating private investment in -- and promoting exports from -- their territories.  All 50 states today maintain certain incentive and outreach programs designed to promote investment, both domestic and foreign. 

State investment programs typically are administered by state economic development agencies (SDAs). SDAs normally are cabinet-level agencies (e.g., departments of commerce) headed by a commissioner who reports directly to the state governor.  Although SDAs have a wide range of functions, there are two primary responsibilities common to all SDAs: promoting economic growth and creating jobs within the state.


	


	Improvements in United States’ Approach to Investment Measures since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Made to Date

	General Policy Framework

	Foreign investors generally receive nondiscriminatory treatment in the United States.  Investors in the United States enjoy due process in the event of a dispute; free transferability of capital and profits; guarantees against expropriation; geographically extensive, high-quality infrastructure; and low tax burdens.  Exceptions to the policy of nondiscrimination are limited in number and scope and are taken most frequently for reasons of national security.  These exceptions are described in detail in the “Guide to the Investment Regimes of the APEC Member Economies.”  In 1995, the OECD also published a report examining in detail the investment regime of the United States. 


	The United States has worked in a variety of ways since 1996 to strengthen the international protection of investment -- through APEC; through FTA negotiations; through BITs and other bilateral initiatives; and, for investment in services, through the GATS. The United States has actively pursued enhanced investor protections through bilateral and regional negotiations.  During the past ten years, twenty BITs have entered into force between the United States and other countries, and FTAs with investment chapters have entered into force between the United States and eight countries.  The United States has participated in other international activities that seek to expand international commercial opportunities for investors, and it has maintained pro-competitive domestic economic policies that enhance commercial opportunities for foreign investors in the United States.   

In 2000, the United States and other WTO members concluded WTO negotiations on financial and telecommunications services and began a new round of multilateral services negotiations.  To promote progress in the GATS negotiations, the United States in May 2005 made substantial improvements to its offer to liberalize a number of services sectors, including insurance; banking and other financial services; telecommunications and information services; express delivery; environmental services; and energy services.  The May 2005 offer addressed requests of United States trading partners by offering additional liberalization; filling gaps in the current U.S. schedule; expanding current GATS commitments; and offering to undertake new regulatory disciplines if others do the same.  During 2006, the United States continued to press at the WTO for the reduction and elimination of discriminatory treatment of services supplied on a cross-border basis and through a commercial presence.
In 2000, the United States and five other APEC member economies reached agreement on the first-ever multilateral open skies civil aviation agreement. 

Over the past decade the United States has worked to deregulate the communications, energy, financial, transportation, and other industries, with implementation typically including pro-competitive market access provisions benefitting foreign as well as U.S. investors.



	Transparency
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	The U.S. investment policy regime is transparent.  A wide array of information on investment policies and opportunities is available from agencies at all levels of government and from private sector bodies, such as chambers of commerce.


	The United States has continued to expand the scope of its investment-related transparency commitments.  In APEC, the United States has submitted a detailed inventory of investment-related laws, regulations, and policies to  each edition of the investment guidebook.  In addition to frequent updates in the Survey of Current Business, information on investment in the United States increasingly appears in easily accessible sources such as the Internet.

Recent U.S. FTAs and BITs contain ambitious transparency provisions, including provisions designed to give foreign investors opportunities to comment on investment-related measures before they are implemented and to ensure the transparency of arbitral proceedings.


	Non-discrimination

	The United States provides nondiscriminatory treatment to foreign investors in virtually all sectors and allows foreign equity participation in virtually all types of firms.  Exceptions are clearly defined, narrow in scope, and limited in number. 

	Improvements in the U.S. investment climate have been implemented through the policy developments discussed above: multilateral, regional, and bilateral negotiations, including FTAs and BITs; deregulation and similar economic policies affecting investment; and standard-setting and other activities and agreements that reduce investment barriers by promoting policy harmonization, increasing transparency, and lowering the costs of market entry.



	Expropriation and Compensation

	Governmental takings of property are permitted only in accordance with due process, for a public purpose, and with payment of just compensation.

	U.S. policy on expropriation and compensation has remained largely unchanged.  FTAs and BITs negotiated since 2002 include a clarification on indirect, or regulatory, expropriation.



	Protection from Strife and Similar Events

	The United States generally offers to provide national treatment and most favored nation treatment with respect to losses foreign investments suffer in its territory as a consequence of armed conflict or civil strife.


	U.S. policy on protection from civil strife has remained largely unchanged.

	Transfers of Capital Related to Investments

	The United States maintains almost no restrictions on investment-related transfers into or out of its territory.
	U.S. policy in this area has remained largely unchanged.

	Performance Requirements


	The United States imposes virtually no performance requirements on foreign or domestic investments.
	U.S. FTAs and BITs concluded since 1996 have imposed substantial disciplines on the imposition of performance requirements.



	Entry and Stay of Personnel

	U.S. regulations and procedures governing the movement of business people are among the most transparent in the world. The United States provides visas in several categories for investors and intra-corporate transferees who wish to enter the United States temporarily for business purposes.  Visa classification is based on purpose of travel, not anticipated length of stay.  The United has at least one visa processing post in every APEC member economy; larger economies are host to several posts. The United States permits investors to hire the top managerial personnel of their choice, regardless of nationality.


	Please refer to the section on “Entry and Stay of Personnel” above.



	Settlement of Disputes

	The United States provides effective means of settling disputes and addressing grievances under existing laws, regulations, and administrative procedures.  Dispute-settlement mechanisms available to domestic investors are available to foreign investors.  Disputes are usually resolved in domestic courts, although arbitration may be available depending on local law and practice and the wishes of the parties to the dispute.  U.S. laws are enforced transparently throughout the country.  

	U.S. policy on investment disputes has remained largely unchanged.  Recent FTAs and BITs include a number of procedural innovations designed to improve the efficiency and transparency of investor-state arbitration.

	Intellectual Property 


	The United States provides comprehensive IPR protection.
	Recent U.S. FTAs have provided the highest level of intellectual property protection of any bilateral agreements in the world.



	Avoidance of Double Taxation

	
	

	Competition Policy and Regulatory Reform

	U.S. antitrust laws prohibit business practices that unreasonably deprive consumers of the benefits of competition, resulting in higher prices, lower output, or inferior products and services.


	Please refer to the section above on Competition Policy and Regulatory Reform for a discussion on how the chapters on competition in recent U.S. FTAs have built upon the provisions in NAFTA.



	Business Facilitating Measures to Improve the Domestic Business Environment 


	Investment incentives are handled primarily by state and local government entities.  State governments maintain a long tradition of policies and programs focused on stimulating private investment in -- and promoting exports from -- their territories.  All 50 states today maintain certain incentive and outreach programs designed to promote investment, both domestic and foreign. State investment programs typically are administered by state economic development agencies (SDAs). SDAs normally are cabinet level agencies (e.g., departments of commerce) headed by a commissioner who reports directly to the state governor.  Although SDAs have a wide range of functions, there are two primary responsibilities common to all SDAs: promoting economic growth and creating jobs within the state.



	The United States has helped organize and/or actively support APEC’s annual Investment Symposia since 1995.  At these symposia, representatives of the U.S. private sector have engaged in valuable policy discussions with government officials and business leaders from other APEC countries.


Appendix – APEC Leaders’ Transparency Standards on Investment

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.  

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed APEC sub-fora that have elaborated transparency provisions to review these regularly, and, where appropriate, improve, revise or expand them further.  Economies were further instructed that such revised transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on investment were developed for incorporation into the Leaders’ Statement.  These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos and also build on the Options for Investment Liberalization and Business Facilitation to Strengthen the APEC Economies – For Voluntary Inclusion in Individual Action Plans.  Economies agree to implement, in respect of investment, the General Principles contained in paragraphs 1 through 6 and paragraph 11 of the Leaders’ Statement.  

These principles provide specific guidance for implementation within an investment context.  

1.  Each Economy will, in the manner provided for in paragraph 1 of the Leaders’ Statement, ensure that its investment laws, regulations, and progressively procedures and administrative rulings of general application (“investment measures”) are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.  

2.  In accordance with paragraph 2 of the Leaders’ Statement, each Economy will, to the extent possible, publish in advance any investment measures proposed for adoption and provide a reasonable opportunity for public comment.  

3.  In accordance with paragraph 3 of the Leaders’ Statement, upon request from an interested person or another Economy, each Economy will:  (a)  endeavor to promptly provide information and respond to questions pertaining to any actual or proposed investment measures referred to in paragraph 1 above; and (b) provide contact points for the office or official responsible for the subject matter of the questions and assist, as necessary, in facilitating communications with the requesting economy.  

4. Where warranted, each Economy will ensure that appropriate domestic procedures are in place to enable prompt review and correction of final administrative actions, other than those taken for sensitive prudential reasons, regarding investment matters covered by these standards, that: (a) provide for tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the investment matter; (b) provide parties to any proceeding with a reasonable opportunity to present their respective positions; (c) provide parties to any proceeding with a decision based on the evidence and submissions of record or, where required by domestic law, the record complied by the administrative authority; and (d) ensure subject to appeal or further review under domestic law, that such decisions will be implemented by, and govern the practice of, the offices or authorities regarding the administrative action at issue.  

5.  If screening of investments is used based on guidelines for evaluating projects for approval and for scoring such projects if scoring is used, each Economy will promptly publish and/or make publicly available through other means those guidelines.  

6. Each Economy will maintain clear procedures regarding application, registration, and government licensing of investments by:  (a)  publishing and/or making available clear and simple instructions, and an explanation of the process (the steps) involved in applying/government licensing/registering; and (b) publishing and/or making available definitions of criteria for assessment of investment proposals.  

7.  Where prior authorization requirement procedures exist, each Economy will conduct reviews at the appropriate time to ensure that such procedures are simple and transparent.  

8.  Each Economy will make available to investors all rules and other appropriate information relating to investment promotion programs.  

9. When negotiating regional trade agreements and free trade agreements that contain provisions with an investor/state dispute settlement mechanism, each Economy should consider whether or not to include transparency provisions along the following lines: allowing public access to documents submitted to or issued by the investor/state arbitration tribunal; providing for open hearings before the investor/state arbitration tribunal; and authorizing investor/state arbitration tribunals to accept and consider submissions from other persons and entities who are not parties to the dispute.  Consistent with paragraph 11 of the Leaders’ Statement, appropriate exceptions for confidentiality should be made.

10.  Each Economy will participate fully in APEC-wide efforts to update the APEC Investment Guidebook.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Investment, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� attached at the end of this document.


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Investment, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� attached at the end of this document. Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.





  





