
	CHAPTER 9: GOVERNMENT PROCUREMENT

	Objective

APEC economies will 

a.
develop a common understanding on government procurement policies and systems, as well as on each APEC economy’s government procurement practices;

b.
 achieve liberalization of government procurement markets throughout the Asia-Pacific region in accordance with the principles and objectives of the Bogor Declaration, contributing in the process to the evolution of work on government procurement in other multilateral fora; 

c.
increase the use of electronic means to conduct government procurement and in so doing seek to promote the uptake of e-commerce more broadly; and

d.     implement and maintain standards consistent with the APEC Leaders’ Transparency Standards.



	Guidelines

Each APEC economy will:

a. enhance the transparency of its government procurement regimes and its government procurement information, consistent with the APEC Leaders’ Transparency Standards;

b. establish, where possible, a government procurement information database and provide the information through a common entry point; 

c. review on a voluntary basis and take appropriate steps to improve the consistency of its government procurement regime with the APEC Non-binding Principles on Government Procurement (transparency, value for money, open and effective competition, fair dealing, accountability and due process , and non-discrimination); and
d. provide for and promote government procurement through electronic means wherever possible.


	Collective Actions

APEC economies will:

a. utilize questionnaire surveys to exchange information on existing government procurement regimes and on publication of government procurement information in APEC economies;

b. maintain contact points to facilitate on-going exchange of the above information;

c. hold workshops, seminars and training courses on government procurement procedures, laws, regulations, regional and plurilateral agreements, and the impact of technological development on government procurement;

d. encourage establishment of an APEC government procurement information database, including information on procurement opportunities and the provision of a common entry point (such as World Wide Web (WWW) Home Page on the Internet) for participation by members on a voluntary basis; and

e. continue to report voluntarily on the consistency of their procurement regimes with the APEC Non-binding Principles on Government Procurement and on the improvements to their regimes.
The current CAP relating to government procurement can be found in the Government Procurement Collective Action Plan.



	Thailand’s Approach to Government Procurement in 2006
From the government perspective public organizations of Thailand can be divided into 4 categories – Central and Provincial Administration, Local Administration, State Enterprise and Independent Public Bodies. The Regulations of the office of the Prime Minister on Procurement 1992 is the core procurement regulations of the Central and Provincial Administration. The public organizations in the other three categories also consider the mentioned regulations as models to develop their own procurement regulations that are suitable to their procuring activities. However, the cabinet resolutions on specific procurement policies such as local preferences with the objective to promote local businesses, participation in government procurement must be strictly applied by all public organizations.

The core principles of the government procurement regulations are openness, transparency, fairness and local industry development. The government also promotes the principle of value for money while the enforcement of this principle is in the process. In addition, the government procurement system is in the process of change to increase the participation of the private sector in the delivery of public services through procurement management measures, such as contracting out. 

In 2002, Thailand has launched the Public Sector Reform Act that changed structures and functions of the entire agencies in public sector. The public procurement management function is one of the major reforms. It used to be redundant responsibilities in different central agencies such as procurement regulations and budget disbursement, which now have been transferred to be under a single agency- the Comptroller General’s Department, Ministry of Finance. The integration of all procurement related responsibilities will enhance and facilitate the development of the public administration as a whole.

By the way, the Comptroller General’s Department has planned to develop the Public Procurement Reform Plan in order to be a framework of improving of public procurement and lead to build good governance in public sector in the near future. The reform plan will cover all concepts and issues that will improve regulations, electronics procurement development, procurement professional development, SME’s participation, international agreements and decentralization of the decision - making to local governments. Moreover, the reform plan will emphasize on the development of all procurement issues to be in line with international best practices such as transparency, value for money, effective competition and so on.

The amendment of new procurement regulations will be in accordance with the Royal Decree on Good Governance in Public Sector (2003). The major principles applied in amended procurement regulation are transparency, value for money, efficiency and accountability. The new procurement regulation will be “Regulation of the Ministry of Finance on procurement B.E. ….”




	Thailand’s Approach to Government Procurement in 2006

	Section
	Improvements Implemented Since Last IAP
	Current Measures Applied
	Further Improvements Planned

	Transparency

Implement APEC Leaders’ 

Transparency Standards on

 Government Procurement( 


	· Developing http://www.gprocurement.go.th for being a portal website for accessing all electronic government procurement systems (e-Catalog, 
e-Shopping, e-Auction, and Vendor Management System), electronic learning system and other necessary government procurement information (laws and regulations)

· Thailand has improved e-Auction Regulation by changing from “Ministry of Finance Announcement” to “Regulations of the Office of the Prime Minister on Electronic Procurement B.E. 2549” and has additional information as follows:

Procurement agencies must publish procurement’s TOR on http://www.gprocurement.go.th  and procuring agency’s website 3 days for public opinions
· Changing bidding system from internet to private network system
· Procurement processes must be completed within 30 days

Appointing an external person of procuring agency to be one of procurement committee
	· Government Products and Services Code : GPSC is completely developed for e-catalog system

· The e-catalog has been developed initially for 25,000 items

· The e-shopping system has been implemented by Central government agencies and applied for 5 products consists of facsimile machine, notebook computer, laser printer, television and digital projector

· The e-auction method has been implemented throughout the country (including provincial administration).

· The development of GPIC Web-site :  www.gprocurement. go.th includes publications of

1) Procurement    opportunities, 
2) Cancellation and changes of procurement activities, 
3) Contract award
4) Blacklists of suppliers

· All government agencies are required to input all procurement information through GPIC Web-site.

· Article 44 of the Royal Decree on Good Governance in Public Sector (2003) stated that “Government agencies have to disclose information related to procurement activities in the current fiscal year. The public can request for procurement information at the procuring agencies or search from the Internet. 

· e-catalog (Government Products and Services Code : GPSC) is developed by using UNSPSC as a model. The demonstration of e-catalog will be represented on GPIC Web-site. The demonstration provides the features of some goods and services to be procured by government agencies.

	· Further develop e-Catalog by increasing more items

· Increasing more products for e-Shopping system

Developing the website www.government.go.th to be more practical for users and establishing the English version website

	Value for Money


	No changes
	Article 23 of the Royal Decree on Good Governance in Public Sector (2003) stated that government agencies must carefully consider the benefits and costs to the society, and to the public, including quality and maintenance of goods/services, as well as objectives for any procurement activities. In the case of cost occurred from low quality products or maintenance, the procurement cannot necessarily be awarded to the lowest prices.

The new Procurement Regulations will follow Article 23 of the Royal Decree on Good Governance in Public Sector (2003) specifying “value for money”

	The guidelines for recognizing and implementing value for money in procurement will be stated in the new regulation of the Office of the Prime Minister on Procurement B.E…., which is under the consideration of the Council of State


	Open and Effective Competition 


	No Changes
	All government agencies have to develop and consistently maintain their own web-sites containing government procurement information.

All government agencies are required to input all procurement information through GPIC Web-site.


	No further improvements planned

	Fair Dealing


	No Changes
	· Procurement officers have to carefully examine qualifications of bidders to prevent collusive bidders and unlawful relation between bidders and government officers.

· The collusive bidders are punished by the same penalty as debarred tenders whose rights to propose bids to public organizations are deprived of.

· Anti – Collusion Act specifies that procurement officers carefully examine qualifications of bidders to ensure the absence of collusive bidders. 

· Chapter 9 of Anti – Corruption Act 1999 prescribed the Conflicts of Interest provision that any State Official is  forbidden to carry out certain activities that make conflicts    

between personal and public    interest.


	No further improvements planned

	Accountability and Due Process


	No Changes
	Article 27 of the Royal Decree on Good Governance in Public Sector (2003) stated that government agencies should delegate an appropriate decision making to responsible persons. In this regard, the empowerment of procurement officers will make procurement activities more efficiency in term of reduced processes and time.

	No further improvements planned

	Non-discrimination


	No Changes
	Refer to the Foreign Business Act, domestic contractors and foreign contractors with capital of 500 million baht or more are considered on an equal basis in bidding for highly technological infrastructure projects.

	No further improvements planned


	Improvements in Thailand’s Approach to Government Procurement since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy

Position


	The Regulations of the Office of the Prime Minister on Procurement 1992 was the core procurement regulations of the Central and Provincial Administration. Other public organizations including local Administration, State Enterprise and Independent  Public Body also used mentioned regulations as models to develop their own procurement regulations that were suitable to their procuring activities
	The Redundant procurement responsibilities of different central agencies such as procurement regulations and budget disbursement have been transferred to be under a single agency- The Comptroller General’s Department, Ministry of Finance

The amendment of the Regulations of the Office of Prime Minister on Procurement 2546 (Volume 6) have adopted to comply with the advanced technological development and restructured government agencies



	Transparency

Implement APEC Leaders’ 

Transparency Standards on 

Government Procurement(  


	Open tendering method was widely used in public bodies.
	The Ministry of Finance has established “Government Procurement Information Center (GPIC) ” since October 2002.

The Cabinet Resolution on October 1, 2002 required all government agencies maintain their own web-sites containing procurement information together with starting e-Auction procedure.
All government agencies are required to publish all procurement announcement through GPIC Web-site.



	Value for money


	None
	A Government Procurement Reform Plan will be developed and focused on detailed definition and elaboration of the concept of “Value for Money”.


	Open and Effective Competition 


	None
	An e-Auction method requires the posting of the bidding information on the Agencies’ and GPIC web-sites to the public for at least 7 working days before the selection process for all suppliers who are interested to sell their merchandise with the government 

agencies. Therefore, there will have more suppliers participating in government procurement through all media mechanisms.


	Fair Dealing


	None
	The development of ‘Professionalism of Procurement Officers will enhance the recognition of “fair dealing” practices in government procurement process.



	Accountability and Due Process


	All government agencies have to keep all related documents for entire procurement process for auditing purposes (10 years) by the Auditor General’s Office.

	There is an independent scrutiny in Thailand including the Office of the Ombudsman and the Administrative Court.

	Non-discrimination


	Foreign contractors were permitted to bid for the government on a case by case basis. Local products and consultants gained specific preferences.
	Domestic contractors and foreign contractors with capital of 500 million baht or more are considered on an equal basis in bidding for highly technological infrastructure projects.




Appendix – APEC Leaders’ Transparency Standards on Government Procurement
Introduction

The Government Procurement Experts Group (GPEG) was established in 1995 to consider ways to increase transparency of, and liberalise, government procurement markets in accordance with the goals of the Bogor Declaration. APEC identified and agreed a collective action plan for government procurement. A key component of the plan was to develop a set of non-binding principles on government procurement. This was in line with the APEC General Principle of flexibility, enunciated in the Osaka Action Agenda: “Considering the different levels of economic development among the APEC economies and the diverse circumstances in each economy, flexibility will be available in dealing with issues arising from such circumstances in the liberalisation and facilitation process”.

In 1999 GPEG completed the Non-Binding Principles on Government Procurement (NBPs) that identify elements and illustrative practices on the principles of

transparency, value for money, open and effective competition, fair dealing, accountability and due process, and non-discrimination. The NBPs have the support

and commitment of all Economies and have been adopted as the basis of the Government Procurement section of APEC economies’ annually revised Individual

Action Plans recording progress towards the Bogor goals of free and open trade and investment.

The NBPs have been a major contributor to the success of Economies and GPEG in promoting transparency in government procurement. The majority of GPEG members have completed their voluntary reviews and reports of their government procurement systems against the non-binding principle of Transparency. Through this process, Economies are exploring how best to implement the principles and to voluntarily bring their systems into conformity with them. This general transparency principle applies to all aspects of government procurement, including the elements of the general operational environment, procurement opportunities, purchase requirements, bid evaluation criteria and award of contracts. Establishing and maintaining transparent procurement markets not only assists Economies to learn from each other but also enables industry to obtain a clear understanding of the procurement markets operating within member economies.

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the “Statement to Implement APEC Transparency Standards” (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.

Paragraph 7 of the Leaders’ Statement states that, consistent with the transparency standards in paragraphs 1-6 of the Leaders’ Statement, Economies will follow the transparency provisions contained in the APEC Government Procurement Experts Group (GPEG) NBPs. In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that “APEC sub-fora that have elaborated transparency provisions should review these regularly and, where appropriate, improve, revise or expand them further,” and also instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement. Ministers Responsible for Trade meeting in Khon Kaen on June 2-3 “instructed officials to complete work underway to develop area-specific Transparency Standards.”

The Transparency Standards on Government Procurement, as set out below, are consistent with and fully reflect the General Principles in the Leaders’ Statement and the transparency-related provisions of the NBPs. Implementation of both the Transparency Standards on Government Procurement and the NBPs will promote transparency in government procurement in the Asia-Pacific region.

Transparency Standards on Government Procurement:

Transparency in the government procurement context means that sufficient and relevant information should be made available to all interested parties consistently and in a timely manner through a readily accessible, widely available medium. This applies to all aspects of government procurement, including the general operational environment, procurement opportunities, purchase requirements, bid evaluation criteria and award of contracts.

1. Consistent with paragraph 1 of the Leaders’ Statement, each Economy will: (a) ensure that its laws, regulations, and progressively judicial decisions,

administrative rulings, policies (including any discriminatory or preferential treatment such as prohibitions against or set asides for certain categories of suppliers), procedures and practices (including procurement methods) related to government procurement (collectively referred to as “procurement rules”) are promptly published or otherwise made available, for example, via the Internet, in such a manner as to enable interested persons and other Economies to become acquainted with them; (b) designate an official journal or journals and publish the procurement rules in such journals on a regular basis and make copies of the journals readily available to the public (e.g., via the Internet); and (c) promote observance of the provisions of this paragraph by the regional and local governments and authorities within its customs territory.

2. Each economy will disseminate information on its procurement rules, for example, by: (a) publishing either a positive or negative list of the procuring entities subject to its rules; and (b) providing a description of its procurement rules on the APEC Government Procurement Experts Group Home Page and linking its government procurement Home Page, where available, with the APEC Government Procurement Experts Group Home Page.

3.  Consistent with paragraph 2 of the Leaders’ Statement, when possible each Economy will publish in advance any procurement rules that it proposes to adopt; and provide, where applicable, interested persons a reasonable opportunity to comment on such proposed procurement rules. 

4. Consistent with paragraph 3 of the Leaders’ Statement, each Economy will endeavor upon request from an interested person or another Economy to promptly provide information and respond to questions pertaining to any actual or proposed rules. Each Economy will also establish contact points for such inquiries.

5. Consistent with paragraph 4 of the Leaders’ Statement, in administrative proceedings applying to any procurement rule, each Economy will ensure that: (a) wherever possible, persons of another Economy that are directly affected by a proceeding are provided reasonable notice, in accordance with domestic procedures, when a proceeding is initiated, including a description of the nature of the proceeding, a statement of the legal authority under which the proceeding is initiated and a general description of any issues in controversy; (b) such persons are afforded a reasonable opportunity to present facts and arguments in support of their positions prior to any final administrative action, when time, the nature of the proceeding and the public interest permit; and (c) its procedures are in accordance with domestic law.

6. Consistent with paragraph 5 of the Leaders' Statement, where warranted, each Economy will ensure that appropriate domestic procedures are in place to enable prompt review and correction of final administrative actions, other than those taken for sensitive prudential reasons, regarding matters covered by these Standards, that: (a) provide for tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the matter; (b) provide parties to any proceeding with a reasonable opportunity to present their  respective positions; (c) provide parties to any proceeding with a decision based on the evidence and submissions of record or, where required by domestic law, the record compiled by the administrative authority; and (d) ensure, subject to appeal or further review under domestic law, that such decisions are implemented by, and govern the practice of, the offices or authorities regarding the administrative action at issue.

7. Each Economy will endeavour to maximize transparency in access to procurement opportunities. This should be accomplished where possible by: (a) where open tendering is adopted, publishing procurement opportunities in a medium readily accessible to suppliers (e.g., on the Internet); (b) making the same information on procurement opportunities available in a timely manner to all potential suppliers; (c) publishing contact details of purchasers, and their product/ service purchase interests, for suppliers wishing to register their interest in being notified of bidding opportunities that may not be publicly advertised; (d) making available early advice of complex high-value procurement needs through staged procedures such as public requests for information, requests for proposals and invitations for pre-qualification, and allowing adequate time for interested suppliers to prepare and submit a response; (e) making publicly available requirements and procedures for pre-qualification of suppliers; and (f) any time limits established for various stages of the procurement process.

8. Each Economy will make available for suppliers all the information required to prepare a responsive offer. This should include where possible: (a) providing in procurement notices the following information: the nature of the product or service to be procured; specifications; quantity, where known; time frame for delivery; closing times and dates; where to obtain tender documentation, where to submit bids, and contact details from which further information can be obtained; (b) providing any changes to participating suppliers; and (c) providing tender documentation and other information to suppliers promptly on request.

9. Each Economy will maintain transparent criteria for evaluating bids and evaluate bids and award contracts strictly according to these criteria. This should be done where possible by: (a) specifying in procurement notices or tender documentation all evaluation criteria, including any preferential arrangements; and (b) maintaining, for a predetermined period proper records of decisions sufficient to justify decisions taken in the procurement process.

10. Each Economy will award contracts in a transparent manner. This should be accomplished where possible by: (a) publishing the outcome of the tender including the name of the successful supplier and the value of the bid; and (b) as a minimum promptly notifying unsuccessful suppliers of the outcome of their bids and where and when contract award information is published, and debriefing unsuccessful suppliers on request.

11. Consistent with paragraph 11 of the Leaders’ Statement, an Economy does not need to disclose confidential information where such disclosure would impede law enforcement, the enactment of laws, or that would be contrary to the public or national interest, or compromise security of the economy concerned or that would prejudice the legitimate commercial interests of particular persons or enterprises.  Each economy will keep commercially sensitive information secure and prevent its use for personal gain by procurement officials or to prejudice fair, open and effective competition.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Government Procurement, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Government Procurement, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.








