
	CHAPTER 10: DEREGULATION/ REGULATORY REVIEW

	Objective

APEC economies will facilitate free and open trade and investment in the Asia-Pacific Region by, inter alia:

a. enhancing the transparency of regulatory regimes (including through the use of new technologies); 

b. eliminating domestic regulations that may distort or restrict trade, investment or competition and are not necessary to achieve a legitimate objective; and
c. speeding up reforms which encourage efficient and well functioning product, labour and capital markets and supportive of institutional framework. 



	Guidelines

Each APEC economy will:

a. explore economy wide processes for the transparent  and accountable identification and review of domestic regulations that may distort or restrict trade, investment or competition;

b. implement and maintain standards consistent with the APEC Leaders’ Transparency Standards;

c.
consider the adoption of regulatory reform to reduce those distortions and their resulting costs, whilst maintaining the achievement of legitimate objectives; and

d.
promote the consideration of competition policy in regulatory reform.


	Collective Actions
APEC economies, taking into account work done in other areas of APEC activity will:

a. publish annual reports detailing actions taken by APEC economies to deregulate their domestic regulatory regimes; and 

b. develop further actions taking into account the above reports, including;

i. policy dialogue on APEC economies’ experiences in regard to best practices in deregulation, including the use of individual case studies to assist in the design and implementation of deregulatory measures, and consideration of further options for a work program which may include:

· identification of common priority areas and sectors for deregulation;

· provision of technical assistance in designing and implementing deregulation measures; 

· dialogue on implementation of APEC Leaders’ Transparency Standards on Regulatory Reform; 

· examination of the possibility of establishing APEC guidelines on domestic deregulation; and

ii. regular dialogue with the business community, including a possible symposium.   

The current CAP relating to deregulation/regulatory review can be found in the Deregulation Collective Action Plan.



	New Zealand’s Approach to Deregulation/Regulatory Review in 2006

New Zealand considers that a stable economic policy framework will best achieve an economy that will encourage sustained economic growth, increase business and employment opportunities, widen consumer choice, strengthen incentives for companies to become more adaptive to change, and meet the needs of consumers and society at large.   

New Zealand supports the APEC Principles to Enhance Competition and Regulatory Reform and applies the core principles of Non Discrimination, Comprehensiveness, Transparency, and Accountability in designing its regulation.  

 

A capacity for generating better information for regulatory decision-making is important.  In this regard, New Zealand imposes a requirement that regulatory proposals submitted to Government be accompanied by a Regulatory Impact Statement (RIS) to ensure a necessary level of information is available for making an informed decision. The RIS requires disclosure to be made in concise, non-technical language, in relation to the following areas:
-     a clear problem and its magnitude have been identified indicating that there is a need for government action;
-     the government’s policy objective has been defined at a level broad enough to support a range of options for addressing the problem;
-    all the feasible options for addressing that problem have been identified and considered, including non-regulatory options and the possibility of retaining the status quo;
-    adequate analysis (e.g. cost benefit analysis) has been undertaken to identify the preferred option and that this option will result in a net benefit to New Zealand society.  The level of analysis must be commensurate with the impact of the proposal; 
-     details of the consultation programme undertaken with relevant government agencies and, where appropriate, interest groups and affected parties, including key concerns raised and how these have been addressed; and
-   where regulatory proposals have compliance cost (‘red-tape’) implications for business, a Business Compliance Cost Statement (BCCS) has been included in the RIS.  The BCCS analyses the impact of compliance costs on businesses and discloses the steps taken to minimise those costs.

 

The disclosure dimension of the RIS regime provides that any RIS that include a BCCS must be published on the relevant department’s website and be incorporated into the Explanatory Memoranda that are attached to Bills introduced to Parliament.  The Regulatory Impact Analysis Unit in the Ministry of Economic Development is responsible for administering the RIS regime and has a strong focus on education and training for officials undertaking regulatory impact analysis to further embed the regime into policy frameworks of the public service.   The RIS regime formalises a requirement on departments to undertake robust regulatory impact analysis during their policy development processes, thereby helping to ensure that potential impacts and outcomes arising from government action are systematically examined and disclosed to decision-makers in a transparent manner.  

 

New Zealand considers it desirable to promote best regulatory practices in international fora and will therefore continue dialogue in the APEC, OECD, WTO, and other multilateral fora.  



	New Zealand’s Approach to Deregulation/Regulatory Review in 2006

	Section
	Improvements Implemented Since Last IAP
	Current Regulatory Review Policies / Arrangements
	Further Improvements Planned

	General Policy Position, 

including Implementation of APEC Leaders’ 

Transparency Standards on Regulatory Reform


	
	New Zealand considers that a stable economic policy framework will best develop an economy which, among other things, encourages sustained economic growth, increases business and employment opportunities, and meets the needs of consumers and society at large. In this vein, New Zealand applies the core APEC Competition and Regulatory Reform principles when developing new and reviewing existing regulations.

To support a stable economic policy framework, New Zealand is committed to ensuring that all government regulation is effective in achieving its intended outcomes and does so in the least burdensome manner, both in relation to business and society generally.  

To facilitate this, New Zealand has established processes for ensuring effective and efficient regulation.  These include the RIS regime, inter-governmental consultation requirements, and a range of tools and guidance documents for promoting “better” and more transparent regulatory policies and decision-making.

New Zealand considers it desirable to promote best regulatory practices in international fora and will continue with dialogue in the APEC, OECD, WTO and other multilateral fora.  

For information on New Zealand’s transparency policies, including requirements for the establishment and review of legislation and regulations, see the New Zealand’s IAP chapter on Transparency.


	

	Identification and Review of Proposed Regulations


	Further embedding of the Regulatory Impact Analysis (RIA) regime across government continues to contribute towards the consistent use of best practice regulatory principles in developing new regulations.  Government departments routinely contact the Regulatory Impact Analysis Unit (RIAU) in the Ministry of Economic Development for advice in preparing Regulatory Impact Statements (RISs) and applying RIA in their policy development processes, including consultation. These trends are contributing to an improvement in the general quality of information provided for regulatory decision-making.  

A review of the RIA regime has been carried out by the Ministry of Economic Development (MED).  One of the review’s aims was to strengthen regulatory process disciplines, including the RIA regime.  The review included the development of a proposal to extend the mandate for formal review by the RIAU beyond those RISs accompanied by a Business Compliance Cost Statement (BCCS).  The review also looked at options to further improve the effectiveness of the RIS regime.  

MED has developed a website called the Policy Development Toolkit, which went live on 31 March 2006 on New Zealand’s Public Sector Intranet.  This provides a “one-stop-shop” for regulatory best practice information and guidance.  It is intended to assist policy analysts in developing proposed (and reviewing existing) regulations.  


	New Zealand has a range of measures in place aimed at improving the quality of regulation.  The themes which underpin this package include greater accountability, transparency, and incentives for regulatory responsibility.  The measures also look to build capacity into the system to generate better information for regulatory decision making and greater scrutiny and contestability in the provision of policy advice.  The measures include:
· the Generic Policy Development Process, outlining the process that a policy initiative should pass through to increase the likelihood of a good outcome;

· the Code of Good Regulatory Practice, setting out guidelines for ensuring regulatory interventions are consistent with key principles (effectiveness, efficiency, equity, transparency, and clarity);

· the RIS regime, requiring that the policy development process is detailed and the necessary information provided to decision-makers (i.e. Cabinet) to enable an informed decision.  Where policy proposals have compliance cost (‘red-tape’) implications for business, the RIS must include a BCCS.  All RIS/BCCSs must be published on departmental websites and, for primary legislation, in the Explanatory Memoranda to Bills.  In addition, RIS/BCCSs must be assessed for their adequacy by the Regulatory Impact Analysis Unit.  The Unit must insert a comment as to the adequacy of the RIS/BCCS in the Cabinet paper to which it is attached.

· Consultation requirements under Cabinet office guidelines, requiring that all policy proposals are subject to inter-departmental consultation.

To further support New Zealand’s strategy for regulatory improvement stakeholder, and in particular industry, consultation is routinely undertaken and fed into the policy development process.  An example is the use of industry test panels to audit the likely compliance costs and workability of new regulations or regulatory change. 

In addition, New Zealand has developed a number of guidelines for developing policy and regulatory proposals that take into account trade and investment issues.  These provide benchmarks for best practice for regulatory reviews.  The guidelines include:

-    Cabinet Office Manual (available at www.dpmc.govt.nz);
-    Legislative Advisory Committee guidelines (visit www.justice.govt.nz) ;

-    The Human Rights Act 1993: guidelines for government policy advisers (visit www.justice.govt.nz); 
-    Guidelines for setting charges in the public sector (visit www.treasury.govt.nz);

- Guidelines for writing Regulatory Impact Statements and Business Compliance Cost Statements (visit www.med.govt.nz).
The Regulations Review Committee represents a further filter to provide scrutiny of secondary legislation.  The Committee may examine any regulation and may also consider regulation-making powers in Bills and report to the Parliamentary Select Committee that is considering the Bill.  The grounds for consideration include matters such as whether or not the regulation trespasses unduly on personal rights or liberties, is broader than or not clearly within the boundaries of the empowering legislation, or excludes judicial or other independent review without explicit authorisation under the enabling stature.


	The Quality Regulation Review was announced on 22 May 2006, including consideration of measures to strengthen regulatory process disciplines, including the RIA regime.  A final report is to be prepared by 31 July 2007, although changes arising from the review could be implemented before that date.  For further information visit www.med.govt.nz/templates/ContentTopicSummary____19894.aspx 

MED has evaluated whether and how the Standard Cost Model developed in Europe should be used for measuring compliance costs in New Zealand, in order to develop a mechanism that identifies aspects of regulations that lead to adverse impacts on innovation and economic growth.  As a result it is proposed that the Australian Business Cost Calculator be implemented in New Zealand through a two year pilot programme within agencies, with training support to be provided by MED.  The appropriateness of the tool in the New Zealand environment will be evaluated over two complete years with a report back to Cabinet at the end of 2008.

The RIAU continues to revise its guidelines on preparing RIS and BCCSs.  The updated guidelines will incorporate changes to the RIA regime, and provide new guidance on areas such as implementation, review and monitoring, and compliance with international obligations.



	Identification and Review of Existing Regulations


	As the RIA regime is further entrenched within government processes, the underlying framework is being increasingly employed when reviewing existing regulations.  For example, some departments have used a draft RIS in consultation exercises.  This enables stakeholders to test the department’s assumptions and analysis around the effectiveness of existing regulations and thereby improves the quality of information used for regulatory decision-making.   

The Policy Development Toolkit discussed above is intended to be a source of guidance relevant to reviewing existing regulations.  


	Review and evaluation are important components of New Zealand’s regulatory policy framework.  Central principles and guidance documents outlined above apply to both new proposals and reviews of existing regulations.  These stress the importance, and encourage the ethos, of evaluating and reviewing the effectiveness of regulations, including regulatory tools and institutions.  

Review groups are set up as appropriate for each review and may include external experts, representatives of interest groups and relevant government officials. Criteria for review will be specified in the terms of reference.  There is a presumption that review findings will be available for public comment before Government takes decisions. 

New Zealand has a relatively flexible approach to the review of existing regulations, with reviews often being undertaken in response to particular societal issues or governmental initiatives.  Recent examples of sector reviews include the review of the Food Act 1981 and the review of the Immigration Act 1987. 


	The Quality Regulation Review discussed above seeks to ensure that the regulatory environment for business is meeting its objectives and does so at least cost to the economy.  The aim is to address issues that arise from duplication or inconsistency and excessive paperwork requirements, and to thereby reduce the regulatory burden on business and improve regulatory outcomes.   For further information, visit www.med.govt.nz/templates/ContentTopicSummary____19894.aspx
It is intended that the Australian Business Cost Calculator mentioned above be used to identify aspects of existing regulations that lead to adverse impacts on innovation and economic growth.
  

	Reform of Industry/ Sector Specific Regulation


	Industry or sector specific reforms implemented that may eliminate distortions that restrict trade or investment include:

Telecommunications  
In December 2005, the Government commenced a stocktake of regulation of the telecommunications sector.  As a result, a package was announced in May 2006 which included: unbundling of the local  loop and sub-loop copper-wire lines between telephone exchanges and homes and businesses; regulatory action such as information disclosure, accounting separation of Telecom's business operations, and an enhanced Commerce Commission monitoring role to ensure improved competition; removal of constraints on the existing regulated Unbundled Bitstream Service to ensure ISPs can offer better and cheaper broadband at upload speeds faster than 128kps; and measures to encouraging investment in alternative infrastructure.  These measures are being progressively implemented.
Electricity

The Electricity Act was amended in 2004 to expand the Electricity Commission’s functions, requiring it to seek to ensure that New Zealand’s electricity supply was secure, with adequate reserves for dry years, and to promote and facilitate the efficient use of electricity.  The Act also provides for the development of certain regulations, covering matters such as consumer protection, promotion of retail competition, improved information for market participants and development of distributed generation.

 

In October 2004 the government also introduced the low fixed charge tariff regulations.  These require all electricity retailers to offer a tariff option in which the fixed charge portion cannot exceed 30 cents per day for those consumers who use less than 8000kWh of electricity per year.  Equal advertising exposure of the low fixed charge tariff option is a requirement.

Gas

Amendments to the Gas Act 1992 were made in October 2004 to provide for a co-regulatory regime in the gas sector in New Zealand.

The government released a Government Policy Statement on Gas Governance in October 2004 which outlined its objectives and specific expectations to be met by a gas industry body.  See www.med.govt.nz/upload/12172/final-gps.pdf for further details.

In December 2004, the government approved the formation of the Gas Industry Company (GIC) as the ‘industry body’ for the gas industry.  This was a joint effort by the government and the industry to establish an appropriate governance regime for the sector.  More information on the GIC is available on its website www.gasindustry.co.nz.

Amendments to the Gas Act 1992 also allow the government to directly regulate for retail and consumer issues, to ensure effective outcomes for consumers. 

In July 2005, the government accepted the recommendation of the Commerce Commission that the gas transportation services of Powerco and Vector be subject to regulation of price and quality of service.

In October 2005, an open access regime was implemented on commercial terms to the Maui pipeline, New Zealand’s most significant gas transmission pipeline.

	The Telecommunications Act 2001 was passed in December 2001. The Act reformed the New Zealand telecommunications regulatory regime by providing for greater industry-specific regulation of the supply of telecommunications services. There are two categories of regulated services established by the Act:
-   Designation (an obligation to provide service, including pricing principles). The initial services designated are interconnection with Telecom’s fixed telephone network, number portability, wholesaling of Telecom’s fixed network services, and fixed to mobile preselection; and

-   Specification (an obligation to provide services without including pricing principles). The initial services specified are mobile roaming, mobile cell site co-location and co-location on BCL’s sites.
 
The Kiwi Share Obligations between the Crown and Telecom were also updated in December 2001. The updated Kiwi Share Obligations include: 
-  clarifying that free local calls includes standard calls to the Internet and fax calls;
-  a requirement to make basic internet access available to virtually all New Zealanders by upgrading Telecom’s network; 
-  extending service availability to the network coverage; and
-  a requirement for Telecom to meet detailed service quality measures and report to the Crown and the Telecommunications Commissioner.   
 
Radio spectrum licence holders are required to comply with the terms of their licenses issued by the Ministry of Economic Development pursuant to the Radiocommunications Act 1989 and its associated regulations. For further information on the telecommunications regulatory regime visit www.med.govt.nz/pbt/telecom.html or the radio spectrum management website at www.med.govt.nz/rsm/index.html
Following the electricity industry’s failure to establish a self-governance regime as envisaged by the December 2000 Government Policy Statement (GPS), the Electricity Commission was established by the government to govern the electricity sector and take primary responsibility for achieving the government’s policy objectives for electricity.  A new GPS in October 2004 set out the government’s overall objective of ensuring that electricity is produced and delivered to all classes of consumers in an efficient, fair, reliable and environmentally sustainable manner.

It identified four priority areas for the Commission:

-  Managing security of supply and reserve generation;

- Facilitating priority investment in the transmission grid;

-     Promoting the efficient use of electricity;

-  Improving hedge market arrangements and demand-side participation.

For further details visit www.med.govt.nz/upload/13887/final.pdf.

The gas sector is regulated by the Gas Act 1992. The government’s overall policy objective for the gas industry is to ensure that gas is delivered to existing and new customers in a safe, efficient, fair, reliable and environmentally sustainable manner.  

The New Zealand gas sector operates in a co-regulatory framework. The GIC, as the industry body, is charged with making recommendations to the Minister of Energy on various industry arrangements, including rules and regulations where appropriate, in the areas of gas processing, wholesaling, transmission, distribution and retailing. 

The Government Policy Statement on Gas Governance October 2004 encourages industry-led solutions where possible. However, the government retains regulation-making powers in the retail and consumer areas through the Gas Act 1992.
	A Telecommunications Amendment Bill was introduced into the House in June 2006, extending the range of telecommunication services subject to regulation, enhancing the ability of the Commerce Commissioner to implement regulated services, and empowering the Commissioner to monitor compliance in the sector. It is anticipated that new legislation will be passed by early 2007.  

The government has commenced development of a New Zealand Energy Strategy.  The Strategy will identify priorities to achieve the government’s energy objectives of reliability and resilience, environmental responsibility, and fair and efficient prices for energy.

Once the Strategy has been completed, the government will consider whether the current electricity market policy settings are likely to deliver these policies, or whether the settings may require modification.  

The GIC has been developing recommendations on various improved industry arrangements to the Minister of Energy as expected in the Government Policy Statement on Gas Governance October 2004. The detailed work programme of the GIC is available on its website at www.gasindustry.co.nz.

The GIC is undertaking a performance review of the gas sector for the 2006/07 financial year, which will provide a baseline for measurement of industry outcomes over the medium to long term. 

The government plans to introduce legislation to enable a targeted (thresholds) control regime to be introduced for all gas pipelines. See www.med.govt.nz/ers/gas/control-inquiry/ for further details.


	Improvements in New Zealand’s Approach to Deregulation/Regulatory Review since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position, including Implementation of APEC Leaders’ Transparency Standards on Regulatory Reform


	New Zealand's framework for the development of quality regulation drew on generally accepted international best practice as promoted for example by the OECD and APEC, and took the form of rules and institutions.

 
New Zealand’s policy goal for its regulatory environment was that of sustained economic development, taking into account economic, social and environmental objectives.


	New Zealand has implemented a package of measures aimed at improving the quality of regulation. The package looks to build capacity into the system to generate better information for regulatory decision-making and greater scrutiny and contestability in the provision of policy advice.

	Identification and Review of Proposed Regulations


	Ongoing reviews were undertaken to improve regulation. New Zealand had a requirement to consult with government departments and the public before policy proposals are implemented. 

 

Transparency, openness and review of regulation are enabled through the Office of the Controller and Auditor General, the Regulations Review Committee, judicial review, and the Official Information Act.
	In addition to the existing regulation review rules and institutions, New Zealand’s regulatory framework now includes the Code of Good Regulatory Practice and the use of Regulatory Impact and Business Compliance Cost Statements (which incorporate regulatory impact analysis) and the Legislation Advisory Committee’s Guidelines on Process and Content of Legislation.  The Policy Development Toolkit website was launched in March 2006 to provide policy analysts with a “one-stop-shop” for regulatory best practice information and guidance.  

 
To enhance New Zealand’s quality of regulation regime, a Regulatory Impact Analysis Unit (the RIAU – originally called the Business Compliance Cost Unit) was established in the Ministry of Economic Development to help build capability within government departments on Regulatory Impact Statements and Business Compliance Cost Statement requirements.  RIS/BCCSs must be assessed for adequacy by the Unit, and must be published on departments’ websites and, for primary legislation, in the Explanatory Memoranda to Bills.

Further embedding of the RIA regime across government continues to contribute towards the consistent use of best practice regulatory principles in developing new regulations.



	Identification and Review of 

Existing Regulations


	The Government maintained an ongoing policy of reviewing existing regulation against objectives, and assessing the impact of regulation on trade and investment.

Review bodies were set up as appropriate for each review, including as appropriate external experts, representatives of interest groups and relevant government officials. Criteria for review were specified in the terms of reference.  There was an expectation that review findings would be available for public comment before decisions were made by government.
	Review and evaluation are important components of New Zealand’s regulatory policy framework.  Central principles and guidance documents apply to new proposals and reviews of existing regulations.  These stress the importance, and encourage the ethos, of evaluating and reviewing the effectiveness of regulations, including regulatory tools and institutions.  As the RIA regime is further entrenched within government processes, the underlying framework is being increasingly employed when reviewing existing regulations.  
New Zealand has developed a number of guidelines for developing policy and regulatory proposals that take into account trade and investment issues.  These provide benchmarks for best practice for regulatory reviews (see above for further details).

 

	Reform of Industry/Sector Specific Regulation


	From 1984 New Zealand embarked on an extensive programme of deregulation and regulation review, resulting in widespread removal of industry specific regulation with the aim of providing business with a clear, consistent operating environment which relied mainly on market forces to allocate resources.
	Since 1996 New Zealand has carried out initiatives to deregulate agricultural producer boards and the electricity generation market. There is ongoing work assessing the effect of deregulation on the economy and ensuring that any intervention is appropriate, transparent and the minimum necessary to address the problem.

 

The Telecommunications Act 2001 provides industry specific regulation.  The government introduced an Internet Grade bitstream unbundling in 2004.
The Electricity and Gas Industries Act 2004 provides for the Commerce Commission to have regulation making powers covering such matters as consumer protection, promotion of retail competition, improved information for market participants and development of distributed generation.  

The Electricity Act was amended in 2004 to expand the Electricity Commission’s function, requiring it to endeavour to ensure that New Zealand’s electricity supply is secure, with adequate reserves for dry years, and to promote and facilitate the efficient use of electricity.  In 2004 the government also introduced the low fixed charge tariff regulations, requiring all electricity retailers to offer a tariff option in which the fixed charge portion cannot exceed 30 cents per day for those consumers who use less than 8000kWh of electricity per year.  

Amendments to the Gas Act 1992 were made in October 2004 to provide for a co-regulatory regime in the gas sector in New Zealand.  In October 2005, an open access regime was implemented on commercial terms to the Maui pipeline, New Zealand’s most significant gas transmission pipeline.

The Meat Board Act passed in June 2004 enabled the meat industry to merge its levying and industry-good functions with the wool industry (as provided under the Wool Industry Restructuring Act 2003) under the Commodity Levies Act 1990 (CLA).  This allows the two industries to benefit from greater synergies and cost efficiencies as well as from the improved accountability mechanisms of the CLA.




