
	 CHAPTER 4: INVESTMENT

	Objective

APEC economies will achieve free and open investment in the Asia-Pacific region by:

a. liberalizing their respective investment regimes and the overall APEC investment environment by, inter-alia, progressively providing for MFN treatment and national treatment and ensuring transparency; 

b. facilitating investment activities through, inter-alia, technical assistance and cooperation, including exchange of information on investment opportunities; and,

c. implementing and maintaining standards  consistent with the APEC Leaders’ Transparency Standards.



	Guidelines
Each APEC economy will:

a.          progressively reduce or eliminate exceptions and restrictions to achieve the above objective, using as an initial framework the WTO Agreement, the APEC Non-Binding Investment Principles, the APEC Leaders’ Transparency Standards, any other international agreements relevant to that economy, and any commonly agreed guidelines developed in APEC including the Menu of  Options for Investment Liberalization and Business Facilitation;
b. 
seek to expand APEC’s network of bilateral and regional investment agreements and contribute to multilateral work on investment;

c.
facilitate investment flows within the Asia-Pacific region through promoting awareness of investment opportunities, undertaking capacity building and technical cooperation activities, and implementing measures such as those in the Menu of Options; and

d. 
examine ways to incorporate new investment forms and activities for the economic development of the Asia-Pacific region including investment forms and activities that support the new economy. 


	Collective Actions
APEC economies will:

1.
Transparency

Short-term

a.
Increase the transparency of APEC investment regimes by:

(i)
Updating the APEC Guidebook on Investment Regimes;

(ii)
Establishing software networks on investment regulation and investment opportunities;

(iii)
Improving the state of statistical reporting and data collection; 
(iv) Increasing understanding among member economies on investment policy-making issues; and

(v) Fully implementing and maintaining the APEC Leaders’ Transparency Standards.

2.
Policy Dialogue

Short-term

b.
Promote dialogue with the APEC business community on ways to improve the APEC investment environment.

c.
Continue a dialogue with appropriate international organizations dealing with global and regional investment issues.

3.
Study and Evaluation

Short-term

d.
Define and implement follow-on training to the WTO implementation seminars;
e.
Undertake an evaluation of the role of investment liberalization in economic development in the Asia-Pacific region.

f.
Study possible common elements between existing subregional arrangements relevant to investment.

Medium-term

g.
Refine APEC’s understanding of free and open investment.

Long-term

h.
Assess the merits of developing an APEC-wide discipline on investment in the light of APEC’s own progress through the medium-term, as well as developments in other international fora.
i.
Study the advantages and disadvantages of creating investment rules – bilateral, regional, or multilateral – with a view to fostering a more favorable investment environment in the Asia- Pacific region.
4.
Facilitation

Short-term and continuing
j.
Undertake practical facilitation initiatives by:

(i)
Progressively working towards reducing impediments to investments including those investments related to e-commerce;

(ii)
Undertaking the business facilitation measures to strengthen APEC economies; and

(iii)
Initiating investment promotion and facilitation activities to enhance investment flow within APEC economies.

5. Economic and Technical Cooperation

Short-term

k.
Identify ongoing technical cooperation needs in the Asia-Pacific region and organize training programs which will assist APEC economies in fulfilling APEC investment objectives.

6. Capacity Building Initiatives

l.
Undertake new activities that contribute to capacity building.

7. Menu of Options

m.
Ongoing improvement of the Menu of Options.
The current CAP relating to investment can be found in the Investment Collective Action Plan.


	Brunei Darussalam’s Approach to Investment in 2006
Brunei Darussalam owes its economic prosperity mainly to its abundant petroleum and natural gas resources. However, recognising that a more diverse economic base is in the long-term interest of the nation and the community; the Government of His Majesty the Sultan and Yang Di-Pertuan of Brunei Darussalam is also driving towards economic diversification in order to steer away from this continued dependence on non-renewable resources so as to ensure a more sustainable economy. 

The aspiration for a more sustainable economic development through further economic diversification, is sought particularly through the strengthening of the currently under-developed private sector, by encouraging more Foreign Direct Investment (FDI) and corporatisation, commercialisation of government agencies and enhancing the capabilities of our Small and Medium Enterprises (SMEs) that make up more than 90% of Brunei’s business operations.

In this regard, the investment regime of Brunei Darussalam has undergone a substantive revision in order to create an environment that is favourable and conducive for trade and investment. By establishing a strong legal infrastructure, supported by a competitive market environment, Brunei Darussalam intends to attract and facilitate the flow of more foreign direct investment into the country.

Competitive investment incentives are ready and available for investors throughout the business cycle of start up, growth, maturity and expansion. The Investment Incentive Act which was enacted in 1975 provides tax advantages at start up and ongoing incentives throughout growth and expansion that are comparable if not better than those offered by other countries in the region. 

Industrial policies including manpower, ownership, government support and facilities remain open and flexible for all categories of industrial activities. Brunei Darussalam maintains a realistic approach where a variety of arrangements are feasible. Policies relating to ownership allow for full foreign ownership, majority foreign ownership and minority foreign ownership, as per the type of industry and situation. 




	Brunei Darussalam’s Approach to Investment Measures in 2006

	Section
	Improvements Implemented Since Last IAP
	Current Investment Measures Applied
	Further Improvements Planned

	General Policy Framework

	
	Brunei Darussalam is a signatory to the 1998 ASEAN Investment Area (AIA) Agreement which contains commitments for the liberalization, facilitation and cooperation of investment measures and activities amongst all ASEAN member countries.

Under the AIA Agreement, Brunei Darussalam is bound to undertake measures that: 

· Are fair and mutually beneficial

· Enhance transparency 

· Promote consistency in the application of investment laws and regulations

· Create a predictable investment regime

· Encourage the promotion, facilitation, cooperation and liberalisation of investment activities, and 

· Enhance the attractiveness of the investment environment

In addition, Brunei have formed a corporate body BEDB that aims to attract and retain local and foreign direct investment to further diversify Brunei Darussalam’s economy and create employment opportunities for its people


	

	Transparency
Implement APEC 

Leaders’ Transparency 

Standards on 

Investment(  


	
	Brunei Darussalam publishes its laws, regulations, and procedures and makes them available to the public and are easily obtainable from the Attorney-General’s Chambers. The laws and regulations are enacted in the Investment Incentive Act and was amended by Investment Incentive Order 2001.

Regular publications of Government Gazette which publishes relevant amendments to laws and regulations of Brunei Darussalam

Information on laws and regulations are also available on the Brunei government website http://www.brunet.gov.bn.

Brunei also through BEDB continue to conduct press conferences with stake holder, media as well as undertake public consultation


	

	Non-discrimination

	
	Brunei Darussalam provides non-discriminatory treatment to foreign investors and allows foreign equity participation. 

Under the 1998 ASEAN Investment Area (AIA) Agreement, Brunei Darussalam is committed to accord non-discriminatory treatment to ASEAN and non-ASEAN investors; by opening up all industries for investment to ASEAN investors by 2010 and to all other investors by 2020. Some exceptions however, are maintained as specified in the AIA under the Temporary Exclusion Lists (TEL) and Sensitive Lists (SL) for various sectors.


	

	Expropriation and Compensation


	
	Brunei Darussalam is a signatory to the 1987 ASEAN Agreement for the Promotion and Protection of Investments which:

· Extends protection to investment against expropriation. 

· Guarantees repatriation of capital, profits and earnings on direct investments activities from nationality (legal or natural) of the contracting parties


	Brunei will continue to maintain such policy

	Protection from Strife
 and Similar Events


	Policy are in place
	Provisions are usually encompassed in BITS agreement
	

	Transfers of capital related to investments

	Brunei maintain its policy of no restriction

	Brunei Darussalam does not impose any restrictions on transfer of capital or remittance of earning profits and dividend on investment.

Brunei Darussalam adopts a non-intervention fiscal policy towards the flow of capital into and out of the country. There is no foreign exchange control. 

Brunei Darussalam does not restrict the repatriation of funds related to investments such as profits, dividends, royalties, loan payment and liquidation funds.


	

	Performance Requirements

	
	Brunei Darussalam does not maintain any WTO-inconsistent trade-related investment measures.
	

	Entry and Stay of Personnel

	
	All foreigners require work permits which are valid for two years. Application must first be made to the Labour Department for a labour license. On the recommendation of the Labour Department, the Immigration Department will give permission for the workers to enter Brunei Darussalam.  Permission to enter will be in the form of visas

The Labour department requires either a cash or in lieu of that, a banker’s guarantee when the employer submits the work permit application. The deposit or bank guarantee is used for purposes in connection with the entry, subsistence allowance, housing, medical care and repatriation.

Identity cards must also be applied to the Immigration Dept and are required to be renewed annually
	

	Settlement of Disputes

	
	Dispute resolution is provided under Brunei Darussalam’s Arbitration Act (Cap 173). Brunei Darussalam is party to ICSID.

	

	Intellectual Property

	
	The following laws provide adequate protection against infringement of Intellectual Property Rights;

Trade Mark Act (Cap 98) – This Act provides for trade marks: application for registered trade marks; ground for refusal of registration, effects of registered trade marks; registration procedure; duration, renewal and alteration of registered trade marks; protection of well-known trade marks; emblems and proceedings relating to importation of infringing goods.

Merchandise Mark (Cap 96) – This Act provides for fraudulent marks on merchandise: trade mark, property mark and other marks; trade descriptions; unintentional contravention and forfeiture of goods.

Invention Act (Cap 72) – This Act provides for the grant of exclusive privileges in respect of inventions.

Copyright and related rights are protected under the Copyright Order 1999. This Order protects literary and artistic works, sound recordings, films, broadcasts or cable programmes and the typographical arrangement of published edition. Proceedings for infringement of copyright can be brought in the civil court or the criminal court.

Layout designs of integrated circuits are protected under the Layout Designs Order 1999. Protection is automatic as there is no requirement for registration or deposit of layout design

The owner of an industrial design may also apply for the protection of his design under the Industrial Design Order 1999.


	Continue to provide  capacity building to enforcement agencies through various fora’s including APEC IPEG related works.

	Avoidance of Double Taxation

	
	Double Taxation Agreement exists with the United Kingdom and Indonesia. The agreement provides proportionate relief from Brunei Darussalam income tax upon any part of the income which has been or is liable to be charged with United Kingdom and Indonesia income tax. Tax credits are only available for resident companies.


	Brunei continue to actively pursue Avoidance of Double Taxation at a bilateral level.



	Competition Policy and Regulatory Reform

	
	
	

	Business Facilitating Measures to Improve the Domestic Business Environment

	
	Main Agencies responsible:

· The Ministry of Industry & Primary Resources (MIPR) is responsible for promoting and facilitating industrial development in Brunei Darussalam by offering investors security, stability, continuity, confidence and competitiveness. In this regard, the Ministry acts as a “One-Stop Shop” for investors wishing to make use of the country’s industrial sites and facilities. The Brunei Industrialo Development Authority (BINA), under the Ministry. Coordinates all industrial development activities and will liaise with other agencies to expedite applications for those requiring Government facilities and assistance.

· The Brunei Economic Development Board (BEDB) aims to attract and retain local and foreign direct investment to further diversify Brunei Darussalam’s economy and create employment opportunities for its people. In doing so, BEDB coordinates with relevant ministries and agencies to facilitate investors and maximize benefits. In its efforts to kick start economic diversification, BEDB unveiled a two prong strategy which expects to draw US4.5 billion in new investments and create at least 6,000 permanent jobs by 2008. The first prong of the strategy involves accessing and attracting foreign investors to develop downstream and manufacturing industries in Sungai Liang and Pulau Muara Besar. The second prong of the strategy involves developing four prioritized industry clusters to complement the development of Sungai Liang and Pulau Muara besar which includes services, financial services, hospitality and tourism and transport and logistic. For further information on diversification strategy can be accessed through BEDB’s website at www.bedb.com.bn
· Ministry of Foreign Affairs and Trade  is responsible for coordinating and formulating national investment policies and will continue to monitor changes and development nationally regionally and globally with the view to further enhance and Improve the investment climate of Brunei Darussalam.
In addition, steps have been taken to ensure the creation of an attractive and competitive environment for foreign investors through the provision of investment incentives. 

Under the Investment Incentives Order 2001, Brunei Darussalam offers investment incentives,  mainly in the form of tax exemptions, for companies that have been granted “Pioneer Status” and for the expansion of established enterprises.  

Longer corporate tax relief periods are provided to promote the establishment of industries, with emphasis on pioneer enterprises including high-technology industries, export-oriented manufacturing and services industries, research and development, transhipment, and activities that support the introduction of new technology into Brunei Darussalam. 

Any limited company with a Pioneer Status Certificate will be granted an exemption from payment of corporate income tax, normally levied at a rate of 30 %, for between two and five years depending on the level of investments on capital assets. The exemption begins on the first day of production and may be extended up to 20 years. 

Pioneer Status companies are also exempted from payment of customs duty on plant, machinery, and equipment to be installed on its premises, and raw materials that are not available in Brunei Darussalam and are to be used in the production of the pioneer products. 

Under this act, tax incentives are also provided for the expansion of enterprise already established in Brunei Darussalam, if the expansion is judged to be beneficial to the country and in the public interest. 

Brunei Darussalam continues to review and further improve the general investment framework of the country in order to create an environment that is favourable and conducive for trade and investment.
	

	Other Investment Measures


	
	
	


	Improvements in Brunei Darussalam’s Approach to Investment Measures since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Made to Date

	General Policy Framework

	Brunei Darussalam was committed towards creating a condusive business environment and encourages foreign direct investment. The Ministry of Industry and primary Resources acts as the focal point for all industrial development. Investors requiring Government facilities and assistance need only to deal with the Ministry of Industry and Primary Resources, which will liaise with other agencies and expedite applications. All investment sectors are open to foreign investors except for a few restricted sectors which the Government is the major provider of services such as the mass media, telecommunications, posts, energy and utilities. Other restricted activities are banking, arms and ammunitions, retail businesses, petrol stations and sales and manufacture of liquor.Brunei Darussalam does not restrict the repatriation of capital and there are no restrictions imposed on the remittance of earnings, profits and dividends from investments.Brunei Darussalam allows recruitment of foreign workers ranging from labourer to executive managers in areas in which the supply of local workers is insufficient.

	Setting of BEDB as a new corporate body to attract FDI into Brunei.

	Transparency
Implement APEC Leaders’ 

Transparency Standards on 

Investment(  


	Brunei Darussalam promoted transparency of its investment regime through publication or / and electronic media of information such as investment guide, information related to investment, dissemination through briefings and public announcement of gazetted relevant laws and regulations. Brunei Darussalam also participates in transparency and information sharing under APEC activities
	Brunei continue to maximise transparency measures

	Non-discrimination

	Brunei adopt non-discriminatory treatment to all foreign investors.
	

	Expropriation and Compensation

	Provision for expropriation and compensation is usually included in bilateral investment agreements. There has been no instance of expropriation and compensation of foreign investment in Brunei Darussalam
	Policy is in place and is protected through bilateral agreements

	Protection from Strife and Similar Events

	Provision for Protection from Strife and Similar Events is usually included in bilateral investment agreements.

 

	

	Transfers of Capital Related to Investments

	Brunei Darussalam does not restrict the repatriation of funds related to investments such as profits, dividends, royalties, loans payments and liquidation. There is no restriction on foreign exchange
	

	Performance Requirements


	Brunei Darussalam does not impose any non WTO inconsistent restriction or requirement as per its TRIMS commitment

	

	Entry and Stay of Personnel

	
	Increasing number of nationals from various country have been allowed entry and stay without visa or extended period of time to stay. Please refer to Brunei IAP submission under Business Mobility



	Settlement of Disputes

	Brunei Darussalam adopts the WTO dispute settlement procedures to settle trade disputes between Governments. Brunei Darussalam is adopting a programme to establish Bilateral Investment Treaties (BIT’s) with her trading partners. BIT’s provide among other things, a mechanism to settle investment disputes through bilateral consultations or arbitration under international rules.The Convention On the Recognition and Enforcement Of Foreign Arbitral Awards (“the New York Convention”), which was adopted by the United Nations Conference on International Commercial Arbitration on The 10th June 1958, has been incorporated into the Laws of Brunei by virtue of the Arbitration Act Cap.173. Brunei is party to ICSID.

	

	Intellectual Property 


	
	Various enactment of legislation allow for protection of IP Rights

	Avoidance of Double Taxation

	Pursuant of DTA agreement with various countries
	Signing of several DTA on a bilateral basis

	Competition Policy and Regulatory Reform

	
	

	Business Facilitating Measures to Improve the Domestic Business Environment 


	Facilitating of investment previously was solely the responsibility of Ministry of Industry and Primary Resources
	In addition to MIPR, BEDB is responsible for attracting Foreign Direct Investment in conjunction with MIPR and other relevant agencies


Appendix – APEC Leaders’ Transparency Standards on Investment

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.  

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed APEC sub-fora that have elaborated transparency provisions to review these regularly, and, where appropriate, improve, revise or expand them further.  Economies were further instructed that such revised transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on investment were developed for incorporation into the Leaders’ Statement.  These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos and also build on the Options for Investment Liberalization and Business Facilitation to Strengthen the APEC Economies – For Voluntary Inclusion in Individual Action Plans.  Economies agree to implement, in respect of investment, the General Principles contained in paragraphs 1 through 6 and paragraph 11 of the Leaders’ Statement.  

These principles provide specific guidance for implementation within an investment context.  

1.  Each Economy will, in the manner provided for in paragraph 1 of the Leaders’ Statement, ensure that its investment laws, regulations, and progressively procedures and administrative rulings of general application (“investment measures”) are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.  

2.  In accordance with paragraph 2 of the Leaders’ Statement, each Economy will, to the extent possible, publish in advance any investment measures proposed for adoption and provide a reasonable opportunity for public comment.  

3.  In accordance with paragraph 3 of the Leaders’ Statement, upon request from an interested person or another Economy, each Economy will:  (a)  endeavor to promptly provide information and respond to questions pertaining to any actual or proposed investment measures referred to in paragraph 1 above; and (b) provide contact points for the office or official responsible for the subject matter of the questions and assist, as necessary, in facilitating communications with the requesting economy.  

4. Where warranted, each Economy will ensure that appropriate domestic procedures are in place to enable prompt review and correction of final administrative actions, other than those taken for sensitive prudential reasons, regarding investment matters covered by these standards, that: (a) provide for tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the investment matter; (b) provide parties to any proceeding with a reasonable opportunity to present their respective positions; (c) provide parties to any proceeding with a decision based on the evidence and submissions of record or, where required by domestic law, the record complied by the administrative authority; and (d) ensure subject to appeal or further review under domestic law, that such decisions will be implemented by, and govern the practice of, the offices or authorities regarding the administrative action at issue.  

5.  If screening of investments is used based on guidelines for evaluating projects for approval and for scoring such projects if scoring is used, each Economy will promptly publish and/or make publicly available through other means those guidelines.  

6. Each Economy will maintain clear procedures regarding application, registration, and government licensing of investments by:  (a)  publishing and/or making available clear and simple instructions, and an explanation of the process (the steps) involved in applying/government licensing/registering; and (b) publishing and/or making available definitions of criteria for assessment of investment proposals.  

7.  Where prior authorization requirement procedures exist, each Economy will conduct reviews at the appropriate time to ensure that such procedures are simple and transparent.  

8.  Each Economy will make available to investors all rules and other appropriate information relating to investment promotion programs.  

9. When negotiating regional trade agreements and free trade agreements that contain provisions with an investor/state dispute settlement mechanism, each Economy should consider whether or not to include transparency provisions along the following lines: allowing public access to documents submitted to or issued by the investor/state arbitration tribunal; providing for open hearings before the investor/state arbitration tribunal; and authorizing investor/state arbitration tribunals to accept and consider submissions from other persons and entities who are not parties to the dispute.  Consistent with paragraph 11 of the Leaders’ Statement, appropriate exceptions for confidentiality should be made.

10.  Each Economy will participate fully in APEC-wide efforts to update the APEC Investment Guidebook.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Investment, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� attached at the end of this document.


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Investment, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� attached at the end of this document. Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.





  





