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	Chapter 12 : Dispute Mediation

	Objective

APEC economies will: 

a. encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures;

b. facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and 

c. ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.


	Guidelines

Each APEC economy will:

a. provide for the mutual and effective enforcement of arbitration agreements and the recognition and enforcement of arbitral awards;

b. provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

c. promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.


	Collective Actions

APEC economies will:

a. with respect to resolution of disputes between APEC economies;

i. promote dialogue and increased understanding, including exchange of views on any matter that may lead to a dispute, and cooperatively examine on a voluntary basis disputes that arise, utilizing policy dialogue such as the “Trade Policy Dialogue” of the CTI; 

ii. give further consideration as to how the above Trade Policy Dialogue or similar functions of other fora may be used by APEC economies for the exchange of information, enhanced dialogue and mediation; and

iii. examine the possible future evolution of procedures for the resolution of disputes as the APEC liberalization and facilitation process develops; 

b. with respect to resolution of disputes between private parties, and between private parties and APEC economies; 

i.     provide CTI with a listing of arbitration, mediation, and conciliation services available to private entities of other APEC economies, including a description of any such service which might provide a useful model for private-to-government dispute resolution in the Asia-Pacific region, and make such information widely available to the business/private sector in the Asia-Pacific region;

ii.    provide CTI with comments regarding experiences with the above services;

iii.    accede where appropriate to international agreements for the settlement of disputes between governments and private entities such as the Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and

iv.    accede where appropriate to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention); 

c. with respect to transparency;


promote transparency on an APEC-wide basis, through, for example, publication of a guide book on arbitration, mediation, and conciliation services available in each APEC economy; and

d. with respect to the above collective actions, continue to report to CTI on progress, with recommendations.  
The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	Hong Kong, China’s Approach to Dispute Mediation in 2006
Hong Kong, China follows the WTO dispute settlement procedures to settle trade disputes with other governments.  Where the other government is not a WTO member, Hong Kong, China will seek to settle the trade disputes by consultations.  In addition, Hong Kong, China has concluded with its major economic partners 15 bilateral Investment Promotion and Protection Agreements (IPPAs) which provide for, among other things, mechanism for settling investment disputes through consultation or arbitration under international rules.  

Hong Kong, China continues to promote settlement of trade and investment disputes by Alternative Dispute Resolutions (ADRs), including arbitration.  The Arbitration Ordinance (Cap. 341) provides a legislative framework for the conduct of arbitration and the enforcement of and appeal against arbitral awards.  It also serves as the implementing legislation for the New York Convention.

Hong Kong, China continues to make laws, regulations and administrative procedures transparent.  Full text of our statute laws is available on the Internet.  The text of major bilateral agreements of Hong Kong, China including IPPAs that have come into force are also available on the Internet.  Hyperlinks to external websites containing texts of most of the multilateral treaties applying to Hong Kong, China have been created.




	Overview of Disputes Involving Hong Kong, China Since the Last IAP

Since the last IAP, Hong Kong, China did not have any government-to-government or government-to-private entity disputes relating to trade and investment that are subject to dispute resolution proceedings.  




	Hong Kong, China’s Approach to Dispute Mediation in 2006

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	No changes took place.

	Hong Kong, China follows the WTO dispute settlement procedures to settle trade disputes with other governments.

Hong Kong, China has established a number of bilateral investment promotion and protection agreements (IPPAs) with its major economic partners.  These IPPAs provide, among other things, that the contracting parties may settle any disputes relating to interpretation and application of the agreement through bilateral consultations or arbitration under international rules.  The texts of IPPAs that have come into force can be found at http://www.legislation.gov.hk/table2ti.htm.  More information can be found at http://www.info.gov.hk/info/hkin/ippa.pdf.

The Closer Economic Partnership Arrangement between Hong Kong, China and China, signed on 29 June 2003, the first free trade/economic integration arrangement for Hong Kong, China under the WTO framework, provides for the two sides to resolve their disputes under the Arrangement through bilateral consultation.

The contact point for further information is:

Multilateral Division

Trade and Industry Department

Tel: (852) 2398 5399; Fax: (852) 2390 7479

E-mail: mdiv1@tid.gov.hk

	Short/Medium Term (2007 ‑ 2009)

To initiate new IPPA negotiations as appropriate.

Short/Medium/Long Term (2007 ‑ 2010)

To resolve disputes with our economic partners through consultations, negotiations, or arbitration as appropriate.  For settlement of disputes related to multilateral or plurilateral trade agreements, Hong Kong, China will adhere to the WTO dispute settlement procedures.

	Disputes between Governments and Private Entities


	No changes took place.
	The International Convention on the Settlement of Investment Disputes between States and Nationals of Other States (Washington Convention) and the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention) are applicable to Hong Kong, China.

Bid challenges under the WTO Agreement on Government Procurement (GPA) may be made before the Review Body on Bid Challenges (website: http://www.tid.gov.hk/english/trade_relations/‌tradefora/reviewbody/reviewbody.html).

All the IPPAs which Hong Kong, China entered into provide for a mechanism for the settlement of investment disputes with private parties of the other contracting parties through consultations and arbitration under international rules.

The Hong Kong International Arbitration Centre (HKIAC) (website: http://www.hkiac.org) provides services and facilities in arbitration, mediation and conciliation for disputes, including those between the Government of HKSAR and private parties.  Its services are available to any parties in a commercial dispute, irrespective of their nationalities, who have agreed to submit their dispute to HKIAC.

The Office of the Ombudsman (website: http://www.ombudsman.gov.hk/) investigates complaints against administrative decisions or acts of public bodies and Government, including decisions or acts which may affect trade and investment.  In certain cases, it is also possible to appeal against an administrative decision before the Administrative Appeal Tribunal.  As the legal system of Hong Kong, China is based on the common law, it is always possible for an aggrieved party to apply for judicial review of administrative decisions made by the Government and public bodies, including those which may affect trade and investment.

The contact point for further information is:

Multilateral Division

Trade and Industry Department

Tel: (852) 2398 5399; Fax: (852) 2390 7479

E-mail: mdiv1@tid.gov.gk

	Short/Medium/Long Term (2007 ‑ 2010)

To review regularly the existing avenues and procedures for dispute settlement with a view to improving them further.

	Disputes between Private Parties


	No changes took place.

	The Arbitration Ordinance (Cap. 341) (available at website: http://www.legislation.gov.hk/blis_export.nsf/CurAllEngDocAgent?OpenAgent&Chapter=341) is the legislative framework for arbitration.  Under the Ordinance, the court’s intervention in arbitration proceedings is kept to the minimum.  If a party, in breach of an arbitration agreement, commences legal proceedings in the court, the court shall, on the request of another party, refer the parties to arbitration unless it finds that the arbitration agreement is null and void, inoperative or incapable of being performed.

The Arbitration Ordinance also serves as the implementing legislation for the New York Convention.  Domestic and international arbitration awards are enforceable in the same way as a domestic judgment with the leave of the court.

HKIAC (website: http://www.hkiac.org) provides services and facilities in arbitration, mediation and conciliation for disputes between private parties.  Its services are available to any parties in a commercial dispute, irrespective of their nationalities, who have agreed to submit their dispute to HKIAC.  It operates the Hong Kong Office of the Asian Domain Name Dispute Resolution Centre, one of four domain name dispute resolution providers appointed (in December 2001) by the Internet Corporation for the Assignment of Names and Numbers to provide domain dispute resolution services with regard to general top level domain names (gTLDs).  HKIAC is the sole provider of dispute resolution services with regard to .hk domain names.  In September 2002, HKIAC was appointed by China Internet Network Information Center to resolve .cn domain name disputes.

HKIAC launched its Electronic Transaction Arbitration Rules in January 2002 to provide a set of arbitration rules for adoption by online merchants in Hong Kong in respect of consumer disputes.

The contact point for further information is:

Multilateral Division

Trade and Industry Department

Tel: (852) 2398 5399; Fax: (852) 2390 7479

E-mail: mdiv1@tid.gov.hk
	Short/Medium/Long Term (2007 ‑ 2010)

To review regularly the existing avenues and procedures for dispute settlement with a view to improving them further.

	Transparency 


	Made available on the Internet significant judgments and determinations since 1966 of High Court (Court of Appeal and Court of First Instance), District Court, Family Court and Lands Tribunal.


	Hong Kong, China maintains a high level of transparency of government laws, regulations and administrative procedures:

· all primary and subsidiary legislation (and amendments of them) are published in the Government Gazette and in the Laws of Hong Kong.  They are also available on the Internet under the Bilingual Laws Information System (BLIS) (website: http://www.doj.gov.hk/eng/laws/);

· administrative procedures, particularly those relating to trade and investment, are widely publicized;

· significant judgments and determinations since 1966 of the Court of Final Appeal (since 1997), High Court (Court of Appeal and Court of First Instance), District Court, Family Court and Lands Tribunal are available on the Internet (website: http://legalref.judiciary.gov.hk/lrs/common/ju/judgment.jsp); and

· lists of the major bilateral agreements of Hong Kong, China and the multilateral treaties applying to Hong Kong, China are available on the Internet (website: http://www.legislation.gov.hk/choice.htm).  The texts of major bilateral agreements including IPPAs that have come into force are also available on the Internet (website: http://www.legislation.gov.hk/table2ti.htm).
The Government also provides information to the public about the Government routinely or on request according to the “Code on Access to Information” (website: http://www.info.gov.hk/access/).

Information on the laws, regulations and administrative procedures of Hong Kong, China in the area of dispute settlement can also be found in the Guide to Arbitration and ADR in APEC Member Economies at the APEC website at http://www.arbitration.co.nz‌/introduction.asp.

The contact point for further information is:

International Law Division

Department of Justice

Tel: (852) 2867 4249; Fax: (852) 2877 2130

E-mail: ild@doj.gov.hk

	Short/Medium/Long Term (2007 ‑ 2010)

To publicize as appropriate the availability of avenues and procedures for dispute settlement.

Continue to explore ways to enhance further the transparency of government laws, regulations and administrative procedures.

Continue to make the texts of bilateral agreements available and to facilitate access to the texts of multilateral treaties on the Internet by phases.

	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	No changes took place.
	Under the Arbitration Ordinance (Cap. 341) (available at website: http://www.legislation.gov.hk/blis_export.nsf/CurAllEngDocAgent?OpenAgent&Chapter=341) which also serves as the implementing legislation for the New York Convention, domestic and international arbitration awards are enforceable in the same way as a domestic judgment with the leave of the court.

An arbitral award made in Mainland China by a recognized Mainland China arbitral authority in accordance with the Arbitral Law of the Mainland is also enforceable in Hong Kong in more or less the same manner as a New York Convention award in accordance with an arrangement between Hong Kong, China and Mainland China concluded in June 1999.

The usual means of execution of judgments may be used to enforce an arbitration award if a party fails to comply with the arbitration award.

If a party, in breach of an arbitration agreement, commences legal proceedings in the court, the court shall, on the request of another party, refer the parties to arbitration unless it finds that the arbitration agreement is null and void, inoperative or incapable of being performed.  This follows the provision in the United Nations Commission on International Trade Law (UNCITRAL) Model Law.

The grounds on which enforcement of an award may be refused follow, more or less the same, those under the New York Convention.

The contact point for further information is:

Multilateral Division

Trade and Industry Department

Tel: (852) 2398 5399; Fax: (852) 2390 7479

E-mail: mdiv1@tid.gov.hk

	No further actions planned.

	Independent Review Procedures


	No changes took place.
	Under the Arbitration Ordinance, in respect of arbitration under the domestic regime, appeal on an arbitration award may be brought with the leave of the court on any question of law arising out of the award made.  The court, however, will not grant leave unless it considers that, having regard to all the circumstances the determination of the question of law concerned could substantially affect the rights of one or more of the parties to the arbitration agreement.  The parties may waive this right of appeal if they enter into an exclusion agreement to this effect after the commencement of arbitration proceedings.

Arbitration under the international regime follows that of UNCITRAL Model Law and there is no corresponding provision on right of appeal on an arbitral award as that provided for arbitration under the domestic regime.

The contact point for further information is:

Multilateral Division

Trade and Industry Department

Tel: (852) 2398 5399; Fax: (852) 2390 7479

E-mail: mdiv1@tid.gov.hk
	No further actions planned.


	Improvements in Hong Kong, China’s Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	Hong Kong followed the WTO dispute settlement procedures to settle trade disputes between governments.

At the end of 1996, we have signed 11 bilateral investment promotion and protection agreements (IPPAs) with Australia, Austria, Belgium/Luxembourg, Denmark, France, Germany, Italy, the Netherlands, New Zealand, Sweden and Switzerland respectively.  IPPAs provided, among other things, a mechanism to settle any disputes which may arise between the contracting parties relating to interpretation and application of the agreements through bilateral consultations or arbitration under international rules.

	Have signed 4 more bilateral IPPAs with Japan, Korea, Thailand and the UK respectively since 1997.

	Disputes between Governments and Private Entities


	The International Convention on the Settlement of Investment Disputes between States and Nationals of Other States (Washington Convention) and the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention) applied to Hong Kong.

IPPAs which Hong Kong entered into also provided a mechanism to settle investment disputes with private entities of the other contracting parties through bilateral consultations and arbitration under international rules.

Private parties aggrieved by an administrative act of the Government might lodge a complaint with the Independent Commissioner for Administrative Complaints (the Office of the Ombudsman).  There were also statutory provisions for complaints, appeals and petitions against government administrative decisions in specific areas.  At common law, administrative decisions are subject to judicial review by the court.

The Hong Kong International Arbitration Centre (HKIAC) provided services and facilities in arbitration, mediation and conciliation.


	At the end of 1996, there were extensive amendments to the Arbitration Ordinance, primarily to bring the regulations for domestic arbitration more in line with those for international arbitration.

A Bid Challenge Review Body was set up in December 1998 pursuant to the WTO Agreement on Government Procurement (GPA) to receive bid challenges on alleged breaches of the GPA during government tenders.

	Disputes between Private Parties


	The Arbitration Ordinance provided a comprehensive legal framework for arbitration procedures, enforcement of arbitration agreements and arbitration awards.  It also served as the implementing legislation for the New York Convention.  Domestic and international arbitration awards were enforceable in the same way as a domestic judgment with the leave of the court.

HKIAC provided services and facilities in arbitration, mediation and conciliation.
	At the end of 1996, there were extensive amendments to the Arbitration Ordinance, primarily to bring the regulations for domestic arbitration more in line with those for international arbitration.

HKIAC started to operate in 2001 the Hong Kong Office of the Asian Domain Name Dispute Resolution Centre to provide domain dispute resolution services with regard to general top level domain names (gTLDs).  It is also a provider of dispute resolution services for .cn domain names, and the sole provider of dispute resolution services for .hk domain names.  (2002 ‑ 2003 IAPs) 

HKIAC also launched its Electronic Transaction Arbitration Rules in 2002 to provide a set of arbitration rules for adoption by online merchants in Hong Kong in respect of consumer disputes.  (2002 IAP)
The Hong Kong Mediation Council, a body set up within HKIAC, extended for one year the two-year pilot scheme, launched on 1st January 2003, offering pro-bono mediation service to the construction industry.  (2004 & 2005 IAPs)

	Transparency 


	Our laws, regulations and administrative procedures were highly transparent.  All legislation and subsidiary legislation were published.  Administrative procedures were also widely publicized.  Legislation and subsidiary legislation, as well as judgments of the Superior Courts since 1980 including Privy Council decisions from Hong Kong were available electronically through an INFO/LAW system opened to subscription by all.

Furthermore, the Government provided information to the public about the Government routinely or on request according to the “Code on Access to Information”.


	All legislation and subsidiary legislation were made available on the Internet free of charge in 1997.  

In 1998, the judgments and determinations of the Court of Final Appeal, as well as a list of major bilateral agreements concluded between the Government of HKSAR and other jurisdictions were also made available on the Internet.  (1998 IAP)

The list of the bilateral agreements of Hong Kong, China and the list of the multilateral treaties applying to Hong Kong, China were made available on the Internet.  (1999 IAP)

The texts of major bilateral agreements of Hong Kong, China including IPPAs that have come into force were made available on the Internet.  (2000 IAP)

Hyperlinks were created from the list of multilateral treaties applying to Hong Kong, China to external websites containing the texts of most of such treaties.  (2001 & 2002 IAPs)

Significant judgments and determinations since 1966 of the High Court (Court of Appeal and Court of First Instance), District Court, Family Court and Lands Tribunal are also made available on the Internet.  (2003 & 2006 IAPs)   

	Recognition of arbitration agreements and Enforcement of arbitration awards


	Under the Arbitration Ordinance, which served as the implementing legislation for the New York Convention, domestic and international arbitration awards were recognized and enforced by the court as if they were domestic judgments.  The usual means of execution of judgments might be used to enforce an arbitration award if a party failed to comply with the arbitration award.


	A mechanism was set in place for recognition of arbitration awards made in Mainland China in more or less the same manner as that under the New York Convention.  (2000 IAP)

The Arbitration Ordinance was further amended to make clear that the provision on summary enforcement of awards applied to awards made whether in or outside Hong Kong.  (2000 IAP)

	Independent Review Procedures


	Under the Arbitration Ordinance, in respect of arbitration under the domestic regime, appeal on an arbitration award might be brought with the leave of the court on any question of law arising out of the award made.  The court, however, would not grant leave unless it considered that, having regard to all the circumstances the determination of the question of law concerned could substantially affect the rights of one or more of the parties to the arbitration agreement.  The parties might waive this right of appeal if they entered into exclusion agreement to this effect after the commencement of arbitration proceedings.

Arbitration under the international regime followed that of the United Nations Commission on International Trade Law (UNCITRAL) Model Law and there was no corresponding provision on right of appeal on an arbitral award as that provided for arbitration under the domestic regime.


	No substantial changes of the procedures have taken place since 1996.


