
	CHAPTER 13: MOBILITY OF BUSINESS PEOPLE

	Objective

APEC Economies will:

a. enhance the mobility of business people who are engaged in the conduct of trade and investment activities in the Asia-Pacific region; and

b. enhance the use of information and communication technology (ICT) to facilitate the movement of people across borders, taking into account the Leader’s Statement on Counter Terrorism.



	Guidelines

Each APEC economy work toward achieving the above objectives:

a. abiding by directions and statements from APEC Leaders and Ministers;

b. recognising APEC Principles on Trade Facilitation; 

c.
implementing and maintaining standards consistent with the APEC Leaders’ Transparency Standards; and 
d.
consistent with the Informal Experts Group on Business Mobility’s (IEGBM) capacity building standards and annually agreed goals.



	Collective Actions
APEC economies will:

Exchange Information 

Exchange information on, and ensure the transparency of,  regulatory regimes in regard to the mobility of business people in the region including through regularly updating the information in the online APEC Business Travel Handbook

Short-Term Business Entry

Streamline short-term entry requirements fro business people.  APEC economies will strive on a best endevour basis and according to their immigration procedures to implement one or more of the following options:

i) visa free or visa-waiver arrangements;

ii) participating in APEC Business Travel Card scheme;

iii) multiple short-term entry and stay visas which are valid for at least 3 years. 

Business Temporary Residency

Implement streamlined temporary residence processing arrangements fro the intra-company transfer of senior managers and executives and specialists as defined by individual economies.

Capacity Building (Technical Cooperation and Training)

Develop and implement the mutually agreed standards and benchmarks essential to capacity building and engage in the capacity building initiatives necessary to provide streamlined visa application and immigration entry, stay and departure processing arrangements.

Dialogue with Business

Continue to maintain a dialogue with the APEC Business Mobility Group and the APEC business community (including APEC fora) on mobility issues important to the APEC region and the APEC business community. 

The current CAP relating to mobility of business people can be found in the Mobility of Business People Collective Action Plan.



	United States’ Approach to Mobility of Business People in 2006

On November 25, 2002, President George Bush signed the Homeland Security Act of 2002 into law. This law transfers Immigration & Naturalization Service (INS) functions to the new Department of Homeland Security.  The Department of Homeland Security is responsible for securing our nation's borders and managing immigration processes performed at and between its international ports of entry.  Prior to the founding of the Department of Homeland Security the Immigration and Naturalization Service was the sole agency addressing immigration matters. Under the Department of Homeland Security, immigration services and border enforcement functions have been divided into separate bureaus, allowing both missions to receive the full attention they deserve.  Citizenship & Immigration Services is responsible for immigration services and Customs and Border Protection is responsible for border enforcement.  

The Immigration & Naturalization Service ceased to exist on March 1, 2003.

In support of the Department of Homeland Security overall mission, the Citizenship & Immigration Services primary mission is to administer immigration and naturalization adjudication functions and establish immigration services policies and priorities. 

To further transparency, accessibility, and openness, information concerning U.S. immigration, laws and policies can be found on two websites: www.uscis.gov and www.state.gov.



	United States Approach to Business Mobility in 2006

	Section
	Improvements Implemented Since Last IAP
	Current Business Mobility Related Policies and Arrangements
	Further Improvements Planned

	Regulatory Visa Regimes


	For Visa Waiver participants, machine-readable passports (MRPs) that are issued before October 26, 2005 have no further requirements to meet.  MRPs that are issued between October 26, 2005 and October 25, 2006, are required to have a digital photo printed on the data page or an integrated chip with information from the data page contained within it.  MRPs that are issued on or after October 25, 2006 will be required to have an integrated chip with information from the data page.


	The United States exchanges information with other economies on policies and procedures related to short-term travel and temporary business residency to promote discussion and best practice. Information exchange is facilitated through the Business Mobility Group, the APEC Business Travel Handbook, Internet websites, bilateral discussions and frequent informational meetings with interested business groups and organizations and their representatives. 

The United States publishes information on policies and procedures on visas at the following website:

www.unitedstatesvisas.gov

This website is the single point of access to United States visa information. 

For up-to-date news and information about visa-related matters, you can subscribe to publications from the U.S. Department of State and the Department of Homeland Security.

· Citizenship and Immigration Services offers quick e-mail notification of new Web content. Subscribers may choose from a number of different categories, including Immigration Policy and Procedure Memoranda, Updated Immigration Forms and Forms Information, and What’s New in Laws & Regulations. 

· The Bureau of Consular Affairs offers a monthly newsletter on visa issues. 

Subscriptions for above services are completed online at www.unitedstatesvisas.gov. 

The Visa Waiver Program enables citizens of certain countries to travel to the United States for tourism or business for 90 days or less without obtaining a visa.  Visa Waiver Program travelers must present a machine-readable passport at the U.S. port of entry to enter the U.S. without a visa. Those without machine-readable passports must obtain a nonimmigrant visa. This change includes all categories of passports -- regular, diplomatic, and official, when the traveler is seeking to enter the U.S. for B-1/B-2 purposes. 


	

	Implementation of APEC 

Leaders’ Transparency 

Standards on Business 

Mobility(  


	
	Publication and Access/Information Services

The United States promptly publishes or otherwise makes available through readily accessible, widely available media information on its “immigration measures”.  Various websites include: www.uscis.gov, www.cbp.gov, www.state.gov, www.uscis.gov and www.unitedstatesvisas.gov.  Information can be obtained from the various U.S. Embassies and Consulates around the world.  Information can also be located on the BMG website through the APEC Travel Handbook.

Consultation

The Federal Register is a centralized means of publishing important government documents such as regulations, presidential documents and notices.  Federal Register Publications contain proposed, interim and final rules, as well as notices.  Most rules are published first as proposals and the public is invited to comment on them before they become final and have the force of law.  Interim and final rules have the force of law.  These materials provide valuable insight and commentary on the regulations contained in Title 8 of the Code of Federal Regulations. (8 CFR)

The general provisions of laws enacted by Congress are interpreted and implemented by regulations issued by various agencies.  These regulations apply the law to daily situations.  After regulations are published in the Federal Register, they are collected and published in the Code of Federal Regulations, commonly referred to as the CFR.  The CFR is arranged by subject title and generally parallels the structure of the United States Code.  Thus, Title 8 of the CFR deals with "Aliens and Nationality", as does Title 8 of the United States Code.

Decision Making

CBP officers are trained in decision-making procedures and have access to current written guidelines and instructions relating to interpretation of regulations and laws.  

The Department of State offices strive for reasonable processing times for decision-making in an effort to avoid unnecessary delay or uncertainty on the part of business travelers but the U.S. reserves the right for the application process to take longer than average for security purposes.

Review

The United States provides procedures that are consistent and easily accessible for review and appeal of immigration decisions.  Should a petition or application be denied or revoked by the USCIS, in most cases an individual may appeal that decision to a higher authority (the Administrative Appeals Unit-AAU).  Information about the appeal process can be found on the USCIS website (www.uscis.gov).


	

	Short Term Business Entry  


	 The U.S. Department of Homeland Security continues to expand the electronic entry-exit system, called US-VISIT (United States Visitor and Immigrant Status Indicator Technology).  US-VISIT collects and shares information, including biometric identifiers on visitors to the United States. 

The US-VISIT expedites legitimate travelers, while making it more difficult for those intending to do harm to enter the United States.

US-VISIT has been implemented incrementally.


	To facilitate the mobility of business persons, the United States has at least one visa processing post in every APEC member economy.  The United States provides visas in several categories for bona fide applicants who wish to enter the United States temporarily for business purposes. 

The "visitor" visa is a nonimmigrant visa for persons desiring to enter the United States temporarily for business (B-1).  Examples of type B1 visas are: if the purpose for your planned travel is to consult with business associates; travel for a scientific, educational, professional or business convention; conference on specific dates; settle an estate; or negotiate a contract.  The B-1 visa allows a foreign citizen, to travel to the United States port-of entry and request permission of the U.S. inspector at the border to enter the U.S. 
Some nonimmigrant visa categories allow a person to work in the United States for a limited period of time. For the following visa categories, the Department of Homeland Security, Citizenship and Immigration Services must first approve work petitions:

· H Visa for temporary workers 

· L Visa for employees in intra-company transfers 

· O Visa for workers with extraordinary abilities 

· P Visa for athletes and entertainers 

· Q Visa for international cultural exchange visitors 

· TN Visa for Canadian and Mexican Professionals 

Before work or training can begin, the employer must file a Petition for Nonimmigrant Worker with the Department of Homeland Security, Citizenship & Immigration Service. In some cases the employer must first get a certificate from the Department of Labor.

After Citizenship & Immigration Services approves the petition, it will inform the embassy or consulate where application was received.  Applicants must present proof of the petition when they apply for visas. The “Approval Notice” is considered proof of an approved petition. H and L visa applicants do not need to show that they intend to leave the United States when their temporary work is finished. 

Other nonimmigrant visa categories allow a person to work in the United States, but no petition is required. Here are some of these types of visas: 

· A Visa for diplomats 

· D Visa for crew members 

· E Visa for treaty traders and investors 

· G Visa for employees of international organizations 

· I Visa for representatives of the media 

· J Visa for exchange visitors  

· R Visas of religious worker  

· TN Visa for Canadian professionals

Each applicant for a temporary worker visa must pay a nonrefundable US$100 application fee. 
The issuance of a visa does not guarantee entry into the United States. The Directorate of Border and Transportation Security in the Department of Homeland Security has authority to deny admission. Also, the Directorate of Border and Transportation Security, not the consular officer, determines the period for which the bearer of a temporary work visa is authorized to remain in the United States. At the port of entry, a Directorate of Border and Transportation Security official validates the Record of Arrival-Departure, which notes the length of stay permitted. Those temporary workers who wish to stay beyond the time indicated must contact the Directorate of Border and Transportation Security to request an Application to Extend Status. The decision to grant or deny a request for extension of stay is made solely by the Directorate of Border and Transportation Security. 
All male nonimmigrant tourist and business applicants between the ages of 16-45, regardless of nationality or other factors, must now complete a supplemental application form, which helps inform the consular officer's judgment about visa eligibility. Consular and border officers have the authority to require anyone from any country to complete visa forms if they think it's warranted.

The United States is currently not a participant in the APEC Business Travel Card. However, the United States is pursuing the implementation of limited participation in the APEC Business Travel Card scheme with the intention of expanding incrementally to full membership


	The United States is currently pursuing the implementation of limited participation in the APEC Business Travel Card scheme with the intention of expanding incrementally to full membership.



	Business Temporary Residency 


	
	Employers who wish to hire foreign workers to temporarily perform services or labor or to receive training may file an I-129 petition.  The I-129 is used for nonimmigrant categories; thus, in most cases, workers who enter the United States under this petition must depart the U.S. when their maximum period of stay has been reached. Form I-129 may also be used to petition for an extension of stay or change of status.  Employers are able to file an I-129 petition electronically through the Citizenship and Immigration Service website (www.uscis.gov). 

The Immigration and Nationality Act provides several categories of nonimmigrant visas for a person who wishes to work temporarily in the United States. 

H-1B classification applies to persons in a specialty occupation, which requires the theoretical and practical application of a body of highly specialized knowledge requiring completion of a specific course of higher education. This classification requires a labor attestation issued by the Secretary of Labor. This classification also applies to Government-to-Government research and development, or coproduction projects administered by the Department of Defense; 

L classification applies to intracompany transferees who, within the three preceding years, have been employed abroad continuously for one year, and who will be employed by a branch, parent, affiliate, or subsidiary of that same employer in the U.S. in a managerial, executive, or specialized knowledge capacity; 

O-1 classification applies to persons who have extraordinary ability in the sciences, arts, education, business, or athletics, or extraordinary achievements in the motion picture and television field; 

O-2 classification applies to persons accompanying an O-1 alien to assist in an artistic or athletic performance for a specific event or performance; 

Q-1 classification applies to participants in an international cultural exchange program for the purpose of providing practical training, employment, and the sharing of the history, culture, and traditions of the alien's home country. 

In order to be considered as a nonimmigrant under the above classifications the applicant's prospective employer or agent must file Form I-129, Petition for Nonimmigrant Worker, with the Department of Homeland Security, Citizenship and Immigration Services. Once approved, the employer or agent is sent a notice of approval.  It should be noted that the approval of a petition shall not guarantee visa issuance to an applicant found to be ineligible under provisions of the Immigration and Nationality Act.


	

	Technical Cooperation and Training


	
	The United States remains committed to information exchange including participation in Business Mobility Group capacity building meetings, discussions and initiatives and participation in conferences and seminars where information regarding business mobility is presented and discussed. 


	

	Dialogue with Business


	
	To further public understanding, the U.S. meets regularly with business groups and organizations, their representatives and others in the business community on issues related to business mobility and business temporary entry.


	


	Improvements in the United States’ Approach to Business Mobility since 1996*

	Section
	Position at Base Year (1996)*
	Cumulative Improvements Implemented to Date

	Regulatory Visa Regimes


	
	In response to the terrorist attacks of September 11, 2001, the United States has passed the Enhanced Border Security and Visa Entry Reform Act of 2002.  Many laws affecting the non-immigrant visa process and entry-exit procedures have changed, although some have remained the same.  Visa Waiver Program travelers are required to have machine-readable passports to enter the United States visa-free.



	Implementation of APEC Leaders’

 Transparency Standards on 

Business Mobility(  


	
	

	Short Term Business Entry


	
	Incremental implementation of US-VISIT at the U.S. ports of entry to expedite legitimate travelers, while making it more difficult for those intending to do harm to enter the United States.



	Business Temporary Entry 


	
	Several forms can be downloaded from the Citizenship and Immigration Services (CIS) website by employers and employees applying for a U.S. work visa.  Also, employers can file the I-129 petition electronically at www.uscis.gov.



	Technical Cooperation and Training 


	
	The United States participates in the APEC Regional Movement Alert System (RMAS) which detects invalid passports as travelers attempted to pass through immigration.


	Dialogue with Business


	
	The United States meets regularly with business groups and organizations, their representatives and others in the business community on issues related to business mobility and business temporary entry.




* 1996 is to be used as the Base Year for IAP reporting across all sub-fora.  While the Informal Experts’ Group on Business Mobility did not commence until May 1997, it is considered that the information to be reported as ‘base information’ would not vary significantly for most Member Economies from 1996 to 1997.

** Since the creation of the Department of Homeland Security, U.S. Customs and Border Protection only have access to data from March 1, 2003 and on.

For purposes of reporting on transparency, Economies should use 1996 (or 1997) as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.  Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Business Mobility, which can be found in the Appendix at the end of this document.

Appendix – APEC Leaders’ Transparency Standards on Business Mobility

Introduction 

Since its inception, the APEC Business Mobility Group (BMG) has recognized that transparent and predictable business mobility procedures are essential to a stable and open trading regime. As a consequence many BMG initiatives have facilitated openness, transparency and information exchange in an effort to ensure that APEC members make immigration measures (new and amended, including those in international agreements) publicly available to all interested parties. Economies have provided up to date,  information on rules and procedures governing temporary residency,  processing standards and contact points in the APEC Business Travel Handbook and have shared information on immigration legislation, trade agreements, policies and technologies on the BMG web site.  

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the “Statement to Implement APEC Transparency Standards” (hereinafter referred to as the “Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.  In paragraph 8 APEC Leaders instructed that “APEC sub-fora that have not developed specific transparency provisions should do so,” and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  

The following Business Mobility Standards relate to immigration laws, regulations, policies, administrative rulings, procedures and practices related to the temporary entry and stay of business persons, at the pre-arrival, entry, stay and departure phases.  

Transparency Standards on Business Mobility:

Publication and Access

1.   In accordance with paragraph 1 of the Leaders’ Statement, each Economy will promptly publish or otherwise make available to all interested parties, through readily accessible, widely available media, for example via the Internet, information on its immigration laws, regulations, policies, and progressively, administrative rulings of general application, procedures and practices as they relate to business persons, collectively referred to as “immigration measures”.  Economies will ensure that immigration regulations and requirements based on policy are clear, concise, current, simple, transparent and readily available, and meet applicable Standards for Pre-Arrival and Entry and will: (a) Provide user-friendly application forms, instructions and reference materials.

Consultation


2.  In accordance with paragraph 2 of the Leaders’ Statement, each Economy will, when possible, publish in advance using the media and other mechanisms as appropriate proposed immigration measures that might affect business mobility and where applicable provide interested persons a reasonable opportunity to comment on such proposed measures. Such measures should include: (a) A set of rules and regulations that provide sanctions for the production, sale and use of fraudulent documents; (b) Effective rules and regulations that are precise in specifying what constitutes document fraud and what the sanctions are for producing, selling or using fraudulent documents; support inspectors, investigators and prosecutors in apprehending and taking action against fraudulent document producers, vendors and users; and promote business facilitation as well as protect the country's inhabitants; (c) In respect to professional service, a comprehensive Code(s) of Conduct that sets out in very practical terms the behavior expected of all immigration officials, including employee's responsibilities, service policies and standards, clear guidance and practical examples, and that is developed in consultation with internal and external stakeholders as appropriate; and  (d) Mechanisms for reporting or filing complaints on code of conduct breaches without fear of reprisal or prejudice.

Information Services

3.  In accordance with paragraph 3 of the Leaders’ Statement, upon request from an interested person or another Economy, each Economy will endeavor when possible to promptly provide information and respond to questions pertaining to any actual or proposed immigration measures and will provide:  (a) Points of inquiry for business persons or businesses with questions; (b) Simple, quick and user-friendly application processes with clear information and instructions on requirements relating to any exemptions, fees and charges; (c) Information that is easily accessible to internal/external stakeholders (Customer Help Desks/Call Centres or Industry Consultative Committees, Internet, displays and signs); and (d) Where appropriate, will provide mechanisms so that stakeholders' service charters are developed which clearly state the level of service they can expect, and are displayed in public areas such as airports, Immigration offices and overseas missions. 

Decision Making

4.  In accordance with paragraph 4 of the Leaders' Statement, each Economy will ensure that immigration measures are administered in a transparent manner, including, wherever possible, reasonable notice in accordance with domestic procedure when a proceeding is initiated, and an opportunity to present facts and arguments in support of their positions, when time, the nature of the proceeding, and the public interest permit, and that the procedure is in accordance with domestic law. Economies shall:  (a) Strive for transparency in decision-making that is based on an economy's prevailing employment and immigration policies and procedures and, where applicable, provide decisions that are in writing and denials that provide reasons based on requirements and information on any right of appeal or waivers;  (b) Strive for reasonable processing times for decision-making in an effort to avoid unnecessary delay or uncertainty on the part of business travelers; (c) Ensure that decisions are consistent with published guidelines and requirements through regular quality control reviews; (d) Ensure that employees are trained in decision-making procedures and have access to current written guidelines and instructions relating to interpretation of regulations and laws; (e) Ensure that authority to make decisions includes appropriate checks and balances, and is strictly controlled to prevent abuse of power; (f) Provide periodic review mechanism of systems and procedures to ensure uniformity and consistency in decision making; reviews undertaken in consultation with employees to eliminate "red tape;" (g) Develop and implement mechanisms which monitor and evaluate the organization's performance against established service standards; (h) To the extent possible, have a system in place for monitoring consistency between different offices, provinces or regions concerning decisions, procedures and information provided; (i) Where appropriate, clearly define and make publicly available the basis or criteria upon which discretionary power is exercised by officials; and (j) To the extent possible, convey reasons for decisions to applicants and document grounds for decisions clearly and retain these for monitoring and review. 

Review

5.  In accordance with paragraph 5 of the Leaders' Statement and its own immigration laws, where warranted, each Economy will provide procedures that are simple, consistent, and easily accessible for review and appeal of immigration decisions and, where warranted, prompt correction of final administrative actions,  regarding immigration measures which provide parties to the proceeding with a reasonable opportunity to present their respective positions, a decision based on the evidence and submissions in the administrative record, tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the matter, and implementation of the final decision. To ensure transparent administrative regulations and decision-making, Immigration Administrations shall have: (a) To the extent possible, objective performance standards for managers to ensure compliance and accountability for the Standards on Professional Conduct;  (b) To the extent possible, guidelines and policies that clearly state management responsibilities in employee development and in the promotion and monitoring of ethical practices and integrity; and (c) Selection criteria for managerial positions that include demonstrated ability to accept responsibility and accountability for implementation of the Standards on Professional Conduct.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Business Mobility, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


(While the Informal Experts’ Group on Business Mobility did not commence until May 1997, it is considered that the information to be reported as ‘base information’ would not vary significantly for most Member Economies from 1996 to 1997.





For purposes of reporting on transparency, Economies should use 1996 (or 1997) as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.  Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Business Mobility, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.








