Chapter 9: Government Procurement


	Chapter 9: Government Procurement

	Objective

APEC economies will 

a.
develop a common understanding on government procurement policies and systems, as well as on each APEC economy’s government procurement practices;

b.
 achieve liberalization of government procurement markets throughout the Asia-Pacific region in accordance with the principles and objectives of the Bogor Declaration, contributing in the process to the evolution of work on government procurement in other multilateral fora; 

c.
increase the use of electronic means to conduct government procurement and in so doing seek to promote the uptake of e-commerce more broadly; and

d.     implement and maintain standards consistent with the APEC Leaders’ Transparency Standards.



	Guidelines

Each APEC economy will:

(a) enhance the transparency of its government procurement regimes and its government procurement information, consistent with the APEC Leaders’ Transparency Standards;

(b) establish, where possible, a government procurement information database and provide the information through a common entry point; 

(c) review on a voluntary basis and take appropriate steps to improve the consistency of its government procurement regime with the APEC Non-binding Principles on Government Procurement (transparency, value for money, open and effective competition, fair dealing, accountability and due process , and non-discrimination); and
(d) provide for and promote government procurement through electronic means wherever possible.


	Collective Actions

APEC economies will:

a. utilize questionnaire surveys to exchange information on existing government procurement regimes and on publication of government procurement information in APEC economies;

b. maintain contact points to facilitate on-going exchange of the above information;

c. hold workshops, seminars and training courses on government procurement procedures, laws, regulations, regional and plurilateral agreements, and the impact of technological development on government procurement;

d. encourage establishment of an APEC government procurement information database, including information on procurement opportunities and the provision of a common entry point (such as World Wide Web (WWW) Home Page on the Internet) for participation by members on a voluntary basis; and

e. continue to report voluntarily on the consistency of their procurement regimes with the APEC Non-binding Principles on Government Procurement and on the improvements to their regimes.
The current CAP relating to government procurement can be found in the Government Procurement Collective Action Plan.



	Australia’s Approach to Government Procurement in 2006

Australia’s three levels of government – national (Australian Government), State and Territory, and local – each have their own procurement laws, policies and procedures.  At the national level, government procurement is substantially decentralised.  Under the Financial Management and Accountability Act 1997 (FMA Act) and associated Regulations, each Australian Government agency is responsible for its own procurement within a principles based framework.  

 

This framework is set out in the Commonwealth Procurement Guidelines.

The procurement framework forms a part of the Australian Government financial framework, and is complemented by other Government policies which are consistent with the wider objectives of transparency, competitive neutrality, increasing private sector participation in delivery of public sector programs, workplace reform and deregulation.

On 18 May 2004, Australia and the United States signed the Australia United States Free Trade Agreement (AUSFTA).  It came into force on 

1 January 2005. The procurement framework was reviewed and modifications made to enable implementation of the AUSFTA.



	Australia’s Approach to Government Procurement in 2006

	Section
	Improvements Implemented Since Last IAP
	Current Measures Applied
	Further Improvements Planned

	Transparency Implement APEC Leaders’ Transparency Standards on Government Procurement( 


	
	Principle 1 

The Commonwealth Procurement Guidelines (CPGs) articulate the Australian Government’s procurement policy framework.  The CPGs are complemented by various publications, which provide additional guidance on specific procurement topics.  The CPGs and related publications are all available from www.finance.gov.au.  Links to state government procurement policy framework are also available from this website.

Principle 2 

A list of Commonwealth entities that are subject to the CPGs are available from www.finance.gov.au.  The APEC Government Procurement Experts Group Home Page provides both a description of the Australia’s Government Procurement rules and a link to the CPGs.  

Principle 3 

The process of reviewing and updating Government Procurement policy involves seeking feedback from interested parties.  This includes distribution of drafts to selected stakeholders for comment and through the creation of focus groups to discuss the proposed changes.  

Principle 4 

Interested persons are able to contact AusTender for information about Australian Government purchasing policy and practice. The AusTender website (www.tenders.gov.au) contains contact details.

Principle 5 

The CPGs state that administrative Government Procurement complaint proceedings must be conducted systematically and the processes must be well understood by all the parties.  Each party must have sufficient time to respond to developments; in general this should not be less than 10 days.  If a matter is not resolved between the government agency and the supplier, then the matter may be referred to an external body (such as the Commonwealth Ombudsman) for review.  Any such referral would require the parties to comply with relevant laws.

Principle 6 

Where a complainant is not satisfied by the outcome of a government agency’s complaint process, they may seek recourse through the Australian Legal system.  

Principle 7

All open tendering opportunities are publicly reported on the governments procurement advertising and reporting website AusTender www.tenders.gov.au.  

Agencies are required to include all information necessary to permit potential suppliers to prepare and lodge responsive submissions to any approach to the market.  

Where appropriate agencies may engage in staged procurement processes.  This may involve agencies issuing either a request for expressions of interest or a request for inclusion on a pre-qualification list.  

Principle 8

The CPGs state that agencies are required to promptly provide, on request, to any potential supplier participating in procurement, documentation that includes all information necessary to permit potential suppliers to prepare and lodge responsive submissions to any approach to the market.  

If any changes are made to the notification or request documents, the details must be changed in AusTender as soon as possible, and made available to all potential suppliers who have already downloaded the notice and/or request documents.

Principle 9 

Request documentation must clearly identify and separate conditions for participation from those evaluation criteria that are ‘desirable’ or ‘optional’.  The assessment of tender submissions must be made purely against these criteria.

Agencies must ensure there is sufficient documentation to provide an understanding of the reasons for the procurement and the procurement process.  Documentation relating to a procurement must be retained for a minimum period of three years.

Principle 10

The CPGs state that any Commonwealth contracts entered into which are above the relevant reporting threshold must be published on AusTender within six weeks.

Following the award of a contract, agencies must promptly inform all tenderers of the tender decision and, on request, provide an unsuccessful tenderer with the reasons its submission was not successful. On request, debriefings will also be provided to successful tenderers.

Principle 11

Consistent with the Transparency standard, the CPGs require the maintenance of confidential information where appropriate, and the handling of information obtained through a procurement process must comply with laws for the handling of all information by officials.  This includes prohibiting procurement officials using commercial sensitive information for personal gain.

	.

AusTender will be extended during 2006 to enhance the searching and reporting capability and to integrate the contracts reported function. A parallel project aims to address the quality of contracts information sourced from agency financial systems



	Value for Money


	
	Value for money is the core principle of the Australian Government procurement framework.  The CPGs require Australian Government departments and agencies subject to the FMA Act to achieve value for money when undertaking procurement. 

Cost is not the only determining factor in assessing value for money. Rather, when assessing alternative procurement processes or solutions, a whole-of-life assessment would include consideration of factors such as:

· the maturity of the market for the property or service sought;

· the performance history of each prospective supplier;

· the relative risk of each proposal;

· the flexibility to adapt to possible change over the lifecycle of the property or service;

· financial considerations including all relevant direct and indirect benefits and costs over the whole procurement cycle;

· the anticipated price that could be obtained, or cost that may be incurred, at the point of disposal; and

· the evaluation of contract options (for example, contract extension options).


	

	Open and Effective Competition 


	
	The Australian Government’s publicly available business opportunities are open to all suitably qualified suppliers.  The revised CPGs include mandatory procurement procedures (MPPs) that generally require procurement processes to involve an open approach to the market.  The Australian Government also actively engages with industry to encourage open and effective competition and develop a robust Government Procurement market.  

Mandatory Procurement Procedures

Definitions of which procurements are ‘covered’ by the MPPs are contained in the CPGs however they are generally non-construction procurements with a value greater than AUD$80,000.

The MPPs generally require that covered procurement processes involve an open approach to the market, however selective tendering and direct sourcing is permitted under certain circumstances.  

MPP Guidance publication

The government has released a guidance publication on the MPPs called Guidance on the Mandatory Procurement Procedures – January 2005.  This is available from www.finance.gov.au.  

The guidance focuses on planning the procurement, selecting a procurement process, preparing for and approaching the market, evaluating submissions and concluding the procurement process.

Selling to Australian Government – Industry Guide

In order to educate potential suppliers about selling to the Australian Government the Government released in April 2005 a publication called Selling to Australian Government: A guide for business.  The guide explains key elements of the Government procurement framework.  This is available from www.finance.gov.au.  

The Government is committed to ensuring an efficient and effective public sector through the discipline of market contestability.  This requires regulatory and legislative arrangements to ensure that Government agencies do not have net competitive advantages over private sector competitors because of their public ownership. For more information, see the Australian Government’s Competitive Neutrality framework  at www.finance.gov.au. 


	

	Fair Dealing


	
	The procurement framework requires agencies to ensure their procurement practices comply with relevant legislative requirements, agency rules and conditions of employment.  Some of the laws and guidelines to be complied with include the Public Service Act 1999 (including the Australian Public Service Code of Conduct), the Crimes Act 1914, and the Information Privacy Principles of the Privacy Act 1988. 

The CPGs require agencies to ensure procurement staff deal with suppliers even-handedly, are scrupulous in their use of public property, do not compromise the Australian Government’s standing through acceptance of gifts or hospitality, and recognise and deal with conflicts of interest.

Officials are also required to ensure that they conduct their procurement in line with tender documentation, including evaluation plans, and that unsuccessful bidders are offered a written or oral debriefing as to why their offers were not successful.

Ethics and Probity

In order to promote ethics and probity and improve the integrity of Australian Government Procurement, the Government has produced a publication called Guidance on Ethics and Probity in Government Procurement – January 2005.   This is available from www.finance.gov.au.  The guidance attributes good practice in the areas of ethics and probity with improved procurement outcomes including reduced potential for corruption and conflict between suppliers and the Government.


	

	Accountability and Due Process


	
	Chief executives are accountable for their agency’s procurement performance.  Chief executives are authorised to issue Chief Executive’s Instructions (CEIs), which may include directions to officers involved in purchasing goods and services (Financial Management and Accountability Regulation 6).  Agencies must maintain adequate systems to record decisions and reasons for making them.  Officials with procurement duties must act in accordance with their CEIs and have regard to the CPGs.

Agencies and officials are answerable and accountable for any plans, actions and outcomes that involve spending public monies. This framework of accountability is set out in the FMA Act and associated regulations along with the CPGs. In order to enhance due process and accountability, the CPGs require agencies to have fair and equitable complaint handling procedures.  The procedures need to be systematic, complaints need to be dealt with in writing and where necessary involve senior management and independent officials.  Furthermore, agencies must ensure that suppliers that make complaints are not prejudiced in future procurement processes.
Agencies are accountable for their procurement processes to:

· the Auditor-General through regularly conducted performance audits;

· the Australian Parliament, through Senate Committees; and

· the Commonwealth Ombudsman who formally investigates complaints regarding procurement processes.

The Australian Government has provided a range of guidance material to assist agencies in meeting their accountability obligations. This guidance includes:

· Standard contract clauses to provide ANAO (Australian National Audit Office) access to Contractors’ information. The advice identifies the need for the ANAO to have access to private sector providers’ premises and records that relate to government contracts, and provides contract clauses to facilitate this access.  The advice is available at: www.finance.gov.au; 

· Model Payment Clauses for Contracts to assist agencies in meeting the Australian Government’s payment policy of ensuring that agencies subject to the FMA Act pay their suppliers in a timely manner. Guidance material is available at: www.finance.gov.au.

· Guidance on Confidentiality of Contractors’ Commercial Information. This guidance aims to assist Government agencies to determine whether it is appropriate to maintain contractors’ commercial information as confidential. The guidance is available at www.finance.gov.au.
· Guidance on the Listing of Contract Details on the Internet. This guidance aims to enhance accountability by promoting consistency in agencies’ compliance with the requirements of the reporting policy and in the presentation and content of their Internet listing.
Listing Contracts on the Internet 

The Australian Government's policy for the listing of departmental and agency contracts on the Internet requires that agencies place on the Internet, twice yearly, lists of their new and ongoing contracts to the value of AUD$100,000 or more. These listings must include details of the contractor, the subject matter, the amount of consideration, an identification of any confidentiality provisions, and the reason/s for the use of such provisions.
The Australian Government released its policy principles on the use of Private Financing (PF) in 2001, and reissued them in 2005. A specialist unit called Private Financing Unit (PFU) was established within the Department of Finance and Administration.  The role of the PFU is to facilitate implementation of private financing by increasing the level of understanding across Australian Government agencies about the policy framework and its requirements.  In addition, the PFU became available to assist particular agencies in developing private financing proposals.

Information on Private Financing Initiatives can be located at 
www.finance.gov.au.

	The accountability framework is currently being reviewed to explore improvements to the reporting of agency procurement activity.

	Non-discrimination


	
	The Australian Government procurement policy framework is non-discriminatory. The CPGs require that all potential suppliers should have the same opportunities to compete for Government business and must, subject to the provisions of the CPGs, be treated equitably based on their legal, commercial, technical, and financial abilities, and not on their degree of foreign affiliation or ownership, location or size.  The non-discriminatory Government procurement framework is consistent with the requirements of the AUSFTA.
In respect to small and medium sized enterprises the CPGs require that Government procurement methods should not unfairly discriminate against them and procurement processes should be readily communicated and accessible.  

Several industry development policies have been removed from the Government Procurement framework in 2005.  This includes removal of a mandatory requirement to consider industry development opportunities for major procurements in excess of A$5million.

The Australian Government and State and Territory governments are members of the Australia-New Zealand Government Procurement Agreement (ANZGPA).  The Agreement commits the Australian Government, State and Territory governments and the New Zealand Government to work towards the elimination of domestic preferences and increased consistency in procurement policies, practices and procedures.


	


	Improvements in Australia’s Approach to Government Procurement since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy

Position


	Procurement activity was devolved to line agencies, with regulation, policy and procurement of certain whole-of-Government requirements centralised through the Department of Administrative Services (DAS) – Purchasing Australia.  

 

The Audit Act 1901, Finance Regulations and 13 Commonwealth Procurement Guidelines provided the framework of procurement.  

 

Australia’s procurement practices and procedures at the National level were transparent and based on the prime objective of Value for Money.

	The 1997 Review of Australian Government procurement and the enactment of the FMA Act further devolved procurement responsibility to individual agencies and departments.  Within the procurement framework, agencies and departments decide how best to manage their own affairs, taking account of their own circumstances and the nature of the markets in which they are operating.  The Chief Executive of each agency or department has primary responsibility for the efficient, effective and ethical use of public resources.  This approach allows a balance between prescription and empowerment so as to encourage agencies to obtain the best value for money on a whole of life basis.

 

The Commonwealth Procurement Guidelines: Core Policies and Principles (March 1998) were reviewed, updated and renamed in February 2002 (Commonwealth Procurement Guidelines and Best Practice Guidance).  

They were further revised and released in 2004 as the Commonwealth Procurement Guidelines (CPGs). 

The CPGs were reissued in January 2005 to enable implementation of the AUSFTA. They introduced mandatory procurement procedures for covered procurments (generally non-construction procurements with a value greater than AUD$80,000.


	Transparency

Implement APEC Leaders’ 

Transparency Standards on 

Government Procurement(  


	In 1996, Australian Government procurement information was made available through the Government Electronic Marketplace (GEMS), which published on the Internet:

· notification of procurement opportunities;

· purchasing statistics;

· directories and databases for suppliers; and 

· general information on selling to government.

Australia contributed to establishing APEC’s Government Procurement Home Page.  
In 2005 APEC leaders’ transparency standards on Government Procurement were reported for the first time.  This is replicated below.

Principle 1 

The Commonwealth Procurement Guidelines (CPGs) articulate the Australian Government’s procurement policy framework.  The CPGs are complemented by various publications, which provide additional guidance on specific procurement topics.  The CPGs and related publications are all available from www.finance.gov.au.  Links to state government procurement policy framework are also available from this website.

Principle 2 

A list of Commonwealth entities that are subject to the CPGs are available from www.finance.gov.au.  The APEC Government Procurement Experts Group Home Page provides both a description of the Australia’s Government Procurement rules and a link to the CPGs.  

Principle 3 

The process of reviewing and updating Government Procurement policy involves seeking feedback from interested parties.  This includes distribution of drafts to selected stakeholders for comment and through the creation of focus groups to discuss the proposed changes.  

Principle 4 

Interested persons are able to contact AusTender for information about Australian Government purchasing policy and practice. The AusTender website (www.tenders.gov.au) contains contact details.

Principle 5 

The CPGs state that administrative Government Procurement complaint proceedings must be conducted systematically and the processes must be well understood by all the parties.  Each party must have sufficient time to respond to developments; in general this should not be less than 10 days.  If a matter is not resolved between the government agency and the supplier, then the matter may be referred to an external body (such as the Commonwealth Ombudsman) for review.  Any such referral would require the parties to comply with relevant laws.

Principle 6 

Where a complainant is not satisfied by the outcome of a government agency’s complaint process, they may seek recourse through the Australian Legal system.  

Principle 7

All open tendering opportunities are publicly reported on the governments procurement advertising and reporting website AusTender www.tenders.gov.au.  

Agencies are required to include all information necessary to permit potential suppliers to prepare and lodge responsive submissions to any approach to the market.  

Where appropriate agencies may engage in staged procurement processes.  This may involve agencies issuing either a request for expressions of interest or a request for inclusion on a pre-qualification list.  

Principle 8

The CPGs state that agencies are required to promptly provide, on request, to any potential supplier participating in procurement, documentation that includes all information necessary to permit potential suppliers to prepare and lodge responsive submissions to any approach to the market.  

If any changes are made to the notification or request documents, the details must be changed in AusTender as soon as possible, and made available to all potential suppliers who have already downloaded the notice and/or request documents.

Principle 9 

Request documentation must clearly identify and separate conditions for participation from those evaluation criteria that are ‘desirable’ or ‘optional’.  The assessment of tender submissions must be made purely against these criteria.

Agencies must ensure there is sufficient documentation to provide an understanding of the reasons for the procurement and the procurement process.  Documentation relating to a procurement must be retained for a minimum period of three years.

Principle 10

The CPGs state that any Commonwealth contracts entered into which are above the relevant reporting threshold must be published on AusTender within six weeks.

Following the award of a contract, agencies must promptly inform all tenderers of the tender decision and, on request, provide an unsuccessful tenderer with the reasons its submission was not successful. On request, debriefings will also be provided to successful tenderers.

Principle 11

Consistent with the Transparency standard, the CPGs require the maintenance of confidential information where appropriate, and the handling of information obtained through a procurement process must comply with laws for the handling of all information by officials.  This includes prohibiting procurement officials using commercial sensitive information for personal gain.


	In 1997, the Australian Government migrated its electronic publishing of procurement information, opportunities, and contract awards to Transigo™.

Australia has actively participated in national and international government procurement fora promoting transparency in government procurement. This included publishing two papers via the WTO Working Group on Transparency in Government Procurement, one being a suggested draft Agreement text, prior to the Seattle meeting of Trade Ministers (1996, 1997, 1999 IAPs).

In 1999, the Australian Government migrated its electronic procurement publishing to Gazette Publishing System (GaPS) at www.contracts.gov.au, and the Government’s business opportunity advertising webpage at www.ads.gov.au.

The main portal to Australian Government websites, www.fed.gov.au was developed (2000 IAP). A portal to state and territory government websites, www.gov.au was developed (2001 IAP). 

The Government undertook a strategic and technical review of the Gazette Publishing System (GaPS) to enhance the transparency of Australian Government procurement.  The review highlighted the need for improvements to the system to improve the quality of information gazetted and enhance transparency requirements. These improvements have now been implemented (2002, 2003, 2004 IAPs).

In February 2003, Guidance on Confidentiality of Contractors’ Commercial Information was issued to assist FMA Act agencies in determining whether information should be classified as confidential.

A trial of the Commonwealth Electronic Tender System (CETS) was completed early in 2002. It is now encompassed under AusTender, which was launched in  December 2003. In the first quarter of 2004, following the successful trial of CETS, the Ads Internet site was replaced by the AusTender system.  All publicly available business opportunities with Australian Government agencies  are advertised on  the AusTender Internet site www.tenders.gov.au.

The 2005 CPGs introduced annual procurement plans (APPs) to provide information on agencies’ planned procurement opportunities.



	Value for Money


	In 1996, Value for Money was one of the key principles of government purchasing. This meant that purchasing agencies must have:

“considered the balance between cost and quality or performance, and assess the competence of potential suppliers to maintain quality of output and to offer the warranties, delivery and service arrangements required … Purchase price is only one cost factor for consideration … Assessing what constitutes value for money in any given case requires the exercise of professional judgement consistent with good business principles.” 

[Commonwealth Procurement Guidelines Framework 1989]  


	In 1997, a review of Australian Government procurement reaffirmed that value for money remains one of the key principles, a position stated in the Commonwealth Procurement Guidelines: Core Policies and Principles issued in 1998.

In 1998, Australia contributed to development of APEC NBP’s, including drafting an initial paper on the principle of value for money.

The Commonwealth Procurement Guidelines: Core Policies and Principles (March 1998) were reviewed, updated and renamed as the Commonwealth Procurement Guidelines and Best Practice Guidance in February 2002.  They identified value for money as the core procurement principle. They were revised and re-released as the Commonwealth Procurement Guidelines in July 2004, and better articulate the principle of value for money.  


	Open and Effective Competition 


	In 1996, one of the key principles of Australian Government purchasing was open and effective competition.  Openness implied visibility to Parliament and the public, opportunity for potential suppliers to do business with the Government, and accountability for results.  

 

Commonwealth Procurement Guideline No 2: Open and Effective Competition and Gazettal of Purchasing Information provided that:

· all purchases over $2000 regardless of how arranged were required to be notified in the Commonwealth (Purchasing and Disposals) Gazette; and  

· all public invitations to participate were advertised in the Gazette in accordance with Finance Regulations 43A and 43B.  The only common-use arrangements permitted were those organised by the central purchasing area, the Department of Administrative Services.   

Major Australian Government contracts over AUD$10 million required both an Industry Impact Statement and a two-envelope bidding approach.

	Centrally arranged standing offers with pre-qualified suppliers of common Government requirements were abolished in 1997, to improve the efficiency and effectiveness of national procurement.

All centralised purchasing of information technology ceased on 30 September 1998.

The Australian Government enhanced transparency of its tender documentation in 1998 by abolishing mandatory requirements for Industry Impact Statements and Two Envelope Tendering arrangements for projects worth more than AUD$10 million, requiring instead that any industry development criteria be clearly outlined in tender documents.

Australian jurisdictions worked over 1998-99 to produce a Framework of National Cooperation on Electronic Commerce in Government Procurement, thereby laying the foundation for more effective national EC-GP arrangements.

The Government Information Technology and Communications Contracting framework had a major revision finalised during 2001 with a new version (GITC4) being released on 22 August 2001 following consultation with industry through the Australian Information Industry Association (AIIA), and all levels of government (see www.gitc.finance.gov.au).

Australian jurisdictions worked over 2001-2002 to produce an updated Framework of National Cooperation on Electronic Commerce in Government Procurement, thereby laying the foundation for more effective national EC-GP arrangements.

The mandatory procurement procedures introduced in January 2005 generally require that covered procurement processes involve an open approach to the market. Rules restrict the use of selective tendering and direct sourcing.



	Fair Dealing


	Commonwealth Procurement Guideline (CPG) No. 3 incorporated a Code of Ethics in Procurement to be observed by all staff responsible for purchasing.  

CPG No. 3 outlined guidance on principles, disclosure of interest, gifts and hospitality, confidentiality of information, fair dealing, accountability, upgrading skills and knowledge separation and rotation of duties, supervision and checking, audit and post-separation employment.

Guidelines on Official Conduct of Commonwealth Public Servants provided the policy and statutory provisions regarding their duties and obligations.


	Over the period 1997-1999, Australian jurisdictions developed and are applying a National Code of Practice for the Construction Industry. 

The Public Service Act 1999 incorporated a Code of Conduct for Australian Public Servants.

New best practice advice offering guidance to agencies on ethics in purchasing and fair dealing in tendering was developed and made available on the Internet in 2000.

The Guidance on Ethics and Probity in Government Procurement – January 2005, attributes good practice in the areas of ethics and probity with improved procurement outcomes including reduced potential for corruption and conflict between suppliers and the Government.


	Accountability and Due Process


	Commonwealth Procurement Guideline No. 3 “Ethics and Fair Dealing” contained a section on accountability which emphasised the importance of adequate record keeping in procurement, covering matters such as reasons for purchasing decision, record of procurement process, authority to spend and evaluation of goods delivered or services performed.

 

The Audit Act 1901 and Finance Regulations contained a detailed process for the conduct of procurement, especially the obtaining of authorisations.

	The FMA Act and Australian Public Service Act 1999 have replaced the Audit Act 1901 and Public Service Act 1922 and combine to enhance the accountability of Australian Government officials.

Commencing in July 2001, the Senate Order for the production of lists of departmental and agency contracts required amongst other things, that agencies place on the Internet, lists of contracts with consideration to the value of AUD$100,000 or more which had not been fully performed or which had been entered into during the previous twelve months. This listing includes details of the contractor, the subject matter, the amount of consideration, the start date and duration, and the identification of confidentiality provisions and the reason(s) for the use such provisions. Guidance on complying with the Senate Order was released in January 2004.

Best practice guidance has been provided on Payment Policy regarding payments to small businesses for FMA Act agencies. Agencies are monitored on their compliance with the policy in bi-annual surveys (2002 IAP).

Best practice guidance and standard clauses for inclusion in Australian Government contracts have been provided to facilitate access for the Australian National Audit Office to private sector providers’ premises and records for audit purposes (2002 IAP).

The Australian Government released its policy principles on the use of Private Financing (PF) in 2001, and reviewed them in 2003. A specialist unit called Private Financing Unit (PFU) was established within the Department of Finance and Administration.  The role of the PFU is to facilitate implementation of private financing by increasing the level of understanding across Australian Government agencies about the policy framework and its requirements.  In addition, the PFU became available to assist particular agencies in developing private financing proposals.

Information on Private Financing Initiatives can be located at:

www.finance.gov.au.

The revised CPGs (January 2005) requires agencies to have fair and equitable complaints handling procedures, provides information on elements of complaints handling.



	Non-discrimination


	The Australian Government did not apply preferences.  Six of the eight States and Territories routinely applied preferential treatment on behalf of domestic goods and related services in government procurement.  

The Australian Government, State and Territory and New Zealand governments undertook to remove discrimination among themselves in government procurement under the Australia and New Zealand Government Procurement Agreement (ANZGPA). The Agreement committed the parties to work together in a coordinated way to improve purchasing practices and procedures and to introduce greater uniformity.  

Under Article 11 of the Australia-New Zealand Closer Economic Relations Trade Agreement, New Zealand goods and services are treated as Australian.  

The Australian Government and State and Territory governments were parties to the Australian Civil Offsets Agreement (ACOA), aimed at harmonising various offsets arrangements.  Some States and Territories continued to seek offsets in accordance with the parameters of the ACOA.  

The Australian Government committed to negotiate with the State and Territory governments a common approach to Government procurement, including the elimination of preference margins.
	In 1997, Australia reviewed the National Preference Agreement and replaced it with the Australia and New Zealand Government Procurement Agreement (ANZGPA).  The Agreement committed the parties to work together in a coordinated way to improve purchasing practices and procedures and to introduce greater uniformity.

The Endorsed Supplier Arrangement for suppliers of IT and major office machines was enhanced to more effectively pre-qualify suppliers to the Australian Government.  The ESA program was expanded to include commercial office furniture and auctioneering industries (1998 IAP).

Australia adjusted the Model Industry Development Criteria (MIDC) for major procurement projects from AUD$10 million or more to A$5 million or more. The lowering of the threshold was aimed at increasing opportunities for SMEs (2001 IAP).

The re-designed Endorsed Supplier Arrangement (ESA) database came on-line (2001 IAP). The ESA redeveloped Management Information System and the GITC4 jointly received a Government Technology Productivity Gold Award in March 2002 (2002 IAP).

A revised and more robust version of the Australia and New Zealand Government Procurement Agreement was negotiated and agreed to by all jurisdictions in late 2003.

The Australian Government introduced certain mandatory levels of SME participation in major procurements of ICT products and services with contract values of A$20 million or more (2003 IAP).

The revised CPGs (January 2005) identify that the procurment framework is non-discriminatory, and require that all potential sujppliers be treated equitably based on abilities and not on their degree of foreign ownership, location or size.



Appendix – APEC Leaders’ Transparency Standards on Government Procurement
Introduction

The Government Procurement Experts Group (GPEG) was established in 1995 to consider ways to increase transparency of, and liberalise, government procurement markets in accordance with the goals of the Bogor Declaration. APEC identified and agreed a collective action plan for government procurement. A key component of the plan was to develop a set of non-binding principles on government procurement. This was in line with the APEC General Principle of flexibility, enunciated in the Osaka Action Agenda: “Considering the different levels of economic development among the APEC economies and the diverse circumstances in each economy, flexibility will be available in dealing with issues arising from such circumstances in the liberalisation and facilitation process”.

In 1999 GPEG completed the Non-Binding Principles on Government Procurement (NBPs) that identify elements and illustrative practices on the principles of

transparency, value for money, open and effective competition, fair dealing, accountability and due process, and non-discrimination. The NBPs have the support

and commitment of all Economies and have been adopted as the basis of the Government Procurement section of APEC economies’ annually revised Individual

Action Plans recording progress towards the Bogor goals of free and open trade and investment.

The NBPs have been a major contributor to the success of Economies and GPEG in promoting transparency in government procurement. The majority of GPEG members have completed their voluntary reviews and reports of their government procurement systems against the non-binding principle of Transparency. Through this process, Economies are exploring how best to implement the principles and to voluntarily bring their systems into conformity with them. This general transparency principle applies to all aspects of government procurement, including the elements of the general operational environment, procurement opportunities, purchase requirements, bid evaluation criteria and award of contracts. Establishing and maintaining transparent procurement markets not only assists Economies to learn from each other but also enables industry to obtain a clear understanding of the procurement markets operating within member economies.

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the “Statement to Implement APEC Transparency Standards” (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.

Paragraph 7 of the Leaders’ Statement states that, consistent with the transparency standards in paragraphs 1-6 of the Leaders’ Statement, Economies will follow the transparency provisions contained in the APEC Government Procurement Experts Group (GPEG) NBPs. In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that “APEC sub-fora that have elaborated transparency provisions should review these regularly and, where appropriate, improve, revise or expand them further,” and also instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement. Ministers Responsible for Trade meeting in Khon Kaen on June 2-3 “instructed officials to complete work underway to develop area-specific Transparency Standards.”

The Transparency Standards on Government Procurement, as set out below, are consistent with and fully reflect the General Principles in the Leaders’ Statement and the transparency-related provisions of the NBPs. Implementation of both the Transparency Standards on Government Procurement and the NBPs will promote transparency in government procurement in the Asia-Pacific region.

Transparency Standards on Government Procurement:

Transparency in the government procurement context means that sufficient and relevant information should be made available to all interested parties consistently and in a timely manner through a readily accessible, widely available medium. This applies to all aspects of government procurement, including the general operational environment, procurement opportunities, purchase requirements, bid evaluation criteria and award of contracts.

1. Consistent with paragraph 1 of the Leaders’ Statement, each Economy will: (a) ensure that its laws, regulations, and progressively judicial decisions,

administrative rulings, policies (including any discriminatory or preferential treatment such as prohibitions against or set asides for certain categories of suppliers), procedures and practices (including procurement methods) related to government procurement (collectively referred to as “procurement rules”) are promptly published or otherwise made available, for example, via the Internet, in such a manner as to enable interested persons and other Economies to become acquainted with them; (b) designate an official journal or journals and publish the procurement rules in such journals on a regular basis and make copies of the journals readily available to the public (e.g., via the Internet); and (c) promote observance of the provisions of this paragraph by the regional and local governments and authorities within its customs territory.

2. Each economy will disseminate information on its procurement rules, for example, by: (a) publishing either a positive or negative list of the procuring entities subject to its rules; and (b) providing a description of its procurement rules on the APEC Government Procurement Experts Group Home Page and linking its government procurement Home Page, where available, with the APEC Government Procurement Experts Group Home Page.

3.  Consistent with paragraph 2 of the Leaders’ Statement, when possible each Economy will publish in advance any procurement rules that it proposes to adopt; and provide, where applicable, interested persons a reasonable opportunity to comment on such proposed procurement rules. 

4. Consistent with paragraph 3 of the Leaders’ Statement, each Economy will endeavor upon request from an interested person or another Economy to promptly provide information and respond to questions pertaining to any actual or proposed rules. Each Economy will also establish contact points for such inquiries.

5. Consistent with paragraph 4 of the Leaders’ Statement, in administrative proceedings applying to any procurement rule, each Economy will ensure that: (a) wherever possible, persons of another Economy that are directly affected by a proceeding are provided reasonable notice, in accordance with domestic procedures, when a proceeding is initiated, including a description of the nature of the proceeding, a statement of the legal authority under which the proceeding is initiated and a general description of any issues in controversy; (b) such persons are afforded a reasonable opportunity to present facts and arguments in support of their positions prior to any final administrative action, when time, the nature of the proceeding and the public interest permit; and (c) its procedures are in accordance with domestic law.

6. Consistent with paragraph 5 of the Leaders' Statement, where warranted, each Economy will ensure that appropriate domestic procedures are in place to enable prompt review and correction of final administrative actions, other than those taken for sensitive prudential reasons, regarding matters covered by these Standards, that: (a) provide for tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the matter; (b) provide parties to any proceeding with a reasonable opportunity to present their  respective positions; (c) provide parties to any proceeding with a decision based on the evidence and submissions of record or, where required by domestic law, the record compiled by the administrative authority; and (d) ensure, subject to appeal or further review under domestic law, that such decisions are implemented by, and govern the practice of, the offices or authorities regarding the administrative action at issue.

7. Each Economy will endeavour to maximize transparency in access to procurement opportunities. This should be accomplished where possible by: (a) where open tendering is adopted, publishing procurement opportunities in a medium readily accessible to suppliers (e.g., on the Internet); (b) making the same information on procurement opportunities available in a timely manner to all potential suppliers; (c) publishing contact details of purchasers, and their product/ service purchase interests, for suppliers wishing to register their interest in being notified of bidding opportunities that may not be publicly advertised; (d) making available early advice of complex high-value procurement needs through staged procedures such as public requests for information, requests for proposals and invitations for pre-qualification, and allowing adequate time for interested suppliers to prepare and submit a response; (e) making publicly available requirements and procedures for pre-qualification of suppliers; and (f) any time limits established for various stages of the procurement process.

8. Each Economy will make available for suppliers all the information required to prepare a responsive offer. This should include where possible: (a) providing in procurement notices the following information: the nature of the product or service to be procured; specifications; quantity, where known; time frame for delivery; closing times and dates; where to obtain tender documentation, where to submit bids, and contact details from which further information can be obtained; (b) providing any changes to participating suppliers; and (c) providing tender documentation and other information to suppliers promptly on request.

9. Each Economy will maintain transparent criteria for evaluating bids and evaluate bids and award contracts strictly according to these criteria. This should be done where possible by: (a) specifying in procurement notices or tender documentation all evaluation criteria, including any preferential arrangements; and (b) maintaining, for a predetermined period proper records of decisions sufficient to justify decisions taken in the procurement process.

10. Each Economy will award contracts in a transparent manner. This should be accomplished where possible by: (a) publishing the outcome of the tender including the name of the successful supplier and the value of the bid; and (b) as a minimum promptly notifying unsuccessful suppliers of the outcome of their bids and where and when contract award information is published, and debriefing unsuccessful suppliers on request.

11. Consistent with paragraph 11 of the Leaders’ Statement, an Economy does not need to disclose confidential information where such disclosure would impede law enforcement, the enactment of laws, or that would be contrary to the public or national interest, or compromise security of the economy concerned or that would prejudice the legitimate commercial interests of particular persons or enterprises.  Each economy will keep commercially sensitive information secure and prevent its use for personal gain by procurement officials or to prejudice fair, open and effective competition.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Government Procurement, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Government Procurement, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.
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