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	Chapter 12 : Dispute Mediation

	Objective

APEC economies will: 

a. encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures;

b. facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and 

c. ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.


	Guidelines

Each APEC economy will:

a. provide for the mutual and effective enforcement of arbitration agreements and the recognition and enforcement of arbitral awards;

b. provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

c. promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.


	Collective Actions

APEC economies will:

a. with respect to resolution of disputes between APEC economies;

i. promote dialogue and increased understanding, including exchange of views on any matter that may lead to a dispute, and cooperatively examine on a voluntary basis disputes that arise, utilizing policy dialogue such as the “Trade Policy Dialogue” of the CTI; 

ii. give further consideration as to how the above Trade Policy Dialogue or similar functions of other fora may be used by APEC economies for the exchange of information, enhanced dialogue and mediation; and

iii. examine the possible future evolution of procedures for the resolution of disputes as the APEC liberalization and facilitation process develops; 

b. with respect to resolution of disputes between private parties, and between private parties and APEC economies; 

i.     provide CTI with a listing of arbitration, mediation, and conciliation services available to private entities of other APEC economies, including a description of any such service which might provide a useful model for private-to-government dispute resolution in the Asia-Pacific region, and make such information widely available to the business/private sector in the Asia-Pacific region;

ii.    provide CTI with comments regarding experiences with the above services;

iii.    accede where appropriate to international agreements for the settlement of disputes between governments and private entities such as the Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and

iv.    accede where appropriate to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention); 

c. with respect to transparency;


promote transparency on an APEC-wide basis, through, for example, publication of a guide book on arbitration, mediation, and conciliation services available in each APEC economy; and

d. with respect to the above collective actions, continue to report to CTI on progress, with recommendations.  
The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	United States’ Approach to Dispute Mediation in 2006
The United States continues to pursue an approach to dispute mediation that is consistent with the Osaka Action Agenda, as well as its rights and obligations under the WTO, NAFTA and our other free trade agreements.   The United States seeks the adoption of procedures to resolve disputes in an effective, timely, transparent, equitable and reasoned manner, requiring determinations based on facts and provisions of the relevant agreement with the goal of increasing compliance with such agreements. 





	Overview of Disputes Involving United States Since the Last IAP

The United States, as the world’s largest trading nation, inevitably faces disputes involving it’s over $1 trillion in annual exports and imports, though the amount of trade subject to disputes is a very small proportion of this total.    A thorough update of U.S. dispute settlement activities under WTO and NAFTA can be found at the USTR website, at http://www.ustr.gov/enforcement/dispute.shtml





	United States’ Approach to Dispute Mediation in 2006

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	The United States-Australia Free Trade Agreement (FTA) entered into force on January 1, 2006.   The United States also enacted legislation approving and implementing the Dominican Republic-Central America-United States FTA and expects approval of legislation approving and implementing an FTA with Bahrain in 2006. Finally, the United States concluded negotiations on an FTA with Oman.  Each of these FTAs include government-to-government dispute mediation chapters and provisions in other chapters of these agreements, with a particular emphasis on securing compliance with the agreement  while avoiding trade damage to entities not involved in the dispute.   The specific details on dispute mediation provisions in these agreements can be found at http://www.ustr.gov/fta.

For a current update on U.S. dispute settlement activity, see:

http://www.ustr.gov/enforcement/dispute.shtml

	The United States’ trade policy seeks to support and advance the rule of law, both by faithfully and promptly implementing obligations undertaken by the United States, and by ensuring the enforcement of trade agreements and U.S. rights in the trading system.  The U.S. is an active participant in dispute settlement in the WTO and uses WTO procedures to address disputes with other WTO Members.  The United States has also participated constructively in the consultation phase of WTO dispute settlement procedures.  Since the WTO’s inception, we have been able to make progress on a number of matters at the consultation phase and thus have not requested the establishment of a panel in these cases.  A summary of past U.S. activities can be found in each USTR Annual Report, which can be found at the USTR website, http://www.ustr.gov  The United States is also party to the North American Free Trade Agreement (NAFTA), which includes procedures for the settlement of disputes between governments.  The United States uses the procedures in the NAFTA to resolve disputes with Canada and Mexico.   A summary of U.S. dispute activities under NAFTA can also be found in the USTR Annual Report, which can be found at the USTR website, http://www.ustr.gov. In addition to Agreements which contain detailed formalized procedures for dispute settlement, the United States is party to a series of agreements which provide a forum for discussing trade and investment issues before they become a matter for formal dispute settlement.  The United States has, for example, a Trade and Investment Framework Agreement (TIFA) with ASEAN, as well as separate agreements with Singapore, Indonesia, Australia, Philippines, Thailand, Brunei Darussalam and New Zealand.   


	The United States is engaged in an ambitious slate of FTA negotiations in all regions of the World.   Negotiations on FTAs are ongoing with Thailand, Panama, Colombia, Ecuador Peru and the United Arab Emirates and the South African Customs Union (SACU).  In 2003, President Bush announced the Enterprise for Asean Initiative (EAI) for enhancing bilateral dialogue with our trading partners in the region as a step towards possible FTA negotiations.  Such discussions are ongoing with certain APEC economies.



	Disputes between Governments and Private Entities


	The United States-Singapore, the United States-Chile, United States-Morocco and Dominican Republic-Central America-United States FTAs include detailed provisions on resolving investment disputes between investors and a government Party to an FTA. The text of these agreements can be found at:

http://www.ustr.gov/fta.
	The United States has been a party to the Convention on the Settlement of Investment Disputes Between States and Nationals of Other States (ICSID) since 1966.  The ICSID Convention provides for facilities for the conciliation of investment disputes between Contracting States and individuals of Contracting States.  In addition, the U.S. Government is also a party to the Inter-American Convention On International Commercial Arbitration of 1975 (the Panama Convention).  The U.S. is also a member of the Convention Establishing the World Intellectual Property Organization (WIPO).  WIPO provides specialized arbitration procedures for dispute concerning intellectual property rights. The United States is also party to regional and bilateral agreements including procedures on settlement of investment disputes between governments and private entities.  The agreements involving APEC economies include the NAFTA, treaties of Friendship, Commerce, and Navigation (FCN) or Amity and Economic Relations with four APEC economies, and  FTAs with Singapore and Chile.  In addition, the United States is party to a series of Bilateral Investment Treaties (BITs), which provide for settlement of disputes between private entities and governments party to the Treaty.  We are in the process of negotiating additional BITs which could include provisions for dispute settlement. The U.S. legal system permits private parties to pursue complaints against government actions in both judicial and administrative fora. In addition to statutory rights to sue the government, federal and state agencies often have internal offices and procedures through which individuals may pursue complaints. Litigators representing the U.S. government are encouraged to use alternative dispute resolution methods in appropriate cases.  In February 1996, then President Clinton issued an Executive Order directing all relevant executive agencies to train litigators in alternative dispute resolution procedures and to recommend its use.   


	The United States is in the process of negotiating several other agreements that could include procedures for resolving investment disputes between private-entity investors and a government Party to an agreement.

 

	Disputes between Private Parties


	Not applicable.


	In addition to state, federal and municipal courts, there are numerous organizations in the United States that provide arbitration and mediation services for resolution of disputes between private parties.  These include both general and specialized services.


	

	Transparency 


	Not applicable.


	The U.S. system for enacting laws and promulgating regulations and administrative procedures is highly transparent.  Access to the process of formulating and enforcing laws is open and provided in a wide range of media and fora.  All laws and regulations are published and made available to the public.  A process of public notice and comment is provided for all major regulations and rules.  Federal agencies must provide additional access to information pursuant to the provisions of the Freedom of Information Act. The Federal Advisory Committee Act also provides for increased transparency of federal government proceedings.   The provisions of both Acts are widely replicated at state and local levels.
  
	

	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	Not applicable.

 
	U.S. courts recognize and enforce arbitral awards. With respect to arbitration taking place in another country, the United States is a party to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention) as implemented in domestic law by the Federal Arbitration Act (9 U.S.C. § 201 et seq.).  Since 1970, when the United States acceded to the Convention, federal courts have strongly favored the use of arbitral dispute resolution in international commercial disputes.

	

	Independent Review Procedures


	Not applicable.


	As noted above, the United States system is very transparent at all levels.  Administrative and judicial determinations made in accordance with U.S. laws, regulations and other rules are virtually always subject to appeal and independent review in a variety of manners and levels.    Such appeal and review procedures are wide ranging, complex, rigorous and fair.


	


	Improvements in United States Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	The United States’ trade policy seeks to support and advance the rule of law, both by faithfully and promptly implementing obligations undertaken by the United States, and by ensuring the enforcement of trade agreements and U.S. rights in the trading system.  The U.S. is one of the most active users of dispute settlement in the WTO.  The United States uses WTO  procedures to address disputes with other WTO Members.  The United States has also participated constructively in the consultation phase of WTO dispute settlement procedures.  Since the WTO’s inception, we have been able to make progress on a number of matters at the consultation phase and thus have not requested the establishment of a panel in these cases.  A summary of past U.S. activities can be found in each USTR Annual Report, which can be found at the USTR website, http://www.ustr.gov  The United States is also party to the North American Free Trade Agreement (NAFTA) which includes procedures for the settlement of disputes between governments.  The United States uses the procedures in the NAFTA to resolve disputes with Canada and Mexico.     A summary of U.S. dispute activities under NAFTA can also be found in the USTR Annual Report, which can be found at the USTR website, http://www.ustr.gov In addition to Agreements which contain detailed formalized procedures for dispute settlement, the United States is party to a series of agreements which provide a forum for discussing trade and investment issues before they become a matter for formal dispute settlement.  The United States has, for example, a Trade and Investment Framework Agreement (TIFA) with ASEAN, as well as separate agreements with Singapore, Indonesia, Australia, Thailand, Brunei Darussalam and New Zealand.


	See update of dispute settlement activities at http://www.ustr.gov  The United States supports making the WTO dispute settlement process more transparent. and giving parties to a WTO dispute more control of the process and greater flexibility to settle their disputes.  Information on U.S. proposals to make the WTO dispute settlement process more transparent and give parties greater flexibility and control can be found at the USTR website.   



	Disputes between Governments and Private Entities


	The United States has been a party to the Convention on the Settlement of Investment Disputes Between States and Nationals of Other States (ICSID) since 1966.  The ICSID Convention provides for facilities for the conciliation of investment disputes between Contracting States and individuals of Contracting States.  In addition, the U.S. Government is also a party to the Inter-American Convention On International Commercial Arbitration of 1975 (the Panama Convention).  The U.S. is also a member of the Convention Establishing the World Intellectual Property Organization (WIPO).  WIPO provides specialized arbitration procedures for dispute concerning intellectual property rights. The United States is also party to regional and bilateral agreements including procedures on settlement of investment disputes between governments and private entities.  The agreements involving APEC economies include the NAFTA and treaties of Friendship, Commerce, and Navigation (FCN) or Amity and Economic Relations with four APEC economies.  In addition, the United States is party to a series of Bilateral Investment Treaties (BITs) which provide for settlement of disputes between private entities and governments party to the Treaty.  We are in the process of negotiating additional BITs which could include provisions for dispute settlement. The U.S. legal system permits private parties to pursue complaints against government actions in both judicial and administrative fora. In addition to statutory rights to sue the government, federal and state agencies often have internal offices and procedures through which individuals may pursue


	The United States has concluded Bilateral Investment Treaties, which include procedures on the settlement of investment disputes between governments and private entities, with a number of countries since 1996, including Jordan, Bolivia, Bahrain, El Salvador and Uruguay.  A number of these BITs are awaiting ratification by the U.S. Senate.  The United States has also concluded FTAs Singapore, Chile, Morocco, Bahrain, and Central America and the Dominican Republic which include dispute settlement provisions.  

 

	Disputes between Private Parties


	In addition to state, federal and municipal courts, there are numerous organizations in the United States that provide arbitration and mediation services for resolution of disputes between private parties.  These include both general and specialized services.

In addition to state, federal and municipal courts, there are numerous organizations in the United States that provide arbitration and mediation services for resolution of disputes between private parties.  These include both general and specialized services.


	Not applicable.



	Transparency 


	The U.S. system for enacting laws and promulgating regulations and administrative procedures is highly transparent.  Access to the process of formulating and enforcing laws is open and provided in a wide range of media and fora.  All laws and regulations are published and made available to the public.  A process of public notice and comment is provided for all major regulations and rules.  Federal agencies must provide additional access to information pursuant to the provisions of the Freedom of Information Act. The Federal Advisory Committee Act also provides for increased transparency of federal government proceedings.   The provisions of both Acts are widely replicated at state and local levels. 
  
	Numerous U.S. agencies, including USTR, have significantly improved their transparency since 1996 by putting substantial information about their operations on Internet websites, and continuously updating these websites.  Each of our FTAs includes extensive transparency requirements that improve upon those in the WTO.     

 

	Recognition of arbitration agreements and Enforcement of arbitration awards


	U.S. courts recognize and enforce arbitral awards. With respect to arbitration taking place in another country, the United States is a party to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention) as implemented in domestic law by the Federal Arbitration Act (9 U.S.C. § 201 et seq.).  Since 1970, when the United States acceded to the Convention, federal courts have strongly favored the use of arbitral dispute resolution in international commercial disputes.          

 
	Not applicable.



	Independent Review Procedures


	Administrative and judicial determinations made in accordance with U.S. laws, regulations and other rules are virtually always subject to appeal and independent review in a variety of manners and levels.    Such appeal and review procedures are wide-ranging, complex, rigorous and fair.

	Not applicable.




