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	Chapter 12 : Dispute Mediation

	Objective

APEC economies will: 

a. encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures;

b. facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and 

c. ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.


	Guidelines

Each APEC economy will:

a. provide for the mutual and effective enforcement of arbitration agreements and the recognition and enforcement of arbitral awards;

b. provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

c. promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.


	Collective Actions

APEC economies will:

a. with respect to resolution of disputes between APEC economies;

i. promote dialogue and increased understanding, including exchange of views on any matter that may lead to a dispute, and cooperatively examine on a voluntary basis disputes that arise, utilizing policy dialogue such as the “Trade Policy Dialogue” of the CTI; 

ii. give further consideration as to how the above Trade Policy Dialogue or similar functions of other fora may be used by APEC economies for the exchange of information, enhanced dialogue and mediation; and

iii. examine the possible future evolution of procedures for the resolution of disputes as the APEC liberalization and facilitation process develops; 

b. with respect to resolution of disputes between private parties, and between private parties and APEC economies; 

i.     provide CTI with a listing of arbitration, mediation, and conciliation services available to private entities of other APEC economies, including a description of any such service which might provide a useful model for private-to-government dispute resolution in the Asia-Pacific region, and make such information widely available to the business/private sector in the Asia-Pacific region;

ii.    provide CTI with comments regarding experiences with the above services;

iii.    accede where appropriate to international agreements for the settlement of disputes between governments and private entities such as the Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and

iv.    accede where appropriate to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention); 

c. with respect to transparency;


promote transparency on an APEC-wide basis, through, for example, publication of a guide book on arbitration, mediation, and conciliation services available in each APEC economy; and

d. with respect to the above collective actions, continue to report to CTI on progress, with recommendations.  
The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	Vietnam’s Approach to Dispute Mediation in 2003

Trade and investment dispute mediation mechanism in Vietnam is provided in Vietnamese legal documents, namely Constitution, Commercial Law, Law on Foreign Investment in Vietnam, Ordinances, mechanism to solve economic cases, ordinance to recognize and implement decisions of foreign arbitrators, ordinance on civil case implementation, documents of the Government and Prime  and other legal documents on the implementation guidance.

Another part of the trade and investment dispute mediation mechanism is bilaterally and multilaterally international treaties to which Vietnam is a signatory such as New York Convention 1958 on recognition and enforcement of foreign arbitrators’ decisions, MIGA Convention, ASEAN Protocol on dispute mediation, trade agreements between Vietnam and other countries, Agreements on encouraging and protecting investment between Vietnam and other countries. With regards to APEC members, Vietnam has signed trade agreements with Australia, Canada, Chile, China, Indonesia, Malaysia, New Zealand, Singapore, Thailand and the United States.




	Overview of Disputes Involving Vietnam Since the Last IAP


None



	Vietnam’s Approach to Dispute Mediation in 2003

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	No change since IAP 2001

	Bilateral agreements that Vietnam has signed provide that the first measures to solve dispute are negotiations and mediations through diplomatic channel.

Vietnam also applies dispute mediation mechanism between Government and Government in its economic relations with ASEAN members in line with the ASEAN Protocol on dispute mediation.

For further details, please contact:

Ministry of Justice

International Legislation and Relation Department

25 A Cat Linh, Ha Noi

Fax: (844) 843 1431
	There has not been any plan to change.

	Disputes between Governments and Private Entities


	No change since IAP 2001
	For foreign business people and investors: in legal documents and Agreements to encourage and protect investment, a popular mechanism to settle dispute between Government and foreign investors has been set up in which all dispute will be solved by negotiations and mediations firstly, in case of failure to do so do the concerned parties to bring the case to an arbitration council agreed by parties or to a competent Courts.

· Mediation (normally based on mediation rules of 1980 of UNCITRAL)

· Standing or ad hoc arbitration court: if ad-hoc arbitration court is chosen, arbitration rules 1976 of UNCITRAL or ICSID will be applied. The ad hoc arbitration chairman will be appointed by the General Secretary of ICSID in case arbitrators of the two parties can not reach agreement. If both countries are signatories of ICSID Convention at that time, then ICSID arbitration center will be used to settle dispute.

· Competent national courts (usually the court of the investment-taking country)

· In addition, if foreign business people and investors have problems with individuals and administration bodies of Vietnam, they can request the settlement in line with the law on civil claim and accusation or the ordinance on procedures to solve administration cases at the court.

For domestic business people and investors: in case of problems with individuals and administration bodies, the law on civil claim and accusation or the ordinance on procedures to solve administration cases will be applied.

For further details, please contact:

Ministry of Justice

International Legislation and Relation Department

25 A Cat Linh, Ha Noi

Fax: (844) 843 1431
	Reforming legal procedures and arbitration organization.

	Disputes between Private Parties


	Issued Decree on Commercial Arbitrators replaced Decree No 116/CP of 5 September 1994 of the Government on organization and activities of Economic Arbitrators and Decision No 204/TTg of 28 April 1993 of the Prime Minister on organization of Vietnam International Arbitration Center.


	The Decree No 24/2000/ND-CP dated 31 July 2000 provided in details the enforcement of the Law on Foreign investment in the provision 122 as followed: Dispute between business people and investors are settle first through negotiations and mediations. In case of failure to do so, related parties can agree on the following measures:

· Vietnamese court

· Vietnamese arbitrators or foreign arbitrators or international arbitrators.

· Arbitrators set up under agreement of the two parties.

Vietnamese law encourages related parties to settle their dispute firstly through negotiations and mediations. On the other hand, mediation is provided as a compulsory procedure of the court and arbitration. In addition, mediation is also encouraged in the execution of the court order.

To extend for one more type of arbitrator: Ad-hoc arbitrator;

To extend for authority of arbitrator to deal with disputes, in particular, the Arbitrator is responsible for dealing with disputes rising in trade activities (for example UNCTRAL formal Law);

To regulate procedures in establishing Arbitrator Center;

To regulate the relationship between arbitrators and the court in dealing with work;

Regarding the arbitration organization in Vietnam, there are two kinds of arbitrators:

· Vietnamese International Arbitration Center, besides Vietnam Chamber of Commerce and Industry, is established and operated under a separate regulation approved by the Prime Minister.

· Economic arbitration centers established under the Decree 116/CP in some cities and economic centers of Vietnam. Arbitrators of those centers are recognized and provided operation cards by the Ministry of Justice

Regarding the court organization: economic courts have been established and operated since 1994. The economic court at the Supreme People’s Court and provincial people’s court are eligible to settle trade and investment dispute with foreign factors.

For further details, please contact:

Ministry of Justice

International Legislation and Relation Department

25 A Cat Linh, Ha Noi

Fax: (844) 843 1431
	

	Transparency 


	No improvement since the last IAP


	Law on Modification and Amendment several articles of Law on Issuing legislative documents (1996) was approved by the National Assembly on 16 December 2002, including some new regulations to ensure the transparency and openness in issuing legislative documents, in particular:

· To regulate the responsibilities of agencies and organizations in collecting opinions of agencies, organizations and individuals in the process of building legislative documents as well as publishing these drafts in public media;

· Requested agencies when issuing legislative documents must specifically define in this documents the articles, entries, if issued legislative documents against new legislative documents, then they take the responsibility to amend these articles.

· Regulated reasonably on the period of coming into effect of legislative documents, in details, the legislative documents of the President come into effect since the date published in Gazette (in exemption this document regulated different effective date), legislative documents of the Government, the Prime Minister, the Minister, Head of Agency relevant to Ministry, the People’s Supreme Court, the People’s Supreme Institute and joint documents come into effect 15 days after published in Gazette or later if regulated on this document.

· Regulated responsibility of drafting section and issuance agency. 

· Public media stations take the rights and responsibilities, according to the Press-Law in disseminating information on policies and law. A National Council on disseminating and educating the law was established on 7 January 1998 by the approval of the Prime Minister to ensure the cooperation among legal agencies and cultural, educational and information agencies in strengthening dissemination legal information. National IT programme will pay special attention on building national legal database which can easily be connected, accessed and exploited by every interested individual. 

For further details, please contact:

Ministry of Justice

International Legislation and Relation Department

25 A Cat Linh, Ha Noi

Fax: (844) 843 1431
	To reform some procedures on promulgation of legal documents under the orientation of more open and more transparent. 
To plan to amend and supplement some provision of the Law on promulgation of legislative documents in the way that makes the Vietnamese legal system more transparent.



	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	No improvement since last IAP
	Decision of foreign arbitrators are recognized and enforced in Vietnam in line with New York Convention 1958 and the Ordinance on recognition and enforcement in Vietnam of the foreign arbitrators in 1995.

Regarding the enforcement of the Convention, on 28 July 1995, the President of the Socialist Republic of Vietnam issued the Decision No 453 QD/CTN on the participation in the United Nations’ Convention which was endorsed in New York on 10 June 1958 on recognition and enforcement of the foreign arbitrators’ decisions. However, in provision 2 of this Decision, Vietnam has reserved some regulations of the above Convention as followed:

· The Convention is only applied to the recognition and enforcement in Vietnam of the foreign arbitrators’ decisions, which made in the territories of the Convention’s signatories.

· For decisions of foreign arbitrators made in the territories of non-signatories or non- participants of the Convention, the Convention is applied in Vietnam on reciprocal basis.

· The Convention will be applied to disputes arising from trade law relations.

· The interpretation of the Convention at the court or competent bodies of Vietnam must comply with the regulations of Vietnam’s Constitution and law.

· To enforce the New York Convention 1958, the Standing Committee of the National Assembly on 14 September 1995 endorsed the Ordinance on recognition and enforcement in Vietnam of the decisions of foreign arbitrators.

The recognition procedures of arbitrators’ decisions and regulations on denial of recognition:

· Procedures on recognition of foreign arbitrators’ decisions are provided from provision 10 to provision 15 of the Ordinance on recognition and enforcement in Vietnam of the foreign arbitrators’ decisions (herein after called the Ordinance 1995)

· Non-recognition of the arbitrators’ decisions is provided in provision 16 of the Ordinance 1995 based on relevant regulations of New York Convention 1958.

Procedure on enforcement of arbitrators’ decisions and denial of enforcement of arbitrators’ decisions are provided in provision 20 of the Ordinance 1995.

For further details, please contact:

Ministry of Justice

International Legislation and Relation Department

25 A Cat Linh, Ha Noi

Fax: (844) 843 1431
	There has not been any plan to change.

	Independent Review Procedures


	No improvement since last IAP
	The right to appellation and protest and regulations on denial of appellation and protest are provided in provision 18 and 19 of the Ordinance 1995 and applied to all related parties in line with relevant regulations of the law on civil action of Vietnam

For further details, please contact:

Ministry of Justice

International Legislation and Relation Department

25 A Cat Linh, Ha Noi

Fax: (844) 843 1431
	There has not been any plan to change.


	Improvements in Vietnam’s Approach to Dispute Mediation since 1998

	Section
	Position at Base Year (1998)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	All bilateral agreements that Vietnam has signed provide that the first measure to solve dispute is negotiation, mediation through diplomatic way.

Only in case of failure of settlement through negotiation and mediation do the signatories of the Agreement on Investment bring the dispute to an international arbitration court agreed by related parties. The Chairman of the selected international court will appoint the third arbitrator in case two arbitrators selected by the two parties can not agree on the third arbitrator. The decision of the international arbitrator is effective to related parties.

Vietnam also applies the Government to Government dispute mediation mechanism in the economic relations with ASEAN countries under the Protocol on dispute mediation of ASEAN.

	There has not been any change since 1998.

	Disputes between Governments and Private Entities


	For foreign business people and investors: in legal documents and Agreements to encourage and protect investment, a popular mechanism to settle dispute between Government and foreign investors has been set up in which all dispute will be solved by negotiations and mediations firstly, in case of failure to do so do the concerned parties to bring the case to an arbitration council agreed by parties or to a competent Courts.

· Mediation (basically based on mediation rules of 1980 of UNCITRAL)

· Standing or ad hoc arbitration court: if ad hoc arbitration court is chosen, arbitration rules 1976 of UNCITRAL or ICSID will be applied. The ad hoc arbitration chairman will be appointed by the General Secretary of ICSID in case arbitrators of the two parties can not reach agreement. If both countries are signatories of ICSID Convention at that time, then ICSID arbitration center will be used to settle dispute.

· Competent national courts (usually the court of the investment-taking country)

· In addition, if foreign business people and investors have problems with individuals and administration bodies of Vietnam, they can request the settlement in line with the law on civil claim and accusation or the ordinance on procedures to solve administration cases at the court.

For domestic business people and investors: in case of problems with individuals and administration bodies, the law on civil claim and accusation or the ordinance on procedures to solve administration cases will be applied.
	There has not been any change since 1998.

	Disputes between Private Parties


	The Decree No 24/2000/ND-CP dated 31 July 2000 provided in details the enforcement of the Law on Foreign investment in the provision 122 as followed: Dispute between business people and investors are settle first through negotiations and mediations. In case of failure to do so, related parties can agree on the following measures:

· Vietnamese court

· Vietnamese arbitrators or foreign arbitrators or international arbitrators.

· Arbitrators set up under agreement of the two parties.

Vietnamese law encourages related parties to settle their dispute firstly through negotiations and mediations. On the other hand, mediation is provided as a compulsory procedure of the court and arbitration. In addition, mediation is also encouraged in the execution of the court order.

Regarding the arbitration organization in Vietnam, there are two kinds of arbitrators:

· Vietnamese International Arbitration Center, besides Vietnam Chamber of Commerce and Industry, is established and operated under a separate regulation approved by the Prime Minister.

· Economic arbitration centers established under the Decree 116/CP in some cities and economic centers of Vietnam. Arbitrators of those centers are recognized and provided operation cards by the Ministry of Justice

Regarding the court organization: economic courts have been established and operated since 1994. The economic court at the Supreme People’s Court and provincial people’s court are eligible to settle trade and investment dispute with foreign factors.
	Issued Decree 24/2000/ND-CP in 2000;

Issued Decree on Commercial Arbitrators (new) in 2003



	Transparency 


	Vietnam has promulgated the Law on promulgation of legal documents in which the authority, compiling procedure, assessment, promulgation and publication of legal documents of the National Assembly, Government and Government bodies are clearly provided. According to this law, all legal documents have to be published on the National Gazette of the Socialist Republic of Vietnam. Many drafts and law projects are publicly announced for consideration and recommendations of bodies, organizations and individuals before being approved by the National Assembly.

Mass media have the right and obligations according to the Law on press in publicizing information on policies and legislation to the people. A national council on propagating and educating legislation has been established under the Order of the Prime Minister dated 7 January 1998 to ensure the cooperation among legislative bodies and cultural bodies, educational and information bodies in promoting the dissemination of legislation information. The national information technology has attached great importance to the development of the national legislation database with easy link and access to all interested parties.
	Endorsed the Law on the amendment to and supplementation of the Law on the Promulgation of Legal Documents (2002)

	Recognition of arbitration agreements and Enforcement of arbitration awards


	Decision of foreign arbitrators are recognized and enforced in Vietnam in line with New York Convention 1958 and the Ordinance on recognition and enforcement in Vietnam of the foreign arbitrators in 1995.

Regarding the enforcement of the Convention, on 28 July 1995, the President of the Socialist Republic of Vietnam issued the Decision No 453 QD/CTN on the participation in the United Nations’ Convention which was endorsed in New York on 10 June 1958 on recognition and enforcement of the foreign arbitrators’ decisions. However, in provision 2 of this Decision, Vietnam has reserved some regulations of the above Convention as followed:

· The Convention is only applied to the recognition and enforcement in Vietnam of the foreign arbitrators’ decisions, which made in the territories of the Convention’s signatories.

· For decisions of foreign arbitrators made in the territories of non-signatories or non- participants of the Convention, the Convention is applied in Vietnam on reciprocal basis.

· The Convention will be applied to disputes arising from trade law relations.

· The interpretation of the Convention at the court or competent bodies of Vietnam must comply with the regulations of Vietnam’s Constitution and law.

· To enforce the New York Convention 1958, the Standing Committee of the National Assembly on 14 September 1995 endorsed the Ordinance on recognition and enforcement in Vietnam of the decisions of foreign arbitrators.

The recognition procedures of arbitrators’ decisions and regulations on denial of recognition:

· Procedures on recognition of foreign arbitrators’ decisions are provided from provision 10 to provision 15 of the Ordinance on recognition and enforcement in Vietnam of the foreign arbitrators’ decisions (herein after called the Ordinance 1995)

· Non-recognition of the arbitrators’ decisions is provided in provision 16 of the Ordinance 1995 based on relevant regulations of New York Convention 1958.

Procedure on enforcement of arbitrators’ decisions and denial of enforcement of arbitrators’ decisions are provided in provision 20 of the Ordinance 1995.


	There has not been any change since 1998.

	Independent Review Procedures


	The right to appellation and protest and regulations on denial of appellation and protest are provided in provision 18 and 19 of the Ordinance 1994 on procedures to deal with economic cases and Law on Appellation and Accusation. 


	There has not been any change since 1998.


