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	Chapter 9 : Government Procurement

	Objective

APEC Economies will 

(a) 
Develop a common understanding on government procurement policies and systems, as well as on each APEC economy’s government procurement practices; and 

(b) 
Achieve liberalization of government procurement markets throughout the Asia-Pacific region in accordance with the principles and objectives of the Bogor Declaration, contributing in the process to the evolution of work on government procurement in other multilateral fora.



	Guidelines

Each APEC economy will :

(a)
enhance the transparency of its government procurement regimes and its government procurement information; and 

(b) 
establish, where possible, a government procurement information database and provide the information through a common entry point.



	Collective Actions

APEC Economies have agreed to take collective actions to help achieve these goals.  These actions are contained in Collective Action Plans (CAPs) which are updated annually.  The current CAP relating to government procurement can be found in the Government Procurement Collective Action Plan.

The APEC Government Procurement Experts Group (GPEG) has completed the development of a set of Non-Binding Principles (NBPs) for Government Procurement, comprising transparency, value for money, open and effective competition, fair dealing, accountability and due process, and non-discrimination. The complete set of NBPs, with detailed elements and illustrative practices, may be referred to at http://www.apecsec.org.sg/committee/gov_non_binding.html.   GPEG members have adopted a process for individual members to voluntarily review the consistency of their government procurement systems with the NBPs, and report to the GPEG. A member may choose to review and report on consistency with all the NBPs at once, or individual NBPs, on a progressive basis as and when ready to do so.

The IAP format has been designed to encourage members to include specific plans and timetables as the reference for voluntarily bringing their government procurement systems into conformity with the NBPs, i.e. the NBPs constitute the reporting categories for the Government Procurement chapter of the IAP.



	United States’ Approach to Government Procurement in 2001


Current Position:    The U.S. procurement system at all levels of government -- central, sub-central and government-owned enterprises -- is transparent and predictable. The United States provides full national treatment to its partners in the WTO GPA and the North American Free Trade Agreement for contracts that are covered by those agreements.  Thirty-seven U.S. states are covered by the GPA.  The United States provides the same non-discriminatory treatment to all least developed country suppliers.  Although restrictions may apply to contracts not covered by those agreements, all suppliers can make informed decisions on participating in a particular procurement and predict their chances of obtaining a contract award.The U.S. supports and implements at all levels of government the APEC non-binding principles on government procurement.



	United States’ Approach to Government Procurement in 2001

	Section
	Improvements Implemented Since Last IAP
	Current Measures Applied
	Further Improvements Planned

	Transparency


	As of October 1st, 2001, Federal agencies are required to publish notices of tendering opportunities, contract award notices, and other information relating to their procurement activities on a government-wide single point of entry (SPE) electronic publication.  The publication is AFederal Business Opportunities,@ which  is available on the Internet at www.fedbizopps.gov.Under OMB Circular A-119 of February 1998, reduced reliance on unnecessary use of government-unique technical specifications  and a resulting increase in procurement of commercial products conforming with Aconsensus based standards@ are intended to increase competitive opportunities in the Federal market.

	As a Party to the GPA, the United States has binding international commitments to provide transparent, non-discriminatory procurement opportunities to suppliers of many of its major trading partners.  Enquiry point:  As a signatory to the WTO Agreement on Government Procurement (GPA), the U.S. Trade Representative has been identified as the U.S. enquiry point for other GPA signatories to obtain information relating to procurement rules related to U.S. commitments under the WTO GPA. Laws and RegulationsU.S. laws, regulations, judicial decisions, administrative rulings, policies, procedures and practices are transparent and readily accessible to all.  The United States has linked information on U.S. procurement opportunities and the U.S. procurement system to the APEC Government Procurement Home Page on the Worldwide Web.  U.S. laws related to procurement listed in Attachment 1 of the United States APEC Government Procurement Survey can be found in the United States Code (U.S. Code).  The U.S. Code is available for purchase, is widely available in public libraries around the country, and can be searched or downloaded over the Internet at no cost.  The following sites allow searches of the U.S. Code:  http://uscode.house.gov/usc.htm, http://www4.law.cornell.edu/uscode/The entire U.S. Code can be downloaded at:  http://law2.house.gov/download.htm.  A list of links to agency-specific regulations can be found at: http://fedlaw.gsa.gov/legal25a.htm.Titles 10 (defense agencies), 31(protest procedures), 40 (civilian agencies) and 41 (government-wide) of the U.S. Code contain most of the laws related to U.S. Federal procurement.  The Competition in Contracting Act (CICA) of 1984 requires that all acquisitions be made using full and open competition, which is the fundamental principle in U.S. procurement.  CICA is codified in titles 10, 31, and 41 of the U.S. Code. The Federal Acquisition Regulatory System (FAR) codifies and publishes uniform policies and procedures for acquisition with very few exceptions by most U.S. executive agencies (central government entities).  The FAR System consists of the FAR itself, which is the primary legal document, and agency-specific acquisition regulations that implement or supplement the FAR. The FAR requires that evaluation criteria be set forth in solicitations.  Technical specifications, including restrictive provisions or conditions, may only be used to the extent necessary to satisfy the needs of the agency or as authorized by law.  Contracts must be awarded strictly on the basis of evaluation criteria.  An agency may not change the criteria without advising the offerors by amending the solicitation.The FAR and other information on the Federal procurement system is available on the internet http://www.arnet.gov/far.   Interested parties can subscribe to an e-mail based system to receive notifications of proposed revisions to the FAR, public meetings, the release of Federal Acquisition Circulars (FACs), as well as other FAR related issues of interest.  Anyone can subscribe to the "FAR News" system free of charge at:  http://www.arnet.gov/far/mailframe.html.States.States and municipalities have independent procurement authority and conduct their procurement on the basis of their own laws and regulations.  They generally follow procedural safeguards similar to that mandated by CICA and the FAR to ensure transparent and open procurement. Information about state procurement rules and regulations, along with contact information for state level procurement officials, can be obtained from publications produced by the National Association of State Procurement Officials, as well as on their Internet site, at http://www.naspo.org.BidBid ProtestsDisappointed bidders may protest award of a contract to the General Accounting Office (GAO). The Comptroller General, head of the GAO, issues decisions on bid protests challenging federal agencies' procurement actions.  Bid protest decisions can be accessed on the internet at:  http://www.gao.gov/.Provisions of Government Contract InformationCICA and the FAR require that procurement opportunities over $25,000, with few exceptions, be published in the FedBizOpps (http://www.fedbizopps.gov/) which has been newly designated as the single source for federal government procurement opportunities.  FedBizOpps will replace the Commerce Business Daily (CBD) (cbdnet.gpo.gov) as the primary public notification media by which U.S. Government agencies identify proposed contract awards.  After October 1, all agencies will use FedBizOpps to provide the public to access to notice of procurement actions over $25,000. Notices will be posted on FedBizOpps and published in the CBD from October 1, 2001 to January 1, 2002. After January 1, 2002, contracting officers can stop posting notices in the CBD. FedBizOpps and CBDNet contain many links to specific tender documentation, including technical specifications, which can be downloaded directly from the Internet.CICA and the FAR require certain information that must be contained in the synopses, such as:  Description of contract, contract award number, award date, dollar amount of the award, the contractor to whom contract was awarded, description of the items to be procured, contracting office contact information, and the opening/closing response date.  The description of the supplies or services must also include the following information:  quantity; size, dimensions, or other form, fit or functional description; destination information; delivery schedule; qualification requirements; duration of the contract period, etc.  For contracts over $25,000, contracting offices must include a description of the procedures to be used in awarding the contractThe CICA and FAR require that award of contract be made by written notice, whcih may include electronic communications, within the time for acceptance specified in the bid.  Unsuccessful offerors are to be notified of the results of the award decision.


	The United States will continue to examine ways to increase transparency and access to information on procurements.  In particular, advances in information technology hold promise for transmitting information on procurement opportunities around the globe instantaneously.  The United States will continue to seek to enhance the databases available through the APEC Government Procurement Homepage.The United States has sought the continued, active support of other APEC economies for conclusion of a WTO Agreement on Transparency in Government Procurement.  Conclusion of this Agreement will help to establish a more stable and predictable business environment for exporters in the Asia-Pacific region.  This would reinforce APEC=s non-binding principles and consolidate all WTO Members= commitment to ensuring transparency, due process and accountability in government procurement.  It would also contribute to the reforms that many APEC economies have adopted in response to the international financial crisis of 1997-98 and the deeper structural impediments to efficient long-term growth and development.



	Value for Money


	CICA and the FAR allow U.S. agencies to use a cost and technical tradeoff process if it is in the best interest of the Government to award the contract to an offeror that is not the lowest priced or the highest technically rated.  The solicitation notice must state all evaluation factors and subfactors and indicate the relative importance of each.


	
	

	Open and Effective Competition 


	
	CICA mandates full and open competition.  In order to increase competition and broaden private sector participation in meeting Government requirements, CICA and the FAR require that all information required for suppliers to prepare a responsive offer is made available including the criteria for award of a contract.Invitations must describe the requirements of the Government clearly, accurately, and completely.  

Unnecessarily restrictive specifications or requirements that might unduly limit the number of bidders are prohibited.  Invitations must ensure that all documents be furnished, whether as attached or incorporated by reference, to prospective bidders for the purpose of bidding.The following procurement procedures may be used:  Simplified acquisition procedures, negotiated procurement procedures, and sealed bid procedures.  

Simplified acquisition procedures can be used whenever the value of the items is expected to be under $100,000. Sealed bid or negotiation procedures are both to be used when the procurements are expected to be above $100,000.   Sealed bids are used when the award will be made on the basis of price. A contract awarded using other than sealed bidding procedures is a negotiated contract and generally is used to minimize the complexity of the solicitation, the evaluation, and the source selection decision, while maintaining a process designed to foster an impartial and comprehensive evaluation of offerors' proposals leading to selection of the proposal representing the best value to the government.  This may result in removal of unnecessary information and requirements.     

Agencies are required to advise offerors of any changes in the evaluation criteria.  Bid deadlines are the same for all offerors.  Where the procurement is conducted by negotiation, an unsuccessful offerors may request, in writing, debriefings from the contracting officer.  If sealed bidding is used, the unsuccessful offeror will be notified in writing of the number of bidders, the number of proposals and the total contract price of the items in the award.Refer to the Transparency principle above for information about publication of solicitations and content of solicitations.


	

	Fair Dealing


	
	In order to deal fairly with bidders,  CICA and the FAR prohibit U.S. government agencies from unnecessarily restricting competition through manipulation of specifications.  As a general rule, CICA and the FAR allow agencies to include restrictive specifications in solicitations only to the extent the specifications are needed to meet the agencies' legitimate needs.CICA and the FAR require that solicitations clearly state how offers will be evaluated.  Refer to the Transparency section for additional information.GAO, through its bid protest function, protects fair dealing by providing a forum for offerors to raise concern about unfair treatment.  Among many other issues about fair dealing, GAO hears protests alleging that an agency has displayed bias in its actions, has included unduly restrictive specifications in a solicitation, and has failed to provide a solicitation or solicitation amendment to the protesting firm, even though requested.More broadly, GAO's bid protest process holds agencies to a standard of fair dealing that goes beyond the specific requirements of CICA and the FAR.  For example, while CICA and the FAR gives U.S. agencies broad discretion in the handling of small purchases by using the simplified acquisition procedures applicable to purchases under $100,000, GAO bid protest decisions routinely state that, even in that context, agencies must treat offerors in a fair and equitable manner.  Similarly, in negotiated procurements, while there is no statutory or regulatory requirement in this regard, it is settled GAO case law that agencies must treat offerors fairly during negotiations.  Even in the highly streamlined procedures governing purchases from the Federal Supply Schedule, GAO routinely holds that agencies must act fairly and equitably in any competitions they conduct.


	

	Accountability and Due Process


	
	With respect to U.S. Federal executive entities, an interested party, which is any actual or potential offeror, including non-U.S. entities, can protest: (a) a solicitation or other request by an agency (central government entity) for offers for a contract for the procurement of property or services;(b) the cancellation of the solicitation or other request;(c) an award or proposed award of a contract;(d) a termination or cancellation of an award of the contract, if the written objection contains an allegation that the termination or cancellation is based in whole or in part on improprieties concerning the award of the contract.The interested party can file a protest with the GAO, which is responsible for general oversight of Federal executive agency activities. The GAO issues its decision on a protest within 100 days from date of filing of the protest with GAO, or within 65 days under the express option.  In most cases, the procurement will be suspended while the GAO reviews the protest. Protests can also be filed in federal court.  Refer to the Fair Dealing section above for additional information.For controversial issues that arise under a contract, the contractor and the Federal government entity are encouraged to resolve the issues through mutual agreement -- alternative dispute resolution.  A contractor also has the option of filing a claim with the contracting officer and filing a suit in court.State entities generally are subject to similar challenge procedures administered by oversight agencies or courts within these jurisdictions.


	

	Non-discrimination


	
	As noted above, ensuring fully open and competitive tendering is the fundamental principle of the U.S. procurement system.  At the same time, U.S. law and policy provides for restrictions on participation by foreign suppliers whose governments have not agreed to provide comparable market access opportunities to U.S. suppliers in overseas government procurement markets.  Under the Trade Agreements Act of 1979, as amended, those restrictions may be removed for suppliers of any government that agrees to provide such treatment to U.S. suppliers, and for suppliers of all least developed countries.  Additional sectoral restrictions apply to procurement of a limited number of specifically identified goods.  The Federal Buy American Act of 1933 (41 U.S.C. '10 et seq.) establishes preferences for procurement of domestic goods.  These general preferences are waived for Parties to the WTO  Agreement on Government Procurement (GPA) and the NAFTA for contracts valued above the applicable thresholds.  Additionally, the Trade Agreements Act of 1979 requires that procurement of products and services from countries that are not Parties to the GPA and have not assumed equivalent reciprocal obligations (e.g., under NAFTA Chapter 10) be prohibited for Federal contracts that are covered by the GPA.  Finally, the Small Business Act requires that certain contracts be set aside for small and minority-owned businesses.  In the U.S. GPA Annex 2, 37 states have committed procurement activities of entities listed in the annex to be covered by GPA non-discrimination procedural requirements.The United States provides full national treatment to its partners in the WTO GPA and the North American Free Trade Agreement for contracts that are covered by those agreements.  The United States provides the same non-discriminatory treatment to least developed country suppliers.  Although local purchasing preferences may apply to contracts not covered by those agreements, all suppliers can make informed decisions on participating in a particular procurement and predict their chances of obtaining a contract award.As a Party to the GPA, the United States has committed to international obligations with other Parties on transparent, non-discriminatory procurement practices in all three major categories of entities: central, subcentral and other government enterprises.


	As part of the process of achieving the objectives of the Bogor Declaration, the United States is ready to explore mechanisms for extending non-discriminatory, competitive bidding opportunities, on a balanced and mutually beneficial basis, to all APEC members. The United States is prepared to extend full national treatment for contracts that are covered by the WTO GPA to APEC members that accede to the GPA or provide comparable reciprocal competitive opportunities to U.S. suppliers and their products.


	Improvements in United States’ Approach to Government Procurement since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy

Position


	The primary goal of U.S. procurement policy is to obtain the most advantageous goods and services for the government while promoting open competition through a fair and transparent process.CICA and the FAR System codify and publish uniform policies and procedures for acquisition by almost all U.S. executive agencies.  The FAR System consists of the FAR and agency acquisition regulations that implement or supplement the FAR.  The FAR does not permit agency acquisition regulations that unnecessarily repeat, paraphrase, or otherwise restate the FAR, limits agency acquisition regulations to those necessary to implement FAR policies and procedures within an agency, and provides for coordination, simplicity, and uniformity in the USG acquisition process.  The emphasis is on ensuring predictability and transparency throughout the process. The following procurement procedures are used:  Simplified acquisition procedures, negotiated procurement procedures, and sealed bid procedures.  Simplified acquisition procedures can be used whenever the value of the items is expected to be under $100,000. Sealed bid or negotiation procedures are both to be used when the procurements are expected to be above $100,000.    Sealed bids are used when the award will be made on the basis of price. A contract awarded using other than sealed bidding procedures is a negotiated contract and generally is used to minimize the complexity of the solicitation, the evaluation, and the source selection decision, while maintaining a process designed to foster an impartial and comprehensive evaluation of offerors' proposals leading to selection of the proposal representing the best value to the government.  This may result in removal of unnecessary information and requirements.     The CICA requires that criteria for award of a contract be set forth in the solicitation.  If the agency changes the criteria without advising the offerors, the procurement may be protested.  Bid deadlines are the same for all offerors.  Where the procurement is conducted by negotiation, an unsuccessful offerors may request, in writing, debriefings from the contracting officer.  If sealed bidding is used, the unsuccessful offeror will be notified in writing of the number of bidders, the number of proposals and the total contract price of the items in the award.


	

	Transparency


	Data on government procurement contracts are captured and reported publicly by the Office of Federal Procurement Policy, which is part of the Office of Management and Budget.  The FAR requires that most procurement opportunities over $25,000 be published in the Commerce Business Daily (CBD), evaluation criteria be set forth, technical specification be performance-based as much as possible and contracts be awarded strictly on the basis of evaluation criteria.Where the procurement is conducted using price and other factors, the unsuccessful offerors may request, in writing, debriefings from the contracting officer.  If the price is the only decision factor, the unsuccessful offeror will be notified in writing of the number of bidders, the number of proposals and the total contract price of the items in the award.


	

	Value for money


	FAR 15.1 was rewritten in 1996 to allow an agency to obtain best value in negotiated acquisitions by using any one or a combination of source selection approaches. In different types of acquisitions, the relative importance of cost or price may vary. For example, in acquisitions where the requirement is clearly definable and the risk of unsuccessful contract performance is minimal, cost or price may play a dominant role in source selection. The less definitive the requirement, the more development work required, or the greater the performance risk, the more technical or past performance considerations may play a dominant role in source selection.


	

	Open and Effective Competition 


	Two statutes require public notice in the Commerce Business Daily (CBD): 15 USC. 637 (c) and 41 USC 416.  Generally, the CBD notice must be published 15 days before issuance of the solicitation.  The solicitation must allow at least 30 days response time.  However, the response time is a function of the procurement=s complexity.  Consequently, in some procurement cases, the response will be greater than 30 days.  As noted above, effective October 1, 2001, the CBD will be replaced with the Federal Business Opportunities single point of entry Internet site as the mandatory publication site for Federal notices.


	

	Fair Dealing


	No change between 1996 and 2001.  Refer to the 2001 Fair Dealing section.


	

	Accountability and Due Process


	No change between 1996 and 2001.  Refer to the 2001 Accountability and Due Process section.
	

	Non-discrimination


	No change between 1996 and 2001. Refer to the 2001 Non-discrimination section.
	


