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	Chapter 12 : Dispute Mediation

	Objective

APEC economies will: 

a. encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures;

b. facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and 

c. ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.


	Guidelines

Each APEC economy will:

a. provide for the mutual and effective enforcement of arbitration agreements and the recognition and enforcement of arbitral awards;

b. provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

c. promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.


	Collective Actions

APEC economies will:

a. with respect to resolution of disputes between APEC economies;

i. promote dialogue and increased understanding, including exchange of views on any matter that may lead to a dispute, and cooperatively examine on a voluntary basis disputes that arise, utilizing policy dialogue such as the “Trade Policy Dialogue” of the CTI; 

ii. give further consideration as to how the above Trade Policy Dialogue or similar functions of other fora may be used by APEC economies for the exchange of information, enhanced dialogue and mediation; and

iii. examine the possible future evolution of procedures for the resolution of disputes as the APEC liberalization and facilitation process develops; 

b. with respect to resolution of disputes between private parties, and between private parties and APEC economies; 

i.     provide CTI with a listing of arbitration, mediation, and conciliation services available to private entities of other APEC economies, including a description of any such service which might provide a useful model for private-to-government dispute resolution in the Asia-Pacific region, and make such information widely available to the business/private sector in the Asia-Pacific region;

ii.    provide CTI with comments regarding experiences with the above services;

iii.    accede where appropriate to international agreements for the settlement of disputes between governments and private entities such as the Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and

iv.    accede where appropriate to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention); 

c. with respect to transparency;


promote transparency on an APEC-wide basis, through, for example, publication of a guide book on arbitration, mediation, and conciliation services available in each APEC economy; and

d. with respect to the above collective actions, continue to report to CTI on progress, with recommendations.  
The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	Thailand’s Approach to Dispute Mediation in 2004
Thailand continues to promote arbitration, consultation and mediation as means of bringing about mutually acceptable solutions to trade and investment disputes between governments, the government and private entities and private entities themselves. Thailand consistently aims to settle disputes in a cooperative manner, with a view to avoiding confrontation and escalation, and with recourse to international obligations wherever appropriate.
                  In the area of trade disputes, Thailand has adopted measures in conformity with the rules and procedures of the WTO. In the area of investment disputes, Thailand has adopted, as dispute settlement mechanisms, the Bilateral Investment Treaty (BIT), the ASEAN Investment Agreement, the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention) and the International Convention on the Settlement of Investment Disputes between States and Nationals of other States (the ICSID Convention). However, Thailand has yet to ratify the ICSID Convention.

                  Thailand consistently undertakes to promote the transparency of government laws, regulations and administrative procedures by having all legislation published in the Government Gazette.
Thailand prefers negotiated solutions through consultation to litigious dispute settlement. However, Thailand views that WTO Dispute Settlement Unit is a workable instrument that provides predictability and stability to the WTO multilateral trading system, even though some cases involving Thailand requires retaining of outside expertise or legal services be retained at very high cost. As a result some disputes may not be pursued through the WTO DSU process because the costs of legal or other experts needed to pursue dispute settlement exceed the potential benefits.




	Overview of Disputes Involving Thailand Since the Last IAP

Thailand’s only experience has been in the WTO. 
There have been eight WTO disputes involving Thailand; one as respondent and seven as applicant or co-applicant. The only complaint taken against Thailand was under the Antidumping and Countervailing Act prior to its amendment to reflect the Uruguay Round Agreements.

Thailand has not been involved in any disputes within AFTA.




	Thailand’s Approach to Dispute Mediation in 2004

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	No changes made  
	To deal with government-to-government trade disputes, Thailand has adopted measures in conformity with WTO dispute settlement mechanism rules and procedures.

In the area of government-to-government investment disputes, Thailand works to prevent such disputes and, failing prevention, works to resolve such disputes through the inclusion of dispute settlement provisions in the various Bilateral Investment Treaties (BITs) it has concluded with other countries. Thus far, Thailand has concluded BITs with 32 countries; with the most recent signings being with Argentina, Croatia, Egypt, Israel, Slovenia, Sweden, Zimbabwe and India. Thailand has concluded BITs with the following APEC economies: Canada, China, Chinese Taipei, Indonesia, Korea, Peru, the Philippines and Viet Nam.

For more detailed information on Thailand's BITs, please visit the following website: http://www.mfa.go.th/bdu/agreement.asp.


	Thailand will continue to pursue a policy of negotiating BITs with potential partners and speed up the conclusion of treaties still pending; this so as to be able to provide adequate dispute deterrence and settlement mechanisms for foreign investors. The concerned agencies are in the process of considering a review of some BITs provisions that may be outdated.

On a more general level, Thailand will continue to promote the inclusion of provisions in the multilateral and bilateral treaties it plans on negotiating that encourage the amicable resolution of disputes through a variety of dispute settlement options.



	Disputes between Governments and Private Entities


	No changes made  
	Thailand relies on a number of dispute settlement mechanisms under international agreements to resolve disputes between the government and private entities. These agreements are the International Convention on the Settlement of Investment Disputes Between States and Nationals of Other States (the ICSID Convention) and the ASEAN Investment Agreement. Under the ASEAN Investment Agreement, investment disputes between the government and private entities can be referred either to ICSID facilities for arbitration and conciliation or to the arbitration facility under the Arbitration Rules of the United Nations Commission of International Trade Law (UNCITRAL Rules).   


	Thailand will continue to expedite the process of becoming a state party to the ICSID Convention. A working group has been established to draft enabling legislation to implement obligations under the Convention. In addition, Thailand is considering becoming a party to other international conventions, such as the MIGA Convention, which provide for trade and investment dispute mechanisms.



	Disputes between Private Parties


	The new Thai Arbitration Act 2002 adopts major concepts of the UNCITRAL model law in order to promote use of Thai Arbitration system in the international business environment.  
	Thailand provides for a traditional local remedy, under the judicial system, to disputes between private entities. 

In order to keep abreast of the expanding trade and investment ties that Thailand has with other countries, Thailand has become a state party to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention). The Government has now passed legislation called "The Arbitration Act 1987 (B.E. 2530)" to give force of law to the obligations under the Convention. This Act enables domestic courts to recognize and enforce awards given by foreign or international arbitration authorities.

Thailand operates an Arbitration Office, principally to provide consultation and facilities to the private sector and to encourage parties to make use of conciliation and arbitration as mechanisms for the settlement of disputes outside of the courts. This Office is under the supervision of the Ministry of Justice.


	Thailand plans to further develop and promote the services being offered by the Arbitration Office and will continue to encourage private entities to use arbitration or conciliation services as a means of resolving trade and investment disputes.

	Transparency 


	No changes made  
	Thailand publishes all legislation in the Government Gazette.


	Thailand continues to hold seminar and conferences on alternative dispute resolution in order to, among other things, disseminate information and documents on laws, rules, regulations and administrative decisions and procedures, with a view to enhancing the transparency of those laws. 

Thailand will continue its efforts to compile and publicize laws, rules, regulations and administrative decisions and procedures on dispute settlement mechanisms.

	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	No changes made
	Thailand is a party to the New York Convention.

Section 43 of the Arbitration Act 2002 states that "The court shall have the power to issue an order refusing to enforce an arbitral award, irrespective of the country in which it was made, if the person against whom the award will be enforced furnishes proof that:

(1) A party to the arbitration agreement was under some incapacity in accordance with laws applicable to that party;

(2) The arbitration agreement is not valid and binding under the laws of the country as agreed to by the parties or, failing any indication thereon under Thai laws;

(3) The party making the application was not given proper advance notice of the appointment of the arbitral tribunal or of the arbitral proceeding or was otherwise unable to defend the case in the arbitration proceeding;

(4) The award deals with a disputed issue not falling within the scope of the arbitration agreement which contains decisions on matters beyond the scope of the arbitration agreement. However, if the award on the matters which are beyond the scope thereof can be separated from the part that is within the scope of arbitration agreement, the court may execute only part of the award that falls within the scope of the arbitration agreement or clause.

(5) The composition of the arbitral tribunal or the arbitral proceeding was not in accordance with the agreement of the parties or, if not otherwise agreed by the parties, is not in accordance with the laws of the  country where the award is made;

(6) The arbitral has not yet become binding, or has been set aside or suspended by a court of jurisdiction or under the laws of the country where it was made. Save where the setting aside or suspension of the award is being sought from the court may order the party against whom enforcement is sought to place appropriate security.

	No further improvements planned.

	Independent Review Procedures


	For the independent review procedures in respect of arbitration, the UNCITRAL Model Law has been adopted. Furthermore, the Model Law itself follows the principles which were stated in Article V of the New York Convention 1958.

Further details can be found in Sections 43 and 44 of the Arbitration Act 2002, which also follows the UNCITRAL Model Law.

With respect to the mediation process in court, the independent review procedures can be adopted at any stage before the court renders a judgement.


	For the independent review procedures in respect of arbitration, the UNCITRAL Model Law has been adopted. Furthermore, the Model Law itself follows the principles which were stated in Article V of the New York Convention 1958.

Further details can be found in Sections 43 and 44 of the Arbitration Act 2002, which also follows the UNCITRAL Model Law.

With respect to the mediation process in court, the independent review procedures can be adopted at any stage before the court renders a judgment.

With respect to the mediation process in court, the independent review procedures can be adopted at any stage before the courts renders a final judgment. Moreover, the court arranges mediation facility for parties in dispute upon request. A mediation center is also established within the Office of the Judiciary to provide mediation service for out-of-court disputes.


	Thailand is currently working with WTO members to negotiate amending provisions of the DSU process in accordance with the mandate under paragraph 30 of the Doha Ministerial Declaration, in which it has submitted in writing, two proposals as follows:
1. To increase the number of the Appellate Body members so as to increase the efficiency of the dispute settlement system.

2. To regulate the carousel practice so as to ensure that the level of any retaliation action authorized is well equivalent to the level of nullification or impairment of the retaliating member, both in law and in practice.


	Improvements in Thailand’s Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	Measures were in conformance with WTO dispute settlement mechanism.
	To deal with government-to-government trade disputes, Thailand has adopted measures in conformity with WTO dispute settlement mechanism rules and procedures.



	Disputes between Governments and Private Entities


	In the area of investment, under BITs Thailand adopted dispute settlement mechanism in accordance with ICSID Convention provided that Thailand became state party to the Convention by ratification.

Under the ASEAN Investment Agreement, disputes arising out of investment may be submitted to dispute settlement mechanism under ICSID based on UNCITRAL Rules
	None

	Disputes between Private Parties


	Thailand had become a party to the Convention on the Recognition and Enforcement of Foreign Arbitral Award (the New York Convention.

Parliament also passes legislation called "the Arbitration Act 1987 (B.E. 2530)" to give force to the New York Convention.

The Arbitration Office under the Ministry of Justice was also established.
	2002 : The Thai Arbitration Act 2002 was passed.

	Transparency 


	All legislation is required to be published in the Government Gazette.
	Thailand publishes all legislation in the Government Gazette.



	Recognition of arbitration agreements and Enforcement of arbitration awards


	
	2002: See Section 43 of the new Thai Arbitration Act 2002.

	Independent Review Procedures


	Regarding BITs, the agencies concerned were seriously considering reviewing some provisions which may have been outdated.

On the ASEAN Investment Agreement, there was an effort to review the provisions.
	For the independent review procedures in respect of arbitration, the UNCITRAL Model Law was adopted. Furthermore, the Model Law itself follows the principles which were stated in Article V of the New York Convention 1958.

Further details can be found in Sections 43 and 44 of the Arbitration Act 2002, which also follows the UNCITRAL Model Law.




