
	CHAPTER 9: GOVERNMENT PROCUREMENT

	Objective

APEC economies will 

a.
develop a common understanding on government procurement policies and systems, as well as on each APEC economy’s government procurement practices;

b.
 achieve liberalization of government procurement markets throughout the Asia-Pacific region in accordance with the principles and objectives of the Bogor Declaration, contributing in the process to the evolution of work on government procurement in other multilateral fora; 

c.
increase the use of electronic means to conduct government procurement and in so doing seek to promote the uptake of e-commerce more broadly; and

d.     implement and maintain standards consistent with the APEC Leaders’ Transparency Standards.



	Guidelines

Each APEC economy will:

a. enhance the transparency of its government procurement regimes and its government procurement information, consistent with the APEC Leaders’ Transparency Standards;

b. establish, where possible, a government procurement information database and provide the information through a common entry point; 

c. review on a voluntary basis and take appropriate steps to improve the consistency of its government procurement regime with the APEC Non-binding Principles on Government Procurement (transparency, value for money, open and effective competition, fair dealing, accountability and due process , and non-discrimination); and
d. provide for and promote government procurement through electronic means wherever possible.


	Collective Actions

APEC economies will:

a. utilize questionnaire surveys to exchange information on existing government procurement regimes and on publication of government procurement information in APEC economies;

b. maintain contact points to facilitate on-going exchange of the above information;

c. hold workshops, seminars and training courses on government procurement procedures, laws, regulations, regional and plurilateral agreements, and the impact of technological development on government procurement;

d. encourage establishment of an APEC government procurement information database, including information on procurement opportunities and the provision of a common entry point (such as World Wide Web (WWW) Home Page on the Internet) for participation by members on a voluntary basis; and

e. continue to report voluntarily on the consistency of their procurement regimes with the APEC Non-binding Principles on Government Procurement and on the improvements to their regimes.
The current CAP relating to government procurement can be found in the Government Procurement Collective Action Plan.



	Russia’s Approach to Government Procurement in 2008



	Russia’s  Approach to Government Procurement in 2008

	Section
	Improvements Implemented Since Last IAP
	Current Measures Applied
	Further Improvements Planned

	Transparency

Implement APEC Leaders’ 

Transparency Standards on

 Government Procurement( 


	Two times in 2007 the federal laws governing orders for state and municipal purposes were significantly modified and extended with over 300 amendments approved.
	Federal Law No. 94-FZ of 21 July, 2005 "On Placement of Orders for Delivery of Goods, Performance of Works and Provision of Services for State Needs"
Under  the Law “On Federal Body of State Authority Which is Authorized to Realize Control Over the Orders Placement Services Rendering for State Needs (Government Decree No.   94 of 20 February, 2006) the Federal Anti-monopoly Service (FAS of Russia) is responsible for control over GP.
In November 2008 the Ministry for Economic Development (MED of Russia) published an Action Plan to Develop Competition in Russia till 2012 where the following measures were foreseen:

· creation of the All-Russian (Federal) GP Internet-site combining both all state and municipal information recourses;
· full change-over to the digital placing of orders for GP in Internet to provide better transparency and access for all possible participants of the GP purchases and schemes. 
	As the next step the comprehensive system on GP monitoring using Internet resources will be created ("Integrated system of governmental procurement" as part of the Federal Program "e-Russia") to cover all demand and supply for governmental use both for federal and municipal public bodies. The purpose of implementing this system is to create competitive environment in this area, ensure transparency in procedures for government procurement of goods, works and services and achieve optimal and rational use thereof. All regional and municipal web-sites will be integrated into a consolidated government procurement website.
Pursuant to the amendments made to the Law the Ministry for Economic Development (MED of Russia) is conducting the preparatory work for the launch of a Russian national government orders web portal in 2010. Creating such common site will open new prospects for real time search, analysis and synthesis of data concerning state, regional and municipal orders.


	Value for Money


	In 2007 projected budget expenses were reduced by 168.018 billion Rubles thanks to the tenders held, whereas in 2006 the reduction amounted to 107 billion rubles.
	NIL
	NIL

	Open and Effective Competition 


	NIL
	Concerning purchases for State needs that went beyond procurement of goods and services for direct use and consumption of government agencies, Presidential Decree No. 305 of 8 April, 1997 prohibited discrimination with respect to suppliers for certain categories of purchases, and Article 6 of Federal Law No. 97-FZ provided that foreign suppliers of goods, works and services had the right to take part in tenders, if domestic manufacture was absent or economically non-viable”. 

A tender system of placement of orders for delivery of goods, performance of works, provision of services for state needs is valid in the Russian Federation since 1997. The normative base for bringing this system was presented by the Decree of the President of the Russian Federation No. 305 of 8 April, 1997 "Оn Priority Measures to Prevent Corruption and Reduce Budget Expenses in the Course of Organization of Procurement of Goods for State Needs" and Federal Law No. 97-FZ of 6 May, 1999 "On Tenders for Placement of Orders for Deliveries of Goods, Performance of Works and Provision of Services for State Needs", and Federal Law No. 94-FZ of 21 July, 2005 "On Placement of Orders for Delivery of Goods, Performance of Works and Provision of Services for State Needs".

Normative, legal, methodical, information and personnel support of the tender procurement system of products for state needs was developed.

	NIL

	Fair Dealing


	NIL
	As for the role of unitary enterprises in purchases for State needs, neither the Federal Law "On Procurement of Goods for Federal State Needs" currently in force nor  new Federal law No. 94-FZ of 21 July, 2005 "On Placement of Orders for Delivery of Goods, Performance of Works and Provision of Services for State Needs" set forth provisions on special privileges for unitary enterprise in this area, as well as provisions on purchase of products for governmental purposes with a view to commercial resale or to use in the production of goods for commercial sale.


	NIL

	Accountability and Due Process


	NIL
	Russian legislation on government procurement stipulates appeal procedures by supplier which believe their rights were violated. The Decree of the President of the Russian Federation No. 305 of 8 April 1997 stipulates a procedure for filing and consideration of such appeals.

Besides, nothing restricts the right of suppliers and other interested persons for direct reference to the court of the Russian Federation.


	NIL

	Non-discrimination


	NIL
	Supplies of products for state federal and regional needs are carried out by enterprises, organization and institutions located in the territory of Russian Federation in accordance with the Law, irrespective of forms of property.

Decree of the President of the Russian Federation No. 305 of 8 April, 1997 states that "establishment of any criteria requirements or procedures of discriminatory nature in respect of qualification of suppliers or their categories is not allowed”.

As for fulfillment of requirement stipulated by clause 6 of Federal Law No. 97-FZ of 6 May, 1999, clause 15 (par. 4) of the Constitution of Russian Federation must be considered which states that "generally adopted principles and norms of international law and international agreements of Russian Federation are an integral part of its legal system. If an international agreement of the Russian Federation establishes other rules than those stipulated by the law the rules of international agreement shall be applied".

Under Federal Law No. 94-FZ of 21 July, 2005 "On Placement of Orders for Delivery of Goods, Performance of Works and Provision of Services for State Needs" the National Treatment for State needs procurement is applied (see Clause 13 of the Law) using reciprocity principles.


	NIL


	Improvements in Russia’s Approach to Government Procurement since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy

Position


	NIL
	"Procurement for state needs" (Russian legislation did not contain the term "government procurement") was governed in the Russian Federation by the following regulatory acts: the Civil Code of the Russian Federation; Federal Law No. 53‑FZ of 2 December, 1994 "On Procurement and Deliveries of Agricultural Goods, Raw Materials and Foods for the State Needs"; Federal Law No. 60‑FZ of 13 December, 1994 "On Procurement of Goods for Federal State Needs" (as amended on 22 August, 2004); Federal Law No. 213-FZ of 27 December, 1999 "On the State Defence Order"; Federal Law No. 597‑FZ of 6 May, 1999 "On Tenders for Placement of Orders for Deliveries of Goods, Performance of Works and Provision of Services for State Needs"; Presidential Decree No. 305 of 8 April, 1997 "On Priority Measures to Prevent Corruption and Reduce Budget Expenses in the Course of Organization of Procurement of Goods for State Needs"; Government Resolution No. 1222 of 26 September, 1997 "On Goods to Be Procured for State Needs Without Conducting Tenders (Auctions)" (as amended on 9 January, 2001); and Government Resolution No. 26 of 11 January, 2000 “On the Federal System of Regulation of the Goods for Federal State Needs.”

New Federal Law No. 94-FZ of 21 July, 2005 "On Placement of Orders for Delivery of Goods, Performance of Works and Provision of Services for State Needs" will come into force from 1 January, 2006. 

The principles and procedures for formation, placement and fulfillment of orders for procurement and delivery of goods and services for state needs were set out in the above-mentioned acts and in the new Federal law and revised Federal Law No. 53-FZ. This language took into consideration the provisions of the UNCITRAL Model Law "On Procurement of Goods (Works) and Services", and therefore corresponded to international practices in this field.

Presidential Decree No. 305 required that orders for the purchase of products for the State be subject to tenders (holding auctions).

The subjects of the Russian Federation and local Governments were required to align their normative legal acts with the requirements of the Presidential Decree and federal laws.

Federal Law No. 60-FZ of 13 December, 1994 "On Deliveries of Products for Federal State Needs" states that "federal state needs, including the list of federal purpose programs and the scope of their financing from federal budget are stipulated by the Federal Law on the federal budget for the planned period" (Clause 1, part 3 of par.1).

Federal Law No.97-FZ of 6 May, 1999 (Clauses 5 and 6) introduces restrictions on access to participation in tenders of a number of organizations including foreign vendors (performers).



	Transparency

Implement APEC Leaders’ 

Transparency Standards on 

Government Procurement(  


	Transparency of procedures of state tenders for delivery of goods, works and services is ensured by the Regulations on organization of procurement of goods, works and services for state needs approved by the Decree of the President of the Russian Federation No.305 of 8 April 1997 "Оn Priority Measures to Prevent Corruption and Reduce Budget Expenses in the Course of Organization of Procurement of Goods for State Needs".


	Federal Law No. 97-FZ of 6 May 1999 (clauses 5 and 6) imposes limitations on access to participation in tenders of a number of organizations including foreign suppliers (performers).

All tender information and documentation to purchase for government needs is transparent and published in official gazettes and on the government websites in Internet in advance.

New Federal Law No. 94-FZ of 21 July, 2005 "On Placement of Orders for Delivery of Goods, Performance of Works and Provision of Services for State Needs" will come into force from 1 January, 2006. 

The principles and procedures for formation, placement and fulfillment of orders for procurement and delivery of goods and services for state needs were set out in the above-mentioned acts and in the new Federal law and revised Federal law No. 53-FZ. This language took into consideration the provisions of the UNCITRAL Model Law "On Procurement of Goods (Works) and Services", and therefore corresponded to international practices in this field.

Presidential Decree N. 305 required that orders for the purchase of products for the State be subject to tenders (holding auctions).

The subjects of the Russian Federation and local Governments were required to align their normative legal acts with the requirements of the Presidential Decree and federal laws.

The Federal Law No.97-FZ of 6 May 1999 (Clauses 5 and 6) introduces restrictions on access to participation in tenders of a number of organizations including foreign vendors (performers).



	Value for money


	Minimization of spending of federal and regional budgets funds, federal and regional off-budget funds.
	NIL



	Open and Effective Competition 


	Anti-monopoly law of the Russian Federation must be abided by at the conduct of tenders.


	Concerning purchases for State needs that went beyond procurement of goods, works and services for direct use and consumption of government agencies, Presidential Decree No. 305 of 8 April, 1997 prohibited discrimination with respect to suppliers for certain categories of purchases, and Article 6 of Federal Law No. 97-FZ provided that foreign suppliers of goods, works and services had the right to take part in tenders, if domestic manufacture was absent or economically non-viable”. 

A tender system of placement of orders for delivery of goods, performance of works, provisions of services for state needs are valid in the Russian Federation since 1997.

The normative base for bringing this system was presented by Decree of the President of the Russian Federation No. 305 of 8 April, 1997 "Оn Priority Measures to Prevent Corruption and Reduce Budget Expenses in the Course of Organization of Procurement of Goods for State Needs" and Federal Law No. 97-FZ of 6 May, 1999 "On Tenders for Placement of Orders for Deliveries of Goods, Performance of Works and Provision of Services for State Needs", and Federal Law No. 94-FZ of 21 July, 2005 "On Placement of Orders for Delivery of Goods, Performance of Works and Provision of Services for State Needs".

Normative, legal, methodical, information and personnel support of the tender procurement system of products for state needs was developed.

Creation of favorable enterprise and investment climate is ensured by the Code of Russian Federation on administrative offences (No. 195-FZ of 30 December, 2001) which stipulates liability for violation of anti-monopoly law.

A new division has been established within the Federal Anti-monopoly Service (FAS) to give effect to the Law on Federal Body of State Authority which is Authorised to Realize Control over the Orders Placement Services Rendering for State Needs (Government Decree No. 94 of 20 February 2006) in the sphere of State orders. 

Being a pilot Law in this sphere it undergone 4 revisions within 2006-2007 aimed to improve the implementation of the new system of the government procurement

For further information see www.economy.gov.ru ; www.zakupki.gov.ru ; www.goszakupki.ru ; www.bob.ru ; www.infogoz.vimi.ru; www.statetenders.ru ; www.gz-spb.ru 



	Fair Dealing


	Tender procedures stipulate the following :

· negotiations of tender organizers with suppliers in written form;

· provision by customer of necessary explanations of tender documents at the request of participants of tenders;

· debarring from participation in tender for unfair actions and provision of false information.


	As for the role of unitary enterprises in purchases for State needs, neither the Federal Law "On Procurement of Goods for Federal State Needs" currently in force nor the new draft federal law set forth provisions on special privileges for unitary enterprise in this area.
Neither the Federal Law "On Procurement of Goods for Federal State Needs" currently in force nor the new draft federal law set forth provisions on purchase of products for governmental purposes with a view to commercial resale or with a view to use in the production of goods for commercial sale.



	Accountability and Due Process


	Tender procedure provides for openness at summing up of tender results to determine a winner, necessity of publication of tender outcome in mass media. Criteria to determine a winner must be formulated in tender documents. A loser has the right to appeal against the tender results.


	Russian legislation on government procurement stipulates appeal procedures by supplier which believe their rights were violated. The Decree of the President of the Russian Federation No. 305 of 8 April 1997 stipulates a procedure for filing and consideration of such appeals.

Besides, nothing restricts the right of suppliers and other interested persons for direct reference to the court of the Russian Federation.



	Non-discrimination


	Actions of customer (tender organizer) leading to discrimination of individual tender participants are forbidden. Nevertheless, the State gave preference to the domestic suppliers, if any.

As per Clause 6 of Federal Law No. 97-FZ of 6 May 1999, foreign suppliers (performers) of goods (works, services) could participate in tenders if production of the goods (works, services) for state needs in the Russian Federation was unavailable or commercially inexpedient.


	Supplies of products (works, and services) for state federal and municipal needs are carried out by enterprises, organization and institutions located in the territory of Russian Federation in accordance with the Law, irrespective of forms of property.

Decree of the President of the Russian Federation No. 305 of 8 April, 1997 states that "establishment of any criteria requirements or procedures of discriminatory nature in respect of qualification of suppliers or their categories is not allowed”.

As for fulfillment of requirement stipulated by clause 6 of Federal Law No. 97-FZ of 6 May 1999, clause 15 (par. 4) of the Constitution of Russian Federation must be considered which states that "generally adopted principles and norms of international law and international agreements of Russian Federation are an integral part of its legal system. If an international agreement of the Russian Federation establishes other rules than those stipulated by the law the rules of international agreement shall be applied".

Under Federal Law No. 94-FZ of 21 July, 2005 "On Placement of Orders for Delivery of Goods, Performance of Works and Provision of Services for State Needs" the National Treatment for State needs procurement is applied (see Clause 13 of the Law) using reciprocity principles.




Appendix – APEC Leaders’ Transparency Standards on Government Procurement
Introduction

The Government Procurement Experts Group (GPEG) was established in 1995 to consider ways to increase transparency of, and liberalise, government procurement markets in accordance with the goals of the Bogor Declaration. APEC identified and agreed a collective action plan for government procurement. A key component of the plan was to develop a set of non-binding principles on government procurement. This was in line with the APEC General Principle of flexibility, enunciated in the Osaka Action Agenda: “Considering the different levels of economic development among the APEC economies and the diverse circumstances in each economy, flexibility will be available in dealing with issues arising from such circumstances in the liberalisation and facilitation process”.

In 1999 GPEG completed the Non-Binding Principles on Government Procurement (NBPs) that identify elements and illustrative practices on the principles of

transparency, value for money, open and effective competition, fair dealing, accountability and due process, and non-discrimination. The NBPs have the support

and commitment of all Economies and have been adopted as the basis of the Government Procurement section of APEC economies’ annually revised Individual

Action Plans recording progress towards the Bogor goals of free and open trade and investment.

The NBPs have been a major contributor to the success of Economies and GPEG in promoting transparency in government procurement. The majority of GPEG members have completed their voluntary reviews and reports of their government procurement systems against the non-binding principle of Transparency. Through this process, Economies are exploring how best to implement the principles and to voluntarily bring their systems into conformity with them. This general transparency principle applies to all aspects of government procurement, including the elements of the general operational environment, procurement opportunities, purchase requirements, bid evaluation criteria and award of contracts. Establishing and maintaining transparent procurement markets not only assists Economies to learn from each other but also enables industry to obtain a clear understanding of the procurement markets operating within member economies.

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the “Statement to Implement APEC Transparency Standards” (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.

Paragraph 7 of the Leaders’ Statement states that, consistent with the transparency standards in paragraphs 1-6 of the Leaders’ Statement, Economies will follow the transparency provisions contained in the APEC Government Procurement Experts Group (GPEG) NBPs. In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that “APEC sub-fora that have elaborated transparency provisions should review these regularly and, where appropriate, improve, revise or expand them further,” and also instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement. Ministers Responsible for Trade meeting in Khon Kaen on June 2-3 “instructed officials to complete work underway to develop area-specific Transparency Standards.”

The Transparency Standards on Government Procurement, as set out below, are consistent with and fully reflect the General Principles in the Leaders’ Statement and the transparency-related provisions of the NBPs. Implementation of both the Transparency Standards on Government Procurement and the NBPs will promote transparency in government procurement in the Asia-Pacific region.

Transparency Standards on Government Procurement:

Transparency in the government procurement context means that sufficient and relevant information should be made available to all interested parties consistently and in a timely manner through a readily accessible, widely available medium. This applies to all aspects of government procurement, including the general operational environment, procurement opportunities, purchase requirements, bid evaluation criteria and award of contracts.

1. Consistent with paragraph 1 of the Leaders’ Statement, each Economy will: (a) ensure that its laws, regulations, and progressively judicial decisions,

administrative rulings, policies (including any discriminatory or preferential treatment such as prohibitions against or set asides for certain categories of suppliers), procedures and practices (including procurement methods) related to government procurement (collectively referred to as “procurement rules”) are promptly published or otherwise made available, for example, via the Internet, in such a manner as to enable interested persons and other Economies to become acquainted with them; (b) designate an official journal or journals and publish the procurement rules in such journals on a regular basis and make copies of the journals readily available to the public (e.g., via the Internet); and (c) promote observance of the provisions of this paragraph by the regional and local governments and authorities within its customs territory.

2. Each economy will disseminate information on its procurement rules, for example, by: (a) publishing either a positive or negative list of the procuring entities subject to its rules; and (b) providing a description of its procurement rules on the APEC Government Procurement Experts Group Home Page and linking its government procurement Home Page, where available, with the APEC Government Procurement Experts Group Home Page.

3.  Consistent with paragraph 2 of the Leaders’ Statement, when possible each Economy will publish in advance any procurement rules that it proposes to adopt; and provide, where applicable, interested persons a reasonable opportunity to comment on such proposed procurement rules. 

4. Consistent with paragraph 3 of the Leaders’ Statement, each Economy will endeavor upon request from an interested person or another Economy to promptly provide information and respond to questions pertaining to any actual or proposed rules. Each Economy will also establish contact points for such inquiries.

5. Consistent with paragraph 4 of the Leaders’ Statement, in administrative proceedings applying to any procurement rule, each Economy will ensure that: (a) wherever possible, persons of another Economy that are directly affected by a proceeding are provided reasonable notice, in accordance with domestic procedures, when a proceeding is initiated, including a description of the nature of the proceeding, a statement of the legal authority under which the proceeding is initiated and a general description of any issues in controversy; (b) such persons are afforded a reasonable opportunity to present facts and arguments in support of their positions prior to any final administrative action, when time, the nature of the proceeding and the public interest permit; and (c) its procedures are in accordance with domestic law.

6. Consistent with paragraph 5 of the Leaders' Statement, where warranted, each Economy will ensure that appropriate domestic procedures are in place to enable prompt review and correction of final administrative actions, other than those taken for sensitive prudential reasons, regarding matters covered by these Standards, that: (a) provide for tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the matter; (b) provide parties to any proceeding with a reasonable opportunity to present their  respective positions; (c) provide parties to any proceeding with a decision based on the evidence and submissions of record or, where required by domestic law, the record compiled by the administrative authority; and (d) ensure, subject to appeal or further review under domestic law, that such decisions are implemented by, and govern the practice of, the offices or authorities regarding the administrative action at issue.

7. Each Economy will endeavour to maximize transparency in access to procurement opportunities. This should be accomplished where possible by: (a) where open tendering is adopted, publishing procurement opportunities in a medium readily accessible to suppliers (e.g., on the Internet); (b) making the same information on procurement opportunities available in a timely manner to all potential suppliers; (c) publishing contact details of purchasers, and their product/ service purchase interests, for suppliers wishing to register their interest in being notified of bidding opportunities that may not be publicly advertised; (d) making available early advice of complex high-value procurement needs through staged procedures such as public requests for information, requests for proposals and invitations for pre-qualification, and allowing adequate time for interested suppliers to prepare and submit a response; (e) making publicly available requirements and procedures for pre-qualification of suppliers; and (f) any time limits established for various stages of the procurement process.

8. Each Economy will make available for suppliers all the information required to prepare a responsive offer. This should include where possible: (a) providing in procurement notices the following information: the nature of the product or service to be procured; specifications; quantity, where known; time frame for delivery; closing times and dates; where to obtain tender documentation, where to submit bids, and contact details from which further information can be obtained; (b) providing any changes to participating suppliers; and (c) providing tender documentation and other information to suppliers promptly on request.

9. Each Economy will maintain transparent criteria for evaluating bids and evaluate bids and award contracts strictly according to these criteria. This should be done where possible by: (a) specifying in procurement notices or tender documentation all evaluation criteria, including any preferential arrangements; and (b) maintaining, for a predetermined period proper records of decisions sufficient to justify decisions taken in the procurement process.

10. Each Economy will award contracts in a transparent manner. This should be accomplished where possible by: (a) publishing the outcome of the tender including the name of the successful supplier and the value of the bid; and (b) as a minimum promptly notifying unsuccessful suppliers of the outcome of their bids and where and when contract award information is published, and debriefing unsuccessful suppliers on request.

11. Consistent with paragraph 11 of the Leaders’ Statement, an Economy does not need to disclose confidential information where such disclosure would impede law enforcement, the enactment of laws, or that would be contrary to the public or national interest, or compromise security of the economy concerned or that would prejudice the legitimate commercial interests of particular persons or enterprises.  Each economy will keep commercially sensitive information secure and prevent its use for personal gain by procurement officials or to prejudice fair, open and effective competition.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Government Procurement, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Government Procurement, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.








