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	Chapter 8: Competition Policy

	Objective

APEC Economies will enhance the competitive environment in the Asia-Pacific region by introducing or maintaining effective and adequate competition policy and/or laws and associated enforcement policies, ensuring the transparency of the above, and promoting cooperation among APEC economies, thereby maximizing, inter-alia, the efficient operation of markets, competition among producers and traders, and consumer benefits.



	Guidelines

Each APEC economy will:

(a) review its respective competition policy and/or laws and the enforcement thereof in terms of transparency;

(b) implement as appropriate technical assistance in regard to policy development, legislative drafting, and the constitution, powers and functions of appropriate enforcement agencies; and

(c) establish appropriate cooperation arrangements among APEC economies.



	Collective Actions
APEC Economies have agreed to take collective actions to help achieve these goals.  These actions are contained in Collective Action Plans (CAPs) which are updated annually.  The current CAP relating to competition policy can be found in the Competition Policy Collective Action Plan. 

APEC Principles to Enhance Competition and Regulatory Reform

The APEC Leader’s Declaration of September 1999 endorsed the following Principles:

Non Discrimination 

(a) 
Application of competition and regulatory principles in a manner that does not discriminate between or among economic entities in like circumstances, whether these entities are foreign or domestic. 

Comprehensiveness 

(b)
Broad application of competition and regulatory principles to economic activity including goods and services, and private and public business activities. 

(c)
The recognition of the competition dimension of policy development and reform which affects the efficient functioning of markets. 

(d)
The protection of the competitive process and the creation and maintenance of an environment for free and fair competition.

(e)
The recognition that competitive markets require a good overall legal framework, clear property rights, and non discriminatory, efficient and effective enforcement.

Transparency

(f)
Transparency in policies and rules, and their implementation.

Accountability 

(g)
Clear responsibility within domestic administrations for the implementation of the competition and efficiency dimension in the development of policies and rules, and their administration.



	Korea’s Approach to Competition Policy in 2002
Korea has implemented policies for a sound market economic system according to the following three policy directions;

First, Korea’s competition policy approach has shifted substantially. For example, the KFTC is actively implementing the clean market project to make fundamental improvements to the market structure. In other words, Korea has moved away from piecemeal approaches to pursue a more comprehensive market reform.  Furthermore, Korea has introduced a franchise law for the protection of franchisees accompanied by the increasing number of small business start-ups.

Second, Korea is reinforcing its institutions and capacity in response to internal and external changes such as globalization and digitization. To support autonomous structural adjustment, it has proposed reform in government policies on large business groups and established an e-commerce protection law in order to protect consumers in the area of electronic trade.

Third, Korea has applied the competition rule in all sectors of the economy and promoted a culture of voluntary compliance. A growing number of large business groups have introduced voluntary compliance programs to facilitate a competition culture within their organizations while the application of competition law has greatly expanded into areas such as state-owned enterprises and professional sports. 




	Korea’s Approach to Competition Policy in 2002

	Section
	Improvements Implemented Since Last IAP
	Current Competition Policies / Arrangements
	Further Improvements Planned

	General Policy Framework


	Competition authorities moved away from piecemeal approaches to comprehensive approaches. 
Instead of responding to individual cases, the Clean Market Project was launched to reduce unnecessary regulations, correct unfair trade practices and improve monopolistic market structure.
A culture of voluntary compliance was created among businesses with the introduction of the Compliance Program. 
(http://ftc.go.kr/data/hwp/heritage.doc)

KFTC has taken on a strong role of competition advocacy.  Exercising the pre-consultation right to block anti-competitive laws, the Commission blocked protective governmental measures  from being introduced and maintained.
	KFTC has made a substantial shift in its competition enforcement approach by conducting full-scale Clean Market Projects to make fundamental reforms in market structure.

By pursuing the Clean Market Project, the KFTC has moved away from a piecemeal approach, focusing on individual cases, to one of comprehensive market reforms.

KFTC is modifying its competition laws and regulations to suit changing economic conditions such as globalization and digitization. It is also making a pro-active effort to participate in the international system of cooperation on competition policy. 

KFTC has established, and put into effect, the e-commerce protection law to form a comprehensive framework for consumer protection in the area of e-commerce.

Korea’s competition law was applied to foreign companies participating in international cartels; surcharges were imposed.  

KFTC has taken an active part in international discussions on competition policy by taking on the vice-chair responsibilities in the OECD.

KFTC created a culture of voluntary compliance and expanded the competition rule to all areas of the economy.

A competition culture was further disseminated by the increasing number of large business groups which introduced voluntary compliance programs in their companies.

The application of competition law was expanded to include other areas such as state-owned enterprises and professional sports.


	

	Reviews of Competition Policies and/or Laws


	KFTC set the criteria for the extended application of "the exemption from improper concerted acts" and also set the rules for mitigation and exemption. 
KFTC raised the ceiling for negligence fines imposed for the refusal and obstruction of probes.


	To alleviate the burden of establishing a holding company or converting to one, the KFTC broadened the scope for allowing suspension of mandatory restrictions on activities.

(http://ftc.go.kr/data/hwp/act_monopoly_6317.doc)
In order to remedy the harms caused by concentrated economic power, the KFTC is changing its criteria for selecting large business groups for review.  

The equity-based approach to the selection of large business groups has shifted to one which differentiates businesses according to factors such as cross equity investment, debt guarantees and equity investment.

KFTC is reinforcing its ceiling on total equity investment in order to facilitate greater investment and improve corporate governance. 

	

	Competition Institutions (Including Enforcement Agencies)


	In order to promptly and flexibly respond to the sharp rise in offences and to changes in the public administration environment, the KFTC has organized into teams.

Also, in order to prevent consumer injuries due to the proliferation of e-commerce, a website dedicated to consumer education was set up. (http://www.iloveshop.co.kr/) 

In addition, a surfing day was designated to detect web-sites harmful to consumers, so that illegal e-commerce transactions could be blocked.

	Budget and Manpower of KFTC

The budget and personnel have increased as the Republic of Korea 
has put a higher focus on the competition policy since the early 
1990s, but the number of  personnel has been stable at 400 since 
1998. 
  (http://www.ftc.go.kr/english/htm1/index.htm)

Of the 400 KFTC employees, 95 (21%) hold master’s degrees or Ph.D.'s. Among these staff members, 81 (18%) majored in economics; 51 (11%) in law; 40 (9%) in business administration; and  87 (20%) in public administration, demonstrating the shortage of law and economics majors.  
There seems to be a growing need to replenish law and economics specialists to conduct in-depth analyses.   

  (http://www.ftc.go.kr/english/htm1/index.htm)

	Realign the organization of the Fair Trade Commission for an effective enforcement of competition policy and reform the procedure and ways of law enforcement.

	Measures to Deal with Horizontal Restraints


	The KFTC ordered corrective measures against undue concerted practices in industries which heavily impact the general public, such as the credit card and mobile telecommunication industries.

(http://www.ftc.go.kr/english/htm1/index.htm)

The KFTC revised the MRFTA under which it is entitled to lighten the corrective orders or to lessen the surcharges imposed on those who cooperate with an investigation as well as those who report such concerted acts to the authorities. 


	KFTC has penalized the concerted acts detected in markets such as car insurance, student uniforms and cement.

Violations of cartel laws in school uniform manufacturing and gas stations have been referred to prosecution.

To control concerted acts, the KFTC launched a system for continued collection of information on contract bids in the public construction industry. 


	

	Measures to Deal with Vertical Restraints


	In principle, the KFTC assesses the illegality of non-price restrictions of dominant enterprises considering their potential anti-competitiveness under the law of reason (vertical price restrictions are deemed illegal per se).


	KFTC has considered all forms of vertical price restrictions (resale price maintenance) illegal per se. However, under the amended MRFTA, as of 2001, the Commission does not deem the acts of maintaining the highest price as illegal, if there is a justifiable reason. (http://ftc.go.kr/data/hwp/G00017.doc)

	


	Measures to Deal with Abuse of Dominant 

Position


	KFTC outlawed enterprises with essential facilities from abusing their market dominant positions, and added the acts of refusing, discontinuing, and limiting access to their essential facilities to the list of types of abuses of market dominant positions.

(http://ftc.go.kr/data/hwp/G00017.doc

	The acts of refusing, discontinuing and limiting access to essential facilities were included as acts of abusing market dominance.

In 2001, corrective measures were imposed on 4 cases of abuse of market dominance.

2 penalty fines, 1 corrective order and 1 warning were issued.
	

	Measures to Deal with Mergers and Acquisitions


	KFTC slapped severe measures on anti-competitive business combinations that might potentially lead to a monopolization of the market to the detriment of consumer interests.

KFTC strictly applied the criteria for exemption from business combinations. (http://www.ftc.go.kr/english/htm1/index.htm)


	The previous upward trend in the number of business combinations has declined with economic recession and a slow-down in IT industry growth.

There has been a drop in conglomerate integration due to shrinking investment in business start-ups while vertical integration for structural adjustment has sharply increased. 

. 

	

	Other Issues Addressed by Competition Policy


	KFTC is running a pre-consultation mechanism on competition-restricting laws.  When legislating and/or amending laws relating to other government agencies, the concerned agency is required  to consult with the KFTC about the possible anti-competitive aspects.

To prevent public monopolies from turning into private monopolies through the process of privatization, the KFTC proposes various pro-competition measures to related government agencies and the SOE Privatization Committee conducts annual probes of SOEs for unfair trade practices and undue internal transactions, and corrects the uncovered wrongdoings. 

	KFTC is providing protection mechanisms for newly emerging forms of trade such as e-commerce, door-to-door sales and direct selling. 

With the legislation of the e-commerce consumer protection law, the KFTC aims to build a safe e-commerce environment for consumers. 

Through the amendment of the door-to-door sales law, the KFTC can effectively protect consumers from harm resulting from practices such as door-to-door sales and direct selling.
	A Market structure analysis program will be launched in order to proactively respond to cartels and business combinations, by understanding market structures which are becoming increasingly complicated and sophisticated.

	Co-operation Arrangements with other Member Economies


	To ease the conflicts between nations over jurisdiction disputes 
due to extra-territorial application and to facilitate information sharing among major competition authorities, the KFTC is planning to establish bilateral agreements and consultative meetings. 
KFTC staff participated in the 5th APEC/PFP (March 13 -15, 2001, Bangkok) and gave a presentation entitled Promoting Competition in Regulated Industry.

	KFTC has held annual bilateral consultation meetings with Korea’s main trading partners such as the U.S., Japan and EU and it is now preparing to sign bilateral cooperation agreements.

Korea has established a protocol with Russia which includes staff exchange programs and periodical bilateral meetings.

KFTC is in the final stages of signing a bilateral cooperation agreement with Australia.

KFTC staff participated in the APEC Training Program on Competition Policy held in Bangkok between August 6~8. 

KFTC held a lecture titled Competition Advocacy Role of KFTC.
	

	Activities with other APEC Economies and in other International Fora


	KFTC hosted the 6th International Workshop on Competition Policy in Seoul (July 30-Aug. 2, 2001). 
17 high-level officials from 12 countries composed of APEC  
members, transitional economies and prominent lecturers from the  OECD, WTO, UNCTAD, etc., participated in the Seoul 
Workshop and held in-depth discussions on  the status of 
competition law enforcement and policy directions.

(http://www.ftc.go.kr/english/ht   

 m1/index.htm
)

	
	KFTC will hold the Seoul International Competition Forum 2002 on November 6th.

The Workshop will be held jointly by the OECD and UNCTAD to promote the culture of competition culture and strengthen international cooperation.
KFTC will also hold an annual International Workshop on Competition Policy from Nov. 7th to 8th .

This year’s Workshop will be jointly hosted by the OECD and UNCTAD primarily for competition authority heads from developing and transition economies in order to achieve the maximum effects of technical assistance.


	Collective Actions


	None


	
	N.A.


	Improvements in Korea’s Approach to Competition Policy since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position


	Establishment of the Fair Trade Order

In order to guarantee "free and fair competition," the KFTC 
places its policy priority on preventing the abuse of a market-
dominant position, prohibiting excessive concentration of 
economic power, and regulating undue collaborative activities 
and unfair business practices.
To establish a competitive structure in all industries, the 
Commission has been exerting efforts to abolish 
anti-competitive government regulations with respect to market 
entry, prices and business operations.
Enhancing Transparency of  Policies

The content of KFTC decisions and judgments on cases 
are disclosed in judicial precedence reports.

In order to eradicate anti-competitive trade practices, the KFTC offers and reinforces programs which raise awareness of competition laws among entrepreneurs and consumers.
Strengthening International Cooperation

KFTC regularly holds annual competition policy meetings 
with the competition authorities of Japan, the United States, 
and other countries in which information is exchanged, and 
constant efforts are made to strengthen bilateral cooperation.

KFTC also actively participates in discussions related to competition policy at APEC meetings and at meetings with 
such international organizations as the OECD and UNCTAD.


	KFTC has exerted efforts to prevent government ministries from adopting new restrictive laws and regulations by reviewing their legislation drafts and requesting that anti-competitive elements be corrected before enactment (competition advocacy role).

In 1996, with the elevation of the chairman's post from the deputy-ministerial level to the ministerial level and the expansion of its organs, the KFTC acquired an administrative organization necessary for effective enforcement of competition policies.

(http://www.ftc.go.kr/english/htm1/index.htm)

The KFTC led economic deregulation within the government in order to promote industry competitiveness. Through such efforts, it contributed to strengthening market functions and bringing about substantial deregulation, for the benefit of both citizens and businesses.

KFTC strived to minimize public inconveniences that may arise in the process of filing complaints, and it established a Consumer Satisfaction Administrative System to make KFTC affairs more consumer-oriented.

	Reviews of Competition Policies and/or Laws


	
	The Omnibus Cartel Repeal Act was enacted in 1999, which led to the elimination and improvement of 20 cartels authorized under other statutes.

The KFTC has seven commissioners, other than the Chairman and the Vice-Chairman, who have three-year terms of office. Decisions are made based on consensus, thereby boosting fairness in the policymaking process.(1999).

In 2000, nine notifications and guidelines including the Rules on KFTC's Meeting and Case-Handling Procedures, Guidelines on Review against Undue Exercise of Intellectual Property Rights, and Guidelines for Consumer Protection in the Context of Electronic Commerce were enacted or amended, ensuring greater transparency.



	Competition Institutions (Including Enforcement Agencies)


	Legal and Institutional Mechanisms
In 1980, Korea established the Monopoly Regulation and Fair 
Trade Act which provided the legal framework for its fair trade 
rules and regulations.

(http://www.ftc.go.kr/english/htm1/index/htm)

In 1981, the Korea Fair Trade Commission (KFTC) was 
established under the Economic Planning Board (EPB) as the 
administrative organization in charge of competition laws and 
policies.

In 1994, the KFTC was separated from the EPB to become an independent, central administrative agency. In March 1996, the status of the Commission's chairman was elevated from the vice-ministerial level to the ministerial level, while the organization and its staff were enlarged. These structural changes enabled the Commission to more effectively enforce competition policies.


	A Comprehensive Consumer Website was set up (http://www.consumer.go.kr/), allowing for a one-stop search of consumer-related information that is scattered through various government agencies and consumer protection groups.
In April 1997, the Task Force on Deregulation was set up under the KFTC in order to pursue regulatory reforms in the economic field. After such a function was delegated to the Regulatory Reform Committee under the Office of the Prime Minister, the KFTC continued to put forth its opinions on anti-competitive regulations through prior consultations on the enactment /revision of legislation with other government ministers.

In April 1999, the Advisory Committee on Competition Policy went into operation. The Committee, which consists of 54 representatives from academia, research institutes and economic associations, provides advice and recommendations on major policy directions.

The Cyber Policy Evaluation Team, which is composed of 100 people including economists, legal experts, and representatives of civic groups, has been in operation since October 1999. Its main function is to gather opinions from each sector of society on major pending issues in the field of competition policy.



	Measures to Deal with Horizontal Restraints 


	
	

	Measures to Deal with Vertical Restraints


	
	

	Measures to Deal with Abuse of Dominant Position 


	
	

	Measures to Deal with Mergers and Acquisitions 


	
	

	Other Issues Addressed by Competition Policy


	Promoting Deregulation

  KFTC will continuously make efforts to eliminate 
  anticompetitive elements in existing laws and regulations, and 
  work to prevent the introduction of new competition-restricting 
  laws and regulations through more intense pre-examination of 
  newly established and revised laws.

	In April 1997, the Task Force on Deregulation was set up under the KFTC in order to pursue regulatory reforms in the economic field. After such a function was delegated to the Regulatory Reform Committee under the Office of the Prime Minister, the KFTC continued to put forth its opinions on anti-competitive regulations through prior consultations on the enactment/revision of legislation with other government ministers.



	Co-operation Arrangements with other Member Economies


	KFTC will constantly promote bilateral cooperation with Japan, the United States, and other APEC economies.

KFTC will actively participate in the exchange of information with APEC members to enhance knowledge of competition policies.


	In Dec. 1999, the Memorandum on Cooperation was signed with Russian competition authorities. It stipulates the exchange of information and documents, organization of regular contacts, participation in training of specialists, symposia, etc.

The Commission dispatched an official to the ACCC in order to carry out a comparative study of Korean and Australian laws and policy directions related to consumer protection and deregulation.


	Activities with other APEC Economies and in other International Fora


	In 1996, the KFTC plans to offer a training program on international competition policies to competition authorities of developing nations who have little experience in enforcing competition laws or to authorities of those nations where competition laws have not yet been introduced, and to continue such efforts depending on the outcome of the program.


	Since 1996, the Korea Fair Trade Commission has been hosting a workshop, attended by many public officials every year, on competition policy in order to facilitate common understanding on competition issues and enhance cooperation among competition agencies of developing countries.  


