ANNEX – ANNUAL SECTORAL REPORT

Chapter 3: Services

	Chapter 3 (k:2): Transport Services:  Air

	Section
	Improvements Implemented Since Last IAP
	Current Entry Requirements 
	Further Improvements Planned

	Operational Requirements


	

	All sectors are subject to the measures outlined in the “General Approach to Trade in Services” section.  

 

The following Acts and associated regulations apply to all services sectors and establish parameters for general business practice in New Zealand.

 

Companies Act 1993

Employment Relations Act 2000

Parental Leave and Employment Protection Act 1987

Minimum Wage Act 1983

Wage Protection Act 1983

Holidays Act 2003

Equal Pay Act 1972

Human Rights Act 1993

Health and Safety in Employment Act 1992

Commerce Act 1986

Consumer Guarantees Act 1993

Fair Trading Act 1986

Resource Management Act 1991 and amendments

Local Government Act 2002
Domestic Scheduled (excluding cabotage) and Non-Scheduled Passenger and Freight Transportation by Air: In respect of passenger (scheduled and non-scheduled) and cargo services operated domestically, there is no industry-specific economic regulation in New Zealand.  There is no bar to the establishment of a domestic airline in New Zealand, providing it complies with the required standard of safety and technical competency as determined by the Civil Aviation Authority, which takes into account the provisions of the Civil Aviation Act 1990 and Civil Aviation Rules.  Entry into the aviation system in New Zealand is controlled through aviation documents, issued or recognized by the Civil Aviation Authority.
  

International Scheduled Passenger and Freight Transportation by Air:  New Zealand international airlines must be licensed pursuant to the Civil Aviation Act 1990.  
Sections 87R-Z set out the conditions for the granting of 'open aviation market licenses for New Zealand international airlines intending to operate to Australia, Brunei-Darussalam, Chile, Cook Islands, Luxembourg, Malaysia, Samoa,  Singapore, Tonga, the United Arab Emirates and the United States (economies New Zealand has liberal air services agreements with).  In considering any application for an open aviation market license, Section 87T provides that the Secretary for Transport (as the licensing authority for open aviation market airlines) shall take into account the following matters:

(a) Any relevant air services agreement and associated arrangements, and any other international agreement, convention, or arrangement to which New Zealand is a party;

(b) The safety and security requirements of the Civil Aviation Authority (this usually requires the airline in question to be issued with a  New Zealand airline Air Operators Certificate); and

(c) Such other matters as the Minister thinks fit and has determined in writing should be taken into account.

 

If the granting of the license would be contrary to any agreement, arrangement, or convention referred in (a) above, the Act states that the Secretary must refuse the application.

 

Sections 87D-K set out the conditions for the granting of 'scheduled international air services licenses to New Zealand international airlines wishing to operate services to countries that are not covered by open aviation market licenses. In considering any application for a scheduled international air service license made by a New Zealand international airline, Section 87F provides that the Minister of Transport (as the licensing authority for New Zealand international airlines not holding open aviation market licenses) shall take into account the following matters:

(a) Any relevant international agreement, convention, or arrangement to which New Zealand is a party;
(b) The safety and security requirements of the Civil Aviation Authority;

(c) The financial ability of the applicant to carry on the proposed service;

(d) The likelihood of the applicant carrying on the proposed service satisfactorily;

(e) Any written representations received by the Minister in relation to the application; and

(f) Such other matters as the Minister thinks fit.

 

If the granting of the license would be contrary to any agreement, convention, or arrangement referred to in (a) above, the Act states that the Minister must refuse the application.

 

New Zealand's current policy is to not designate an entity as a New Zealand international airline if non-New Zealand interests own more than 49% of the airline.  A single foreign airline interest may own no more than 25%, and foreign airline interests no more than 35% in aggregate.

   

International Non-Scheduled Passenger and Freight Transportation by Air:  In most instances, New Zealand's bilateral air services agreements cover only scheduled international air services, as non-scheduled international air services are dealt with on a unilateral, case-by-case, basis and require the prior approval of all the governments whose territories are involved.  Exceptions to this rule are to be found in New Zealand's agreements with Australia, Brunei-Darussalam, Chile, the Cook Islands, Denmark, Malaysia, Norway, Samoa, Singapore, Spain, Sweden, Tonga  the United Kingdom and the United States, which do include specific provisions relating to the operation of non-scheduled air services.
 

Section 87ZE of the Civil Aviation Act 1990 governs the approval of non-scheduled international air services by the Secretary for Transport.  Further information is available in a pamphlet issued by the Ministry of Transport.  Holders of open aviation market licenses may carry out non-scheduled international services without the need for authorization under Section 87ZE (Section 87Z refers).

 

For further information, please contact: John Macilree, Ministry of Transport, PO Box 3175 Wellington, New Zealand.  Telephone +64-4-439-9347, email j.macilree@transport.govt.nz; Website www.transport.govt.nz; or Steve Douglas, Civil Aviation Authority, PO Box 31441 Lower Hutt, New Zealand.  Telephone +64-4-560 9400, email douglass@caa.govt.nz;  Website: www.caa.govt.nz

	

	Licensing and Qualification Requirements of Service Providers


	
	 

All airlines (foreign and domestic) must comply with the required standard of safety and technical competency as determined by the Civil Aviation Authority, which takes into account the provisions of the Civil Aviation Act 1990 and Civil Aviation Rules.  Entry into the aviation system in New Zealand is controlled through aviation documents, issued or recognized by the Civil Aviation Authority.

 

No specific nationality or residency requirements apply to the aviation sector but service providers are subject to the normal requirements of New Zealand immigration law in relation to foreigners working in New Zealand.

 

Trans-Tasman Mutual Recognition Arrangement (TTMRA): The TTMRA provides for Australia and New Zealand to recognize each other’s regulatory standards in respect of goods and occupations.  In respect of aviation, only personnel licensing is covered.  However, the Single Aviation Market Arrangements between New Zealand and Australia included a commitment for the two safety authorities to achieve mutual recognition of all aviation-related certification not covered by the TTMRA.  This commitment was reaffirmed by Australian and New Zealand Transport Ministers in a 2000 Memorandum of Understanding on open skies.
For further information, please contact:  Steve Douglas, Civil Aviation Authority, PO Box 31441 Lower Hutt, New Zealand.  Telephone +64-4-560 9400, email douglass@caa.govt.nz, website www.caa.govt.nz; or Nigel Mouat, Ministry of Transport, PO Box 3175 Wellington, New Zealand.  Telephone +64-4-439-9354, email n.mouat@transport.govt.nz 


	New Zealand intends to implement Mutual Recognition with Australia in respect of airline certification as soon as possible.  (Legislation was enacted in March 2004, and now that Australian legislation is passed, will be brought into force at an agreed date.)

Certification for aircraft operated to Civil Aviation Rule Part 121 Standards (essentially aircraft with over 30 seats) will be recognized first, with other certification to follow by agreement of the governments.

	Foreign Entry


	
	 
Screening of foreign investment in New Zealand is restricted to a few critical areas that are defined as sensitive within the Overseas Investment Act 2005.  Investments in sensitive New Zealand assets are subject to the provisions of both the Overseas Investment Act 2005 and the Overseas Investment Regulations 2005.
Domestic Scheduled (excluding cabotage) and Non-Scheduled Passenger and Freight Transportation by Air:  New Zealand allows up to 100% foreign investment in its domestic airlines with no restriction on where that investment might come from (including foreign airlines).  Apart from horizontal investment measures, there are no economic barriers to a foreign entity establishing an airline in New Zealand.  All airlines operating in New Zealand must comply with the required standard of safety and technical competency as determined by the Civil Aviation Authority, which takes into account the provisions of the Civil Aviation Act 1990 and Civil Aviation Rules.
New Zealand does not automatically grant cabotage rights, although they may be negotiated on a reciprocal basis. 

Rental of Aircraft and Crew (Domestic):  This sector is open subject to the regulatory requirements of the Civil Aviation Authority.
 

International Scheduled Passenger and Freight Transportation by Air:  All foreign international airlines providing scheduled services to New Zealand (in both on-line and off-line capacities) must be licensed pursuant to the Civil Aviation Act 1990.  
 

Sections 87R-Z set out the conditions for the granting of 'open aviation market licenses for airlines from economies with which New Zealand has liberal air services agreements (see above).  Sections 87L-Q set out the conditions for the granting of 'scheduled international air services licenses to airlines from other economies with which New Zealand has bilateral air services agreements. 

 

In considering any application for either an open aviation market license or a scheduled international air service license made by a foreign international airline, Sections 87T and 87M respectively provide that the Secretary for Transport shall take into account the following matters:

 

(a) Any relevant air services agreement and associated arrangements, and any other international agreement, convention, or arrangement to which New Zealand is a party;

(b) The safety and security requirements of the Civil Aviation Authority (this usually requires the airline in question to be issued with a Foreign Air Operators Certificate); and

(c) Such other matters as the Minister thinks fit and has determined in writing should be taken into account.

 

If the granting of the license would be contrary to any agreement, arrangement, or convention referred in (a) above, the Act states that the Secretary must refuse the application.

 

International Non-Scheduled Passenger and Freight Transportation by Air:  In most instances, New Zealand's bilateral air services agreements cover only scheduled international air services as non-scheduled international air services are dealt with on a unilateral, case-by-case, basis and require the prior approval of all the governments whose territories are involved.  Exceptions to this rule are outlined in the section on operational requirements (above).

 

Section 87ZE of the Civil Aviation Act 1990 governs the approval of non-scheduled international air services by the Secretary for Transport.  Further information is available from the Ministry of Transport.  Holders of open aviation market licenses may carry out non-scheduled international services without the need for authorization under Section 87ZE (Section 87Z refers).

 

Rental of Aircraft and Crew (International): This sector is open subject to the regulatory requirements of the Civil Aviation Authority and compliance with bilateral air service arrangements.
Ground Services (excluding cargo handling): Ground services are contestable in New Zealand and there is no institutional protection. However, at most New Zealand airports, airlines usually provide the ground service, with Air New Zealand being the largest ground handler.
 

Maintenance and Repair of Aircraft Services: There is no restriction with respect to repair and maintenance of aircraft, subject to approval and certification by the Civil Aviation Authority.
 

Other Supporting Services for Air Transport:  This sector is open to foreign nationals, on an equal basis with local suppliers, subject to meeting the regulatory requirements of the Civil Aviation Authority.
 
For further information, please contact either: John Macilree, Ministry of Transport, PO Box 3175, Wellington, New Zealand.  Telephone +64 4 439-9347, email j.macilree@transport.govt.nz ; Website www.transport.govt.nz; or Steve Douglas, Civil Aviation Authority, PO Box 31441 Lower Hutt, New Zealand.  Telephone +64-4-560 9400, email douglass@caa.govt.nz.  Website: www.caa.govt.nz

	

	Discriminatory Treatment/

MFN


	Enhancements were negotiated to New Zealand’s Air Transport Agreement with China, including multiple designation, open destination points and “open skies” arrangements for cargo services.

Agreement was reached at negotiations on 19 April 2004 on a new MALIAT Article to provide for accession on a cargo-only basis.  The Article entered into effect on 27 October 2005.

	International Scheduled Passenger and Freight Transportation by Air:  Globally, international air rights continue to be exchanged on a bilateral basis, although air services are becoming an increasing focus of regional initiatives (such as APEC) and the WTO.  By its very nature, the bilateral system is discriminatory.
 

New Zealand seeks to conclude with other countries the most liberal and flexible air services possible.  Since 1985, New Zealand has pursued a policy of maximising the benefit to the economy from international air services, through reducing barriers to trade in air services on a reciprocal basis.  Hence, as is the general international practice, each bilateral air services agreement that New Zealand enters into constitutes a reciprocal exchange of rights. 

 

Since 1996 New Zealand has concluded new, open, bilateral air services arrangements with a number of APEC members (Australia, Brunei, Chile, Malaysia, Peru (yet to be signed), Singapore and the United States).  Although they differ from one another, these arrangements have generally removed previous restrictions on the following features: 

Routes and capacity that airlines of New Zealand and the bilateral partner may operate;

The traffic rights (freedoms) airlines of both parties may exercise; 
The right of a bilateral partner to refuse to grant operating authorization if there is substantial foreign ownership, although the standard criterion relating to 'effective control' by foreign nationals remains; 
Airlines' flexibility to implement tariffs; and

The ability to code-share on other airlines, including third-country airlines.  

Most of these new arrangements make explicit references to the Bogor commitments.

  

Multilateral Agreement on the Liberalization of International Air Transportation (MALIAT):  This agreement was negotiated and signed by five like minded APEC economies in 2001.  Current parties to the MALIAT are Brunei-Darussalam, Chile, Cook Islands, New Zealand, Samoa, Singapore, Tonga and the USA.  The MALIAT is an “open-skies” agreement that replaces the bilateral agreements between the Parties. There is an open accession clause, and Samoa became the first non APEC member on 9 November 2002. 
 

The main features of the MALIAT are;

· an open route schedule;

· open traffic rights including seventh freedom cargo services;

· open capacity;

· airline investment provisions which focus on effective control and principal place of business, but protect against flag of convenience carriers;

· multiple airline designation;

· third-country code-sharing; and

· a minimal tariff filing regime.

 

The website for the MALIAT is www.maliat.govt.nz
 

New Zealand also has more restrictive air services agreements with other APEC economies (Canada; China; Chinese Taipei; Hong Kong, China; Indonesia, Korea, Japan, Mexico, Papua New Guinea, Russia, Thailand and Viet Nam).

 

International Mail Transportation by Air:  It is a standard provision of bilateral air service agreements that they provide for the carriage of mail as well as passengers and cargo.
 
General Agreement on Trade in Services (GATS):  To date, aviation 'hard rights' have been excluded from the coverage of the GATS.  
 

New Zealand has made commitments on two of the three sub-sectors listed ('soft rights') under the Air Transport Services Annex (for which there are no restrictions on trade, other than horizontal measures):

·           Sale and marketing of air transport services; and

·           Computer reservation system services.

 
To date, New Zealand has not made commitments on aircraft repair and maintenance services, but this has been included in New Zealand’s revised offer as part of the Doha Round. 

For further information, please contact John Macilree, Ministry of Transport, PO Box 3175, Wellington, New Zealand.  Telephone +64 4 439 9347, email j.macilree@transport.govt.nz

	


