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	Chapter 9: Government Procurement

	Objective

APEC economies will 

a.
develop a common understanding on government procurement policies and systems, as well as on each APEC economy’s government procurement practices;

b.
 achieve liberalization of government procurement markets throughout the Asia-Pacific region in accordance with the principles and objectives of the Bogor Declaration, contributing in the process to the evolution of work on government procurement in other multilateral fora; and

c.
increase the use of electronic means to conduct government procurement and in so doing seek to promote the uptake of e-commerce more broadly.



	Guidelines

Each APEC economy will:

a. enhance the transparency of its government procurement regimes and its government procurement information;

b. establish, where possible, a government procurement information database and provide the information through a common entry point; 

c. review on a voluntary basis and take appropriate steps to improve the consistency of its government procurement regime with the APEC Non-binding Principles on Government Procurement (transparency, value for money, open and effective competition, fair dealing, accountability and due process , and non-discrimination); and
d. provide for and promote government procurement through electronic means wherever possible.


	Collective Actions

APEC economies will:

a. utilize questionnaire surveys to exchange information on existing government procurement regimes and on publication of government procurement information in APEC economies;

b. maintain contact points to facilitate on-going exchange of the above information;

c. hold workshops, seminars and training courses on government procurement procedures, laws, regulations, regional and plurilateral agreements, and the impact of technological development on government procurement;

d. encourage establishment of an APEC government procurement information database, including information on procurement opportunities and the provision of a common entry point (such as World Wide Web (WWW) Home Page on the Internet) for participation by members on a voluntary basis; and

e. continue to report voluntarily on the consistency of their procurement regimes with the APEC Non-binding Principles on Government Procurement and on the improvements to their regimes.
The current CAP relating to government procurement can be found in the Government Procurement Collective Action Plan.



	Malaysia’s Approach to Government Procurement in 2004

Government Procurement policy is formulated in tandem with Malaysia’s national policy as Government Procurement is also used as a tool for nation building.  The Government Procurement strategy for 2004 is very much guided by the macroeconomic framework of the National Development Plan.  As public investment/expenditure is focusing on new sources of growth, review of Government Procurement regimes is done continuously to provide an enabling environment aimed at enhancing competitiveness, increasing efficiency and improving service delivery.

To contribute to the socio-economic improvement objectives, Malaysia will continue with its policy on the mandatory requirement for all government agencies to procure supplies and services from local sources.  International tenders will only be invited if goods and services are not available locally. Transparency in Government Procurement will be further boosted through Government efforts in enhancing integrity through the National Integrity Plan (PIN).  
The Treasury is the main source of authority on Government Procurement.  Information on Government Procurement policies, systems and practices is made available through the Treasury website (http://www.treasury.gov.my), in the Malay Language only. Key information about Malaysia’s government procurement policies, its administrative structures and procurement practices are available in the English language through the APEC Government Procurement Resources webpage (http://www.apec.org/content/apec/apec_groups/committees/committee_on_trade/government_procurement/resources/malaysia.html) while the APEC Government Procurement Survey which provides more detailed information on Malaysia’s procurement regimes can be downloaded from the same website.




	Malaysia’s Approach to Government Procurement in 2004

	Section
	Improvements Implemented Since Last IAP
	Current Measures Applied
	Further Improvements Planned

	Transparency


	Government procurement rules and procedures have been reviewed with the objectives of delegating more power to the agencies and to expedite procurement processes. In the year 2003, 5 Treasury Circular Letters were updated/issued to provide more flexibility to Controlling Officers and further enhance transparency.

In line with the restructuring of the Federal Ministries, Tender Board memberships have been reviewed to further enhance transparency and fair dealing.

More services developed under the eProcurement system have been extended to Government agencies. The Supplier Registration and Central Contract modules which ‘went live’ on 6 October 2000 in Peninsula Malaysia have been extended to federal agencies in East Malaysia on 19 April 2004 while the Tender and Quotation modules, which were developed in year 2001 have successfully 'gone live' to 14 Responsibility Centres on 27 May 2003. 

	Information on government procurement policies, systems and practices is made available through the Treasury website (http://www.treasury.gov.my), which is the main source of information on Government Procurement (GP).

MOF is undergoing the process of reviewing the Treasury Instructions (TI).   Since Government Procurement has a specific chapter in the TI, existing regimes in GP are also subjected to the review and necessary amendments are being considered to further improve transparency and efficiency in GP.  The final draft has been completed and is currently being scrutinised by the legal experts.  The review takes time as the process involves all entities including federal, state and local authorities. 

Besides the TI, Treasury Circular Letters (TCLs) are also being reviewed and amended from time to time to further facilitate and expedite procurement.  Up to 30 September 2004, MOF has issued 4 TCLs.  MOF is also in the process of reviewing a publication “A Guide To Government Procurement ” to update the procedures in Government procurement for the guidance of procurement personnel.
In a bid to encourage suppliers to transact on-line, TCL 5/2003 was issued to instruct agencies that have been eProcurement enabled to conduct Central Contract and Direct Purchases through the catalogues available in eProcurement. This in a way will encourage suppliers to display catalogues in the eProcurement system and those who do not do so will lose out in the long run. 
With the successful launch of the Quotation and Tender modules, interested suppliers will have access to Government Procurement opportunities by frequently viewing the notice board of the eProcurement website at https://www.eperolehan.com.my/jspages/NoticeBoard.jsp

	The process of reviewing Government procurement rules and procedures to expedite procurement to meet current needs and further improve efficiency and transparency will be a continuous effort and will be in line with targets set under PIN.  

It will be compulsory for all procurement agencies to procure through eProcurement once the necessary infrastructure is in place and all Responsibility Centres are eProcurement enabled. This will further enhance transparency. The nationwide rollout of both Q&T modules to the remaining 4,000 Responsibility Centres commenced in the third quarter of 2003, while the rollout of the Central Contract (CC) and Direct Purchase (DP) modules to the remaining 3,500 Responsibility Centres which began in 2002, will also continue in year 2004.  
Circulars directing additional Government agencies to be e-enabled and to use eProcurement as the mode of procurement will be issued to ensure full implementation of the eProcurement system. 

Awareness programs and campaigns to educate agencies and suppliers to come on board the eProcurement system will be intensified.  Training to suppliers and agencies that have been eProcurement enabled will continue in the future to ensure smooth operation.   


	Value for Money


	With the implementation of the Suppliers Registration module under the eProcurement since October 2000, a total of 6,576 out of 49,043 active registered suppliers have been eProcurement enabled by end of 2003 and 10,700 suppliers have been eProcurement enabled by September 2004.


	All government agencies are required to ensure that government procurement would yield the best return for any amount spent in terms of quality, quantity, timeliness, whole life costs, prices and sources.

Agencies are required to conduct market surveys before any procurement exercise to ensure the best available products and best prices are secured.

With the implementation of eProcurement, suppliers can display their products/services and prices on-line.  Agencies have access to more choices of products and services from sources throughout the country and this will assist agencies to attain best value for money.

	We are in the initial process of developing an on-line and centralised reporting mechanism to monitor and assess agencies’ procurement activities.

Awareness programs and campaigns to educate agencies and suppliers to come on board the eProcurement system will be intensified.  Agencies will definitely attain best value for money as more suppliers use the eProcurement system.



	Open and Effective Competition 


	With the implementation of eProcurement, invitations for Tenders and Quotations for 14 Responsibility Centres can now be accessed through the eProcurement notice boards. This is in addition to the existing invitations through newspaper advertisements and the Malaysian Civil Service Link (MCSL) and agencies’ websites.


	All government agencies are required to offer fair and equitable opportunities to all eligible and qualified bidders who wish to participate in any procurement exercise.

In line with our social and economic objectives, international tender will be invited only if there are no locally made products or services available.

All tenders (both local and international) are advertised in local newspapers, the MCSL (http://www.mcsl.mampu.gov.my) website and also the respective agencies’ homepages.
	The Quotation and Tender modules under the eProcurement system will be extended to more than 4,000 Responsibility Centres in phases.  This will provide equal opportunities for registered suppliers to participate in procurement exercises.

All agencies nationwide will have to carry out procurement exercises through the eProcurement system in the future so as to obtain optimum benefit from greater participation of bidders.



	Fair Dealing


	Adequate measures are already well in place and criteria for bids evaluation are made available in the tender documents.

In line with the restructuring of the Federal Ministries in March 2004, Tender Board memberships have been reviewed to further enhance transparency and elements of fair dealing.


	TCLs require tender documents to contain all necessary information for suppliers to submit responsive bids. 

Basic information in tender documents should include instructions to bidders, specifications, evaluation criteria and terms and conditions of a contract.

All bidders are informed well in advance of any changes to information including evaluation criteria and technical specifications.

TCL No. 2/1995 stipulates that tender specifications should not be tailored to a particular brand/product.  A prospective bidder who considers that this rule has been violated may lodge a complaint to the procuring agency within 14 days from the date of advertisement for local tenders and within 28 days from the date of advertisement for international tenders.


	Under eProcurement, tender documents will include information on evaluation criteria and will be available on-line.

Bidders can submit complaints to Tender Boards or to the Treasury if they have been denied a fair deal in any procurement exercise.

	Accountability and Due Process


	The current government procurement regime has ensured accountability and due process in line with government procurement principles.
	All procurement exercises involving tender and quotation have to undergo the process of evaluation by technical and financial evaluation committees and the successful bidder will be decided by Tender Boards. 

Any aggrieved party may also lodge a complaint with the Anti Corruption Agency or Public Complaints Bureau, besides the MOF, regarding any procurement exercise. 

For any controversial issues that arise during the contract, contractors and agencies are encouraged to first resolve the issues through mutual agreement, failing which the parties concerned can seek assistance from the Regional Arbitration Centre.

All government agencies are required to set up a Finance Committee and an Audit Committee, which are responsible to ensure accountability and due process are carried out in all government procurements.


	The present mechanism for check and balance is adequate and requires no further action.

	Non-discrimination


	Current measures are in line with the National Development Agenda.
	Agencies are required to have a procurement plan and determine which exercise will be done through local and international tenders.

Supplies and services that have been verified not available locally will be opened to International tenders.  Evaluations are based on Government Procurement principles as stated in the TI and TCLs, and also the criteria set in tender documents. All qualified and eligible bidders may participate in a procurement exercise and evaluation is done on the established criteria. 

All international bidders will be considered on equal terms as it is not the practice of the Government to give the most favoured nation treatment to any bidder or product of a specific country or origin. All charges for international tenders are based on fixed rates. 
	The present practice will be continued.


	Improvements in Malaysia’s Approach to Government Procurement since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy

Position


	The law, regulations, judicial decisions, administrative rulings, policies (including any discriminatory against or set aside for certain categories of suppliers), procedures and practices (including the choice of procurement method) related to Government Procurement should be transparent.

	GP above RM200,000 will be open for tender. International tenders will be invited if there are no locally produced supplies or available services.

GP is also used as a tool to stimulate economic growth. Any flexibilities or exceptions from GP regimes must be referred to the MOF for consideration.

In line with the National Integrity Plan (PIN) launched by the Government in April 2004, Malaysia’s approach towards improving procurement rules and systems will be based on the targets set under PIN. 


	Transparency


	Malaysia’s procurement policy is based on the aspiration of the National Development Policy. International tenders are invited for a project where there are no local expertise/ contractors. However, bidders are required to participate on a joint venture basis with the local contractors for procurement of works. This is to encourage local companies to tap the knowledge and experience from foreign companies so as to enable them to compete in the open market in the future. However, for supply items international tenders will be invited if there are no local suppliers.

The Government of Malaysia is transparent in highlighting this requirement in tender advertisement prior to the submission of tenders by international bidders. Apart from the local dailies and communication to respective Embassies, procurement opportunities can also be electronically accessed through the Malaysian Civil Service Link (http://www.mcsl.mampu.gov.my) and the respective agencies’ websites.

Open tender is the most preferred method of tendering while restricted tendering and direct negotiations need prior approval from the Ministry of Finance with justifications by agencies.  Treasury Circular Letters stress the need for government tenders to be publicised widely and all information required to obtain responsive bids are made available to suppliers.
	GP rules and procedures have been reviewed with the objectives of generating the economy and delegating more power to the agencies.  In year 2002, 15 Treasury Circular Letters (TCLs) have been updated/issued to provide more flexibility to Controlling Officers and further improve efficiency and enhance transparency.  5 TCLs were issued in 2003 and another 4 TCLS have been issued up to September 2004 with the same objectives.

In line with the restructuring of the Federal Ministries in March 2004, Tender Board memberships have been reviewed to further enhance transparency and elements of fair dealing.

The electronic procurement (eProcurement) system has been successful to further assist the process of improving efficiency and enhancing transparency in GP processes. 

The Suppliers’ Registration (SR) and Central Contract (CC) modules have been operationalised in Peninsula Malaysia since 6 October 2000 while the Direct Purchase (DP) module has been operationalised since 10 May 2002.  Both the SR and CC modules have been extended to federal agencies in East Malaysia beginning 19 April 2004.  More responsibility centres will be able to use the modules in the future in line with plans to extend the usage of these modules to 3,500 responsibility centres including those in East Malaysia.

The quotation and tender (Q&T) modules, which have been developed since 2001, passed the testing phase in April 2003 and have successfully 'gone live' since 27 May 2003.  The launch of these modules is currently limited to 14 Responsibility Centres identified by the Government as pilot project for the eProcurement system.  The nationwide rollout of both modules to the remaining 4000 responsibility centres is targeted to commence in the third quarter of this year. With the successful launch of the Q&T modules, interested suppliers will have access to government procurement opportunities by frequently viewing the notice board of the eProcurement website at https://www.eperolehan.com.my/jspages/NoticeBoard.jsp


	Value for money


	Agencies are required to conduct market surveys before any procurement exercise to ensure the best available products and best prices are secured. All government agencies are required to ensure that GP would yield the best return for any amount spent in terms of quality, quantity, timeliness, whole life costs, prices and sources. The Government Procurement Board in the ministries and departments will consider and select the successful bidders. Selection of tenders will be based on the general procurement principles, pre‑determined criteria such as specification, performance of the company and financial stability and final evaluation. The lowest acceptable price will be based on these criteria.


	The implementation of eProcurement will eventually further enhance this principle as more agencies become eProcurement enabled and more bidders throughout the country participate in the procurement exercises through the system.



	Open and Effective Competition 


	GP policies take into account other economic considerations such as the promotion of industrial development and technology/quality advancement.  In practice these considerations are implemented through explicit measures such as procuring exclusively from local suppliers, local content requirements, and preferential margin for local suppliers/SME; as well as implicit measures such as requiring the procuring entity to take due consideration of the needs of domestic industries, or requiring full justification on the need for procuring from foreign sources. However, international tenders will be opened for high value threshold or if there are no locally produced supplies or available services.

	All tenders (both local and international) are advertised in local newspapers. For international tenders, invitations must be advertised in at least two local dailies: one in the Malay Language and one in the English Language. In addition, respective Embassies and High Commissions are duly informed of such opportunities.

Opportunities can also be electronically accessed through the MCSL (http://www.mcsl.mampu.gov.my) and the respective agencies’ websites. With the successful launch of the Q&T modules under eProcurement in May 2003, suppliers can also access GP opportunities through the notice board of the eProcurement website at https://www.eperolehan.com.my/jspages/NoticeBoard.jsp
Procurement rules are set for competitive bidding and negotiated tenders are therefore considered as exceptions and require prior approval from the Treasury. Where restricted tenders are allowed, the threshold values have been limited and stringent rules and procedures must be followed.



	Fair Dealing


	Evaluation of tenders will be based on criteria set in the tender document.


	The Treasury Circular Letters require tender documents to contain all necessary information for suppliers to submit responsive bids. Tender documents should specify and clarify the requirement of an agency in any tender exercise.  Basic information in tender documents should include instructions to bidders, specifications, evaluation criteria and terms and conditions of a contract.

All bidders are informed well in advance of any changes to the information. Bidders who feel that they have been unfairly treated in any procurement exercise may submit a written report to the Ministry of Finance.



	Accountability and Due Process


	Announcement on procurement opportunities usually include only outline information such as brief description of the product/service required, delivery date, contact points, dates for submission of offers etc. Full tender information and documents are usually available only by approaching the relevant procurement entity in person, by ordinary mail or by electronic mail.


	Our current government procurement regime has ensured accountability and due process in line with our government procurement principles.

TCL No. 2/1995 stipulates that tender specifications should not be tailored to a particular brand/product.  A prospective bidder who considers that this rule has been violated may lodge a complaint to the procuring agency within 14 days from the date of advertisement for local tenders and within 28 days from the date of advertisement for international tenders. 

All procurement exercises involving tender and quotation have to undergo the process of evaluation by technical and financial evaluation committees and the successful bidder will be decided by the Procurement Boards.  Any aggrieved party may also lodge a complaint with the Anti Corruption Agency or Public Complaints Bureau, besides the MOF. 

A Complaints Unit was also established at the MOF to attend to complaints of late payments and any impropriety in procurement exercises. 

Contractors and agencies are encouraged to first resolve any contractual dispute through negotiations and mutual agreement, failing which the parties concerned can seek assistance from the Regional Arbitration Centre.

All government agencies are required to set up a Finance Committee and an Audit Committee, which are responsible to ensure that accountability and due process are carried out in all government procurements.



	Non-discrimination


	GP is used as a tool to achieve social and economic objectives. As such international tender will be invited for high value purchase or where there is no locally made product available.
	Agencies are required to have a proper procurement plan and determine which exercise will be done through local and international tenders.

Supplies and services that have been verified not available locally will be opened to International tenders.  Evaluations are based on Government Procurement principles as stated in the TI and TCLs, and the criteria set in tender documents. All qualified and eligible bidders may participate in a procurement exercise and evaluation is done on the established criteria. 

All international bidders will be considered on equal terms as it is not the practice of the Government to give the most favoured nation treatment to any product or bidder of a specific country or origin.  

All Charges for international tenders are based on fixed rates. 
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