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	Chapter 10 : Deregulation/ Regulatory Review

	Objective

APEC economies will facilitate free and open trade and investment in the Asia-Pacific Region by, inter alia:

a. enhancing the transparency of regulatory regimes (including through the use of new technologies); 

b. eliminating domestic regulations that may distort or restrict trade, investment or competition and are not necessary to achieve a legitimate objective; and
c. speeding up reforms which encourage efficient and well functioning product, labour and capital markets and supportive of institutional frameworks. 



	Guidelines

Each APEC economy will:

a. explore economy wide processes for the transparent  and accountable identification and review of domestic regulations that may distort or restrict trade, investment or competition;

b. consider the adoption of regulatory reform to reduce those distortions and their resulting costs, whilst maintaining the achievement of legitimate objectives; and

c. promote the consideration of competition policy in regulatory reform.


	Collective Actions
APEC economies, taking into account work done in other areas of APEC activity will:

a. publish annual reports detailing actions taken by APEC economies to deregulate their domestic regulatory regimes; and 

b. develop further actions taking into account the above reports, including;

i. policy dialogue on APEC economies’ experiences in regard to best practices in deregulation, including the use of individual case studies to assist in the design and implementation of deregulatory measures, and consideration of further options for a work program which may include:

· identification of common priority areas and sectors for deregulation;

· provision of technical assistance in designing and implementing deregulation measures; and

· examination of the possibility of establishing APEC guidelines on domestic deregulation; and

ii. regular dialogue with the business community, including a possible symposium.   

The current CAP relating to deregulation/regulatory review can be found in the Deregulation Collective Action Plan.




	Malaysia's Approach to Deregulation/Regulatory Review in 2004


The Malaysian economy has undergone substantial deregulation since the mid-1980s. Deregulation in the various sectors such as telecommunications, transport and education services as well as financial services have been taking place.  This was in response to the fast pace of economic growth which necessitates faster and improved delivery of services. Administrative procedures in relation to investment applications, visas and work permits, taxation and customs procedures have been streamlined to reduce transaction costs for business. 


Deregulation was further enhanced through the implementation of Malaysian Incorporated and smart partnerships to foster greater collaboration between the government and the private sector.  In line with this concept, the Government undertook further deregulation, simplifying administrative procedures and increasing the transparency of its processes.



	Malaysia's Approach to Deregulation/Regulatory Review in 2004

	Section
	Improvements Implemented Since Last IAP
	Current Regulatory Review Policies / Arrangements
	Further Improvements Planned

	General Policy

Position


	-
Effective 1st August 2004, the FIC procedures for foreign investors to buy properties or take on major stake in companies in Malaysia has been changed to disclosure basis whereby the onus is on the application to prove that they have met the requirements vis à vis the old procedures of having to wait  to up to two months for FIC’s approval.

· Priority is given to promoting ethical values and governance as well as curbing corruption. To enhance the level of national integrity, the National Integrity Plan (PIN) was launched in April 2004. 


	· To promote deregulation through the implementation of the concept of Malaysian Incorporated and smart partnerships to foster greater collaboration between the government and the private sector.

· Malaysia had announced the package of New Strategies Towards Stimulating. The Nation’s Economic Growth in May 2003. To further sustain economic growth and to ensure an efficient, resilient and competitive capital market, Malaysia has introduced new strategies:

i. promoting private investment;

ii. strengthening the sector competitiveness;

iii. developing new source of growth; and

iv. enhancing the effectiveness of delivery system.


	· Deregulation is an on-going process to enhance the competitiveness of the local industry and to meet domestic development objectives.

· Accommodative monetary policy will continue to be implemented to promote domestic activities in particular consumption and investment.

· The administrative machinery and delivery system will be streamlined by restructuring systems and work procedures and processes, including outdated laws and guidelines. A total of 20 statutes and procedures has been identified for amendments, while 104 systems and work processes in 16 ministries will be streamlined. Consultants will be appointed to undertake studies to assist the Government in formulating re-engineering strategies.



	Identification and Review of Proposed Regulations


	-
	Malaysia regularly reviews the rules and regulations to reduce red tape and bureaucracy to further facilitate and improve business environment. Regulatory reviews take into consideration views of the business community, industry and the regulatory body involved.
	Malaysia will continuously review the existing proposed rules and regulations.

	Identification and Review of Existing Regulations


	Telecommunications

· The Communications and Multimedia Act 1998 introduced convergence to Malaysia and the said act has numerous pro-competition provisions. The most prominent is the simplification of the licensing framework, whereby the numerous license classifications have been reduced to 4:-

i.
Network Facilities Provider

ii.
Network Services Provider

iii.
Application Services Provider

iv.
Content Applications Service Provider

· Class licenses have also been introduced for certain service provisioning, whereby only a registration process is involved.
	Investment Measures

· In 2003, Malaysia has reviewed the Foreign Investment Committee (FIC) Guidelines to provide flexibility on foreign equity participation in local companies. The FIC Guidelines on Acquisition of Assets, Mergers and Takeovers (1974) will be replaced as follows:

i. FIC Guidelines on Acquisition of Property by Malaysian and Foreign Interests; and

ii. FIC Guidelines on Acquisition of Assets, Mergers and Takeovers by Malaysian and Foreign Interest

· Malaysia has phased out local content requirements which are linked to investment incentives. Under TRIMs, Malaysia has phased out the mandatory local content requirement in the automotive industry at the end of 2003.

Education

· To create Malaysia as a centre of educational excellence, the following deregulation measures will be implemented:

i. amending the Private Higher Educational Institution Act 1996 (Act 555) to exempt international students from the requirement of taking the compulsory subjects; and

ii. liberalising the procedures and conditions of foreign student entry into Malaysia by reducing visa payments and allowing foreign students to bring their families.


	Deregulation is a continuous process for national  competitiveness and economic growth.


	Reform of Industry/Sector Specific Regulation


	Transportation

-
Maritime laws in respect of safety of navigation are being reviewed to harmonise them with relevant international law and practices. 

Telecommunication

A Steering Committee and three task forces have been established to come up with the detailed action plans for the implementation of the National Broadband Plan as a strategic step to propel the country into a knowledge-based society.

Broadcasting

- 
Malaysia has introduced a number of deregulation and privatisation measures in the area of broadcasting services.  

- 
Privatisation of Broadcasting Services include:

* Free-to-Air TV (terrestrial) – six private TV networks.

* Cable TV (by subscription) - one regional TV network with 6 channels.

* Satellite TV (by subscription) - one nationwide TV network with 22 channels.

* Free-to-air Radio - six radio stations.

* Satellite Radio - one radio network with 8 channels 
 (ASTRO). 

Electronic Commerce

Work is underway to draft 3 pieces of legislation to complete a comprehensive legal framework to accelerate the adoption of e-transactions:

· Electronic Transactions Act (ETA)

· Electronic Government Activities Act (EGA)

· The Personal data Protection Bill

Education

- 
The University and University Colleges Act 1971 was amended to allow for the corporatisation of universities.   

- 
The Private Higher Education Institution Act 1996 allows the private sector to establish degree granting institutions and for foreign universities to set up branch campuses. 

· Private Institutions of Higher Learning (IPTS) that undertake mergers approved by Ministry of Higher Learning not later than 31 December 2006 are eligible to the stamp duty and real property gains tax exemptions.

Finance

· Automatic approval for private placements of new shares of up to 10 per cent of issued capital.

· Effective on 11 September 2004 tax exemption is given on interest income derived by non-resident companies from:

i. Ringgit-denominated Islamic securities and debentures, other than convertible loan stocks, approved by the Securities Commission; and

ii. Securities issued by the Government of Malaysia.

Intellectual Property Rights

· Amended the Copyright Act 1987 to confer the power of arrest without warrant to the Enforcement Officers. Implementation begins 15 August 2003.

· The protection of New Plant Varieties Act 2004 has been gazetted on 1st July 2004.


	Transportation

- 
The Malayan Railways was corporatised in 1992 and this allows the private entity to plan and to promote the railway transport as an effective transport mode.  

- 
An electric commuter rail service project has been completed and commercial operations started in August 1995.  

-
The Railways Act 1991 provides a legal framework for the privatisation of railway operations in the country.   Currently, five private companies are providing urban rail transport in Kuala Lumpur.

- 
Malaysian national airline has been privatised.  

-
The management of all airports in the country has also been privatised.  

- 
To further facilitate and enhance the provision of services in the industry, measures were undertaken to ensure that aviation technical regulations are based on ICAO standards and procedures.

- 
The operations of major federal ports in the country have been privatised.  

Energy

· Energy Commission was established in May 2001 under the Energy Commission Act 2001(Act 610), to regulate the energy supply activities in Malaysia and to enforce the energy supply laws.

· To ensure the orderly development of electricity supply industry, the Electricity Supply Act 1990 has been extended to cover Sabah following the privatisation of Sabah Electric Authority (LLS).

· Gas Supply Act 1993, was enforced for the issuance of licenses for gas supply activities, regulation of the quality, safety and volume of gas supplied through the pipelines.
Tourism

· To further enhance the effectiveness of tourism sector by exempting service tax on complementary rooms provided by hotel operators, commencing from 1 June 2003.

Education

· To create Malaysia as a centre of educational excellence, the following deregulation measures will be implemented:

iii. amending the Private Higher Educational Institutions Act 1996 (Act 555) to exempt international students from the requirement of taking the compulsory subjects; and

iv. liberalising the procedures and conditions of foreign student entry into Malaysia by reducing visa payments and allowing foreign students to bring their families.

· To further strengthen the nation’s competitiveness, productivity and efficiency of the workforce, these measures will be undertaken:

ii. to expand the scope of Human Resource Development Fund to include training in manufacturing-related services – logistics, market support and ICT; and

iii. To establish Retraining Fund for new graduates for retraining and reskilling in selected fields.

Finance

· The Corporate Debt Restructuring Committee (CDRC), the first of the 3 institutions established to address financial sector restructuring during the Asian financial crisis of 1997/98, ceased operations in August 2002. Danamodal, the second institution which was set-up to recapitalise the banking sector wound up its operations in February 2004.

· On 31 March 2005, Danaharta, the national asset management company, successfully redeemed its final 3 tranches of bonds amounting to RM795 million. In all, Danaharta had issued 15 tranches of bonds totaling RM11,14 billion to finance its acquisition of non-performaing loans (NPLs) from distressed financial institutions during the financial crisis. With the progress, Danaharta is on track to wind  up its operations in 2005, signifying the conclusion of the financial sector restructuring exercise which started in 1998. 

-
Malaysia continued with efforts to strengthen corporate governance. Amendments have been made to the listing requirements of the Kuala Lumpur Stock Exchange (KLSE) related to the minimum content and accounting principles used in the financial reports as well as the level of compliance to the Malaysia Code on Corporate Governance. 

-
Shareholder protection has also been promoted with measures, such as enhanced disclosure requirements and the establishment of a Minority Shareholder Watchdog Group. Directors of public listed companies (PLC) have been required to attend the Mandatory Accreditation Programme conducted by KLSE. The KLSE has also introduced the Continuing Educational Programme for PLC directors as part of efforts to promote greater awareness by board members of their obligations to promote the interest of all shareholders and their responsibility as the driving force for good corporate governance in the companies they lead.

· For the progressive liberalisation of financial sector, Malaysia continued to further liberalise the exchange control rule in 2002 and early 2003.
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Intellectual Property Rights

The provision for Patent Cooperation Treaty (PCT) system has been incorporated in the Patent Act 1983 on 24 July 2003 and the instrument for PCT and Budapest Treaty will be deposited by end of this year.

All laws, regulations and rulings related to IP Rights are stated in specific Acts. These information are also available at the Intellectual Property Corporation of Malaysia’s (IPCM) website: www.mipc.gov.my.


	-
Deregulation is a continuous process for national  competitiveness and economic growth.

Intellectual Property Rights

To amend the Copyright Act 1987 which is scheduled to be tabled at the Parliament before end of 2004 to enable Malaysia to accede both WIPO Copyright Treaty (WCT) and WIPO Performances and Phonograms Treaty (WPPT)


	Improvements in Malaysia’s Approach to Deregulation/Regulatory Review since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy

Position


	· Efforts will continue to privatise projects in infrastructure, utilities, transport and education sectors.

· Registration of patents and trademarks within the internationally accepted period.

· Malaysia maintains a liberal and competitive environment for investment.  The main legislations governing investment in the manufacturing sector are the Industrial Coordination Act, 1975; Promotion of Investments Act 1986; Companies Act 1965 and Income Tax Act, 1967.


	-
Deregulation in the various sectors such as telecommunications, transport and education services as well as financial services have been taking place.  This was in response to the fast pace of economic growth which necessitates faster and improved delivery of services to match demand for these services. 

Investment

-
Administrative procedures in relation to investment applications, visas and work permits, taxation and customs procedures have been streamlined to reduce transaction costs for business.

Intellectual Property Rights

· Malaysia has had its intellectual property legislations reviewed in November 2001 by the TRIPS Council in Geneva. Intellectual Property division of Malaysia has formed a Working Group on Intellectual Property, to address issues on Doha Declaration.



	Identification and Review of Proposed Regulations


	NA*
	Malaysia regularly reviews the rules and regulations to reduce red tape and bureaucracy to further facilitate and improve business environment. Regulatory reviews take into consideration views of the business community, industry and the regulatory body involved.



	Identification and Review of Existing Regulations


	NA*
	Telecommunications

-
The Communications and Multimedia Act 1998 introduced convergence to Malaysia and the said act has numerous pro-competition provisions. The most prominent is the simplification of the licensing framework, whereby the numerous license classifications have been reduced to 4:-

i.
Network Facilities Provider

ii.
Network Services Provider

iii.
Application Services Provider

iv.
Content Applications Service Provider

· Class licenses have also been introduced for certain service provisioning, whereby only a registration process is involved.

Investment

· In 2003, Malaysia has reviewed the Foreign Investment Committee (FIC) Guidelines to provide flexibility on foreign equity participation in local companies. The FIC Guidelines on Acquisition of Assets, Mergers and Takeovers (1974) will be replaced as follows:

iii. FIC Guidelines on Acquisition of Property by Malaysian and Foreign Interests; and

iv. FIC Guidelines on Acquisition of Assets, Mergers and Takeovers by Malaysian and Foreign Interest

· Malaysia has phased out local content requirements which are linked to investment incentives. Under TRIMs, Malaysia has phased out the mandatory local content requirement in the automotive industry at the end of 2003.

Education

· To create Malaysia as a centre of educational excellence, the following deregulation measures will be implemented:

v. amending the Private Higher Educational Institution Act 1996 (Act 555) to exempt international students from the requirement of taking the compulsory subjects; and

vi. liberalising the procedures and conditions of foreign student entry into Malaysia by reducing visa payments and allowing foreign students to bring their families.



	Reform of Industry/Sector Specific Regulation


	NA*
	Transportation

- 
The Malayan Railways was corporatised in 1992 and this allows the private entity to plan and to promote the railway transport as an effective transport mode.  

-
The Railways Act 1991 provides a legal framework for the privatisation of railway operations in the country.   Currently, five private companies are providing urban rail transport in Kuala Lumpur.

-
Malaysian national airline has been privatised.  

-
The management of all airports in the country has also been privatised.  

- 
To further facilitate and enhance the provision of services in the industry, measures were undertaken to ensure that aviation technical regulations are based on ICAO standards and procedures.

-
The operations of major federal ports in the country have been privatised. 

-
Maritime laws in respect of safety of navigation are being reviewed to harmonise them with relevant international law and practices. 

Energy

· Malaysia will review two major Acts which govern the electricity and gas industry in Malaysia, namely the Electricity Supply Act 1990 and the Gas Supply Act 1993.

· To ensure the orderly development of electricity supply industry, the Electricity Supply Act 1990 has been extended to cover Sabah following the privatisation of Sabah Electric Authority (LLS).

· Gas Supply Act 1993, was enforced for the issuance of licenses for gas supply activities, regulation of the quality, safety and volume of gas supplied through the pipelines.

· Energy Commission was established in May 2001 under the Energy Commission Act 2001(Act 610), to regulate the energy supply activities in Malaysia and to enforce the energy supply laws.

Broadcasting

-
Malaysia has introduced a number of deregulation and privatisation measures in the area of broadcasting services.  

- 
Privatisation of Broadcasting Services include:

* Free-to-Air TV (terrestrial) – six private TV networks.

* Cable TV (by subscription) - one regional TV network with 6 channels.

* Satellite TV (by subscription) - one nationwide TV network with 22 channels.

* Free-to-air Radio - six radio stations.

* Satellite Radio  -  one radio network with 8 channel  

  (ASTRO). 

Education

- 
The University and University Colleges Act 1971 was amended to allow for the corporatisation of universities.   

- 
The Private Higher Education Institution Act 1996 allows the private sector to establish degree granting institutions and for foreign universities to set up branch campuses. 

· Private Institutions of Higher Learning (IPTS) that undertake mergers approved by Ministry of Higher Learning not later than 31 December 2006 are eligible to the stamp duty and real property gains tax exemptions.

Intellectual Property Rights

· Amended the Copyright Act 1987 to confer the power of arrest without warrant to the Enforcement Officers. Implementation begins 15 August 2003.

· The protection of New Plant Varieties Act 2004 has been gazetted on 1st July 2004.

· The provision for Patent Cooperation Treaty (PCT) system has been incorporated in the Patent Act 1983 on 24 July 2003 and the instrument for PCT and Budapest Treaty will be deposited by end of this year.

· All laws, regulations and rulings related to IP Rights are stated in specific Acts. These information are also available at the Intellectual Property Corporation of Malaysia’s (IPCM) website: www.mipc.gov.my.
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