
	CHAPTER 8: COMPETITION POLICY

	Objective

APEC economies will enhance the competitive environment to increase consumer welfare in the Asia-Pacific region, taking into account the benefits and challenges of globalization, developments in the New Economy and the need to bridge the digital divide through better access by ICT, by:

a. introducing or maintaining effective and adequate competition policy and/or laws and associated enforcement policies;

b. promoting cooperation among APEC economies, thereby maximizing, inter-alia, the efficient operation of markets, competition among producers and traders, and consumer benefits; and

c. improving the ability of competition authorities, through enhanced capacity building and technical assistance, to better understand the impact of globalization and the New Economy.
Guidelines

Each APEC economy will:

a.
review its respective competition policy and/or laws and the enforcement thereof taking into account the “APEC Principles to Enhance Competition and Regulatory Reform”; 

b.
enforce competition policies and/or laws (including those prohibiting anticompetitive practices that prevent access to ICT and other new technologies) to ensure protection of the competitive process and promotion of consumer welfare, innovation, economic efficiency and open markets;

c.
implement and maintain standards consistent with the APEC Transparency Standards; 

d.
disclose any pro-competitive efforts undertaken (e.g. enactment of competition laws, whether comprehensive or sectoral);

e.
implement as appropriate technical assistance in regard to policy development, legislative drafting, and the constitution, powers and functions of appropriate enforcement agencies;

f.
establish appropriate cooperation arrangements with other APEC economies, including those intended to address the digital divide; and

g.
undertake additional step as appropriate to support the development of the New Economy and to ensure the efficient functioning of markets.

Collective Actions
APEC economies will:

a. gather information and promote dialogue on and study; 

(i)
the objectives, necessity, role and operation of each APEC economy's competition policy and/or laws and administrative procedures, thereby establishing a database on competition policy; 

(ii)
competition policy issues that impact on trade and investment flows in the Asia-Pacific region;

(iii)
exemptions and exceptions from the coverage of each APEC economy’s competition policy and/or laws in an effort to ensure that each is no broader than necessary to achieve a legitimate and explicitly identified objective;

(iv) 
areas for technical assistance and the modalities thereof, including exchange and training programs for officials in charge of competition policy, taking into account the availability of resources; and

(v) 
the inter-relationship between competition policy and/or laws and other policies related to trade and investment;

b.
deepen competition policy dialogue between APEC economies and relevant international organizations; 

c.
continue to develop understanding in the APEC business community of competition policy and/or laws and administrative procedures;

d. 
continue to develop an understanding of competition policies and/or laws within their respective governments and within relevant domestic constituencies, thereby fostering a culture of competition;

e.
encourage cooperation among the competition authorities of APEC economies with regard to information exchange, notification and consultation;

f.
contribute to the use of trade and competition laws, policies and measures that promote free and open trade, investment and competition; 

g.
encourage all APEC economies to implement the “APEC Principles to Enhance Competition and Regulatory Reform and the APEC Transparency Standards on Competition Law and Policy; and

h.
undertake capacity building programs to assist economies in implementing the “APEC Principles to Enhance Competition and Regulatory Reform”.  

The current CAP relating to competition policy can be found in the Competition Policy Collective Action Plan


	Malaysia’s Approach to Competition Policy in 2008
Malaysia recognizes the need to have a comprehensive competition policy to control anti-competitive practice in the economy. As a step towards achieving fair competition practice, the Fair Trade Policy was approved in 2005. 

The said policy comprises two aspects, i.e. prohibition on anti-competitive practices and unfair trade practices.

Prohibitions on anti-competitive practices include agreements that restrain and distort competition, whereas unfair trade practices, among others will address ethical issues in business conduct and protect consumer interest. 

The policy seeks amongst others;-

(i) 
to promote and protect competition in the market; 

(ii)
to prohibit unfair trade practices in the economy; 

(iii)
to promote consumer welfare; 

(iv) to provide fair and competitive market opportunities for business; and 

(v) to encourage socio-economic growth for the whole economy. 

Due to the infancy stage of this policy and lack of capacity and knowledge, Malaysia is interested to consider technical cooperation in the form of technical assistance and capacity building.  
The Ministry of Domestic Trade and Consumer Affairs, Malaysia is currently in the process of drafting the Fair Trade Practices Bill. Internal consultations on the draft Bill is being undertaken with stakeholders, relevant government bodies and interested parties within the industry such as business chambers and associations, as well as consumer bodies. 3 consultation sessions were held for the year 2007 and a few others were undertaken in early 2008. All inputs from these consultations will be considered by MDTCA in finalising the bill. 



	Malaysia’s Approach to Competition Policy in 2008

	Section
	Improvements Implemented Since Last IAP
	Current Competition Policies / Arrangements
	Further Improvements Planned

	General Policy Framework, 

including Implementation of APEC 

Leaders’ Transparency Standards 

on Competition Law and Policy(  


	Fair Trade Practices Policy was approved in October 2005.  
	Currently, Malaysia does not have a comprehensive competition policy and law, but elements of competition regulation have been incorporated into sectoral specific legislation such as in the communication and multimedia sector and energy sector.
 
Protection of consumers from unethical conduct of businesses is already provided for under the Consumer Protection Act 1999 and other acts such as the Trade Description Act 1972, Weights and Measures Act 1972, Direct Sales Act 1993, Hire Purchase Act 1967, Money Lenders Act 1951.

	Fair Trade Practices Bill being drafted and consultative approach will be adopted and comments from other various parties will be considered to be incorporated in the Bill.

	Reviews of Competition Policies and/or Laws


	Discussions held with sector regulators to further assist in improving the draft Bill particularly in the area of regulatory reform in line with the objective of the Fair Trade Practices Policy.

Discussions were held in 2007 with public and private sector  organization and indiciduals in the process of drafting the Bill.

	The consultation approach is expected to further assist in finalising the Bill.
	Further research on anti competitive practices and unfair trade practices in other countries will be carried out.
 


	Competition Institutions (Including Enforcement Agencies)


	
	Only 2 sectoral regulators with competition laws continue to exist, i.e the Communications and Multimedia Commission and the Energy Commission.
 
1. Communication and Multimedia
The legislative mandate for the regulation of the sector comes from the Communications and Multimedia Act 1998 (CMA 1998), Section 135 which states that anti-competitive conduct  such as collusion (rate fixing, market sharing, boycott of competitor) and tying are prohibited.
2. Energy
Energy Commission Act  2001 (ECA 2001) Section 14(1)(h), is to promote and safeguard competition and fair and efficient market conduct, or in the absence of a competitive market, to prevent the misuse of monopoly power or market power in respect of the generation, production, transmission, distribution and supply of electricity and the supply of gas through pipelines.

	A Fair Trade Practices Commission will be established after the Bill is tabled in Parliament.
 


	Measures to Deal with Horizontal Restraints
	
	
	Will be provided for under the law.

	Measures to Deal with Vertical Restraints


	
	
	Will be provided for under the law.


	Measures to Deal with Abuse of Dominant Position


	This element has been incorporated in the Draft Fair Trade Practices Bill.

Further research to be done on this.
	Currently, Malaysia does not have a specific competition law at the national level that cuts across all economic sectors. To date, sectoral-based competition regulation has been established for the communication and multimedia sector and energy sector.
1. Communication and Multimedia
Guidelines which clarify how the test of "dominant position" to a licensee is applied were published.   The Communication and Multimedia Commission has conducted a public inquiry on assessment of dominance in communications market.
For details please visit: Communication and Multimedia Commission of Malaysia website at http://www.mcmc.gov.my
 
2. Energy
Energy Commission Act  2001 (ECA 2001) Section 14(1)(h), is to promote and safeguard competition and fair and efficient market conduct, or in the absence of a competitive market, to prevent the misuse of monopoly power or market power in respect of the generation, production, transmission, distribution and supply of electricity and the supply of gas through pipelines.

	Further details will be provided for under the law.



	Measures to Deal with Mergers 

and Acquisitions


	The Bill will not have any provisions for dealing with mergers and acquisitions.

	Proposed acquisition of interests or take-overs and mergers of public companies are regulated by the Securities Commission (Securities Commission Act 1993, Part II, Section 33 & 34 and the Code On Take-overs and Mergers 1998).   
 
The financial sector mergers and acquisitions are regulated by the Central Bank of Malaysia (Banking and Financial Institution Act [BAFIA] 1989, Part VIII, Section 45, 46, 49 and 50).
 
The Foreign Investment Committee Guideline on the Acquisition of Interests, Mergers and Take-overs by Local and Foreign Interests govern acquisition of interests, mergers and take-overs by local and foreign interests.
	The FIC guidelines are being reviewed to enhance transparency and clarity. 

	Other Issues Addressed by Competition Policy


	
	
	

	Co-operation Arrangements with other Member Economies


	
	
	Malaysia will continue to participate actively and support cooperation arrangements with other member economies.


	Activities with other APEC Economies and in other International Fora


	 
In January and Jun 2008, Malaysia participated in the APEC Economic Committee Meeting and Senior Official Meeting on Focus Group on Competition Policy and Deregulation Policy which was held in Cairns and Canberra, Australia. 
Besides activities under APEC, Malaysia also participated in various international fora, including seminars and workshops held by ASEAN and OECD
For ASEAN, Malaysia also participated in ASEAN Consultative Forum on Competition Policy (ACFC) and Advance Workshop on Investigation on Abuse of Dominant Position Cases.

Malaysia also participated in the Seminar on International Cooperation Program in Competition Policy hosted by OECD in July 2008.
	
	Malaysia will continue to participate in competition activities organised by APEC economies and also other international bodies.
 


	Collective Actions


	
	Regular and scheduled meetings and consultations are held with the relevant domestic agencies on the draft Bill.

	


	Improvements in Malaysia’s Approach to Competition Policy since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position, including 

Implementation of APEC Leaders’ 

Transparency Standards on 

Competition Law and Policy(  


	Deregulation and privatization of state-owned enterprises have created a more conducive environment for competition.
 
Malaysia will continue to enhance competitive environment by drawing up adequate competition policies to address unethical trade practices and abuses of market power.

	Fair Trade Practices Policy has been finalized.  Some sector regulators have competition-related laws, i.e. Communication & Multimedia and Energy sector.


	Reviews of Competition Policies 

and/or Laws


	Not Available*
 
*(No competition policy/law yet; elements of competition regulation incorporated in various related trade/business legislation)
	A study on Restrictive Business Practices (RBPs) and their Effects on Malaysia's Competitive Dynamics was completed in 2003.
 
A comparative study was carried out on the position of competition law in developed and developing countries.
 
Working Committee and a Working Group on fair trade/competition have been established in 1999 involving relevant ministries/agencies, chambers of commerce and institution of higher education to determine the overall concept, needs and domestic/multilateral scope for the fair trade law.
 
The scope and exemption schedule of various countries with established competition laws have also been reviewed.

A series of consultation sessions with various interested parties will be continued. 


	Competition Institutions (Including Enforcement Agencies)


	Not Available*

	Fair Trade Practices Unit established under the Ministry of Domestic Trade and Consumer Affairs.  Existing sectoral regulators are Malaysian Communication and Multimedia Commission (MCMC) and Energy Commission (EC).


	Measures to Deal with Horizontal Restraints 


	Not Available*

	Proposed in the Draft Fair Trade Practices Bill.


	Measures to Deal with Vertical Restraints


	Not Available*

	Proposed in the Draft Fair Trade Practices Bill.


	Measures to Deal with Abuse of Dominant Position 


	Not Available*

	Proposed in the Draft Fair Trade Practices Bill.


	Measures to Deal with Mergers and Acquisitions 


	Not Available*

	Will not be addressed in the Fair Trade Practices Bill.

	Other Issues Addressed by Competition Policy


	Not Available*

	Unfair Trade Practices.


	Co-operation Arrangements with other Member Economies


	Not Available*

	Worked with Japan to conduct a competition training program under the auspices of APEC in the year 2004.


	Activities with other APEC 

Economies and in other International Fora


	Not Available*

	Malaysia also co-organized together with Japan the 1st East Asia Conference on Competition Law and Policy in March 2004.
Sought technical assistance from UNCTAD to formulate Fair Trade Practices Policy.
Malaysia also participated in ASEAN Consultative Forum on Competition Policy (ACFC) and Advance Workshop on Investigation on Abuse of Dominant Position Cases.

Malaysia also participated in Seminar on International Cooperation Program in Competition Policy held in Kuala Lumpur in July 2007.
In April 2008, Malaysia also involved in 4th Top Level Official’s Meeting on Competition Policy and 7th International Competition Network (ICN) Conference. 



Appendix – APEC Leaders’ Transparency Standards on Competition Law and Policy and Regulatory Reform
Introduction

In October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that APEC sub-fora that have not developed specific transparency provisions should do so, and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on competition and deregulation for incorporation into the Leaders’ Statement were developed.

These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos, and provide specific guidance for implementation within the context of competition law and policy and regulatory reform.

Transparency Standards on Competition Law and Policy:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its competition laws, regulations, and progressively, procedures, administrative rulings of general application and judicial decisions of general application are promptly published or otherwise made available in such a manner as to enable interested persons and other Economies to become acquainted with them.

2.  In furtherance of paragraphs 4 and 5 of the General Principles of the Leaders’ Statement, each Economy will ensure that before it imposes a sanction or remedy against any person for violating its national competition law, it affords the person the right to be heard and to present evidence, except that it may provide for the person to be heard and present evidence within a reasonable time after it imposes an interim sanction or remedy; and that an independent court or tribunal imposes or, at the persons request, reviews any such sanction or remedy.  Proceedings subject to this paragraph are to be in accordance with domestic law.

Transparency Standards on Regulatory Reform:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its laws, regulations, procedural rules and administrative rulings of general application relating to regulatory reform are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.

2.  In furtherance of paragraphs 2 and 3 of the Leaders’ Statement, Economies recognize the importance of ensuring transparency in the regulatory reform process and of soliciting and responding to inquiries from interested persons and other Economies.  Accordingly, each Economy will, where possible (a) publish in advance regulatory reform measures that it proposes to adopt, and (b) provide where applicable interested persons a reasonable opportunity to comment on such proposed measures.  In addition, upon request from an interested person or another Economy, each Economy will endeavor to promptly provide information and respond to questions pertaining to any actual or proposed regulatory reform measure.

Confidential Information

Economies agree that nothing in these standards requires any Economy to disclose confidential information. (Note: The Leaders’ Statement includes a provision for the protection of confidential information.  This statement is included here to emphasize the importance of the protection of confidential information in the contexts of both competition law and policy and regulatory reform.) 

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Competition Law and Policy, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Competition Law and Policy, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.
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