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	Chapter 12 : Dispute Mediation

	Objective

APEC Economies will :

(a)

Encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation 
and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures

(b) 
Facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and

(c) 
Ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.



	Guidelines

Each APEC economy will:

(a) provide for the mutual and effective recognition of arbitral agreements and the enforcement of arbitral awards;

(b) provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

(c) promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.



	Collective Actions

APEC Economies have agreed to take collective actions to help achieve these goals.  These actions are contained in Collective Action Plans (CAPs) which are updated annually.  The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	Chile’s Approach to Dispute Mediation in 2001

 
Chile is a member of the WTO and consequently adheres to the corresponding Dispute Settlement Procedures. Additionally, mechanisms such as diplomatic or commercial consultations are usually used to solve disputes. Chile has signed Free Trade Agreements (FTAs) with member economies such as Canada and  Mexico, an Economic Complementary Agreement with   Peru and bilateral Investment Promotion and Protection Agreements (IPPAs) that establish dispute settlement procedures between governments and investors. In cases of duplicity between the WTO rules and those established in FTAs there is the obligation to opt to submit the dispute to one of them.              




	Overview of Disputes Involving Chile’s Since the Last IAP




	Chile’s Approach to Dispute Mediation in 2001

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	
	Chile is a member of the WTO and consequently adheres to the corresponding Dispute Settlement Procedures. Additionally, mechanisms such as diplomatic or commercial consultations are usually utilised to solve disputes. Chile has subscribed Free Trade Agreements (FTAs) with member economies such as Canada and  Mexico, an Economic Complementary Agreement with   Peru and bilateral Investment Promotion and Protection Agreements (IPPAs) that establish dispute settlement procedures between governments and investors. In the cases that exists duplicity between the WTO rules and those established in FTAs there is the obligation to opt to submit the dispute to one of them. 



	

	Disputes between Governments and Private Entities


	
	 Chile is a party to the International Convention for Settlement of Investment Disputes between States and Nationals of other States (ICSID) and is a member of the Multilateral Investment Guarantee Agency (MIGA).


Chile has initiated an ongoing negotiation process of Investment Chapter in the Free Trade Agreements with member economies such as Canada and Mexico and Bilateral Investments Protection Agreements with countries from Asia Pacific, Europe and Latin America. Chile will continue its practice of negotiating this type of agreements specially with APEC member economies ( see IAP's Investment -General Annex 4.9). These agreements and the Chilean policy in this matter establish a dispute settlement procedure between private parties and government.


Chile is also party to the InterAmerican Convention on International Commercial Arbitration of 1975 (Panama Convention) in the context of the Organisation of American States ( OAS).

         
	

	Disputes between Private Parties


	
	Chile is a party to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention). In Chile, arbitral awards have the same legal force as judicial decisions. The foreign arbitral awards are enforced in Chile through the "exequatur procedure" (as was explained in the Chile's mediation services and inventory of domestic laws and procedure's paper, which was forwarded to the Secretariat in the framework of the Experts Group).


An Arbitration and Mediation Center, belonging to the Santiago Chamber of Commerce, has been established in order to facilitate the settlement of commercial disputes between private parties. The arbitration service functions since 1993 through a panel of highly qualified arbitrators nominated at the roster’s Center. A mediation service is available since September 1996 at the Chamber of Commerce. 


The aforementioned Chamber is the "Chilean section" of the Inter-American Commission on Commercial Arbitration created by the Panama Convention (resolution 1934 OAS) and is a member of the " Chilean Chapter" of the International Chamber of Commerce (CCI).


Additionally, the Ministry of Justice has also just started a pilot project on mediation, commencing with issues related to domestic disputes.


The Chilean – American Chamber of Commerce in collaboration with the American Arbitration Association (AAA) has recently set up an arbitration center for the resolution of commercial disputes arising between private parties.


Moreover, a reform of the Chilean law on arbitration is pending at the Congress that will widen the scope of this dispute resolution mechanism


	

	Transparency 


	
	All Chilean laws and regulations including those related with dispute settlements, are published in the Official Chilean Gazette. An updated version of all Chilean legislation is available through the Chilean Congress database.


The Chilean Constitution establishes a legal right of action to any juridical or natural person affected by any arbitrary measures against the constitutional guarantees adopted by any administrative authority. 


Article 19 Nº 14 of the Constitution establishes "the right of petition" guaranteeing a full access to Chilean  administrative authorities.


There are legal available remedies for the foreign investors to eliminate discriminatory legal provisions. The Constitutional Organic Central Bank Law establishes a resource to attack the measures adopted by the Central Bank before the Appellation Court. Also, the Decree Law 600, Foreign Investment Statute, grants that any foreign investor who has invested through the Decree Law 600 mechanism or any recipient enterprise of an investment made through this law, may request that the Foreign Investment Committee, take the appropriate administrative measures to eliminate discriminatory legal provisions. The Foreign Investment Committee shall, within no more than 60 days after the date of presentation of the request, issue a decision. If the Committee fails to issue a timely decision, issues a decision rejecting the request, or if it is not possible to eliminate the discrimination administratively, the holders of the foreign investment or the enterprises in whose capital they hold an interest, may resort to the Judiciary Branch for a ruling on whether discrimination exists or not.


	

	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	
	
	

	Independent Review Procedures


	
	
	


	Improvements in Chile’s Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	
	

	Disputes between Governments and Private Entities


	
	

	Disputes between Private Parties


	
	

	Transparency 


	
	

	Recognition of arbitration agreements and Enforcement of arbitration awards


	
	

	Independent Review Procedures


	
	


