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OUTCOME 

 
The R egional Tr aining C ourse on the C ore El ements of Int ernational Inv estment 
Agreements (IIAs) in the APEC Reg ion, held in Kuala Lu mpur, Malaysia, from 15 to 
19 June 2009, was organized jointly by the Secretariats of APEC and UNCTAD, and 
hosted by the M inistry of International Trade and I ndustry (MITI) of the Gov ernment 
of Malaysia.  
 
 
Course Background 
 
The training course constituted the third phase of the APEC Investment Expert Group 
(IEG) Core Elements Project, jointly undertaken in cooperation with UNCTAD. Phase 
I o f th e pr oject includ ed a st ocktaking o f c ore ele ments in 2 8 in tra-APEC IIAs . I t 
investigated the cor e el ements by  anal ysing the way i n which t hey may  assi st i n 
liberalising, protecting and facilitating  investment in and between the Parties to the 
agreements. 
 
Phase II further enhanced the work with a significant analytical exercise, the mapping 
of a sampl e o f 200 i nvestment tr eaties. This work al lowed i dentifying i nvestment 
principles tha t ar e a ddressed i n a consi stent w ay and consi stently i ncluded by  
economies in IIAs. 
 
Phase III is the technical assistance part of the project and is based on the research 
undertaken under phases I and II. This training course is the first activity of phase III. 
It ai med at fostering APEC -wide under standing among st i nvestment tr eaty 
negotiators and i nvestment policy mak ers o f key  el ements i n i nvestment 
liberalization, protection and facilitation. 
 
 
Participants and Resource Persons 
 
The co urse br ought t ogether 6 2 p articipants ( 35 w omen a nd 2 7 m en) from 1 6 
economies of th e A PEC r egion ( Australia, Br unei D arussalam, C hile, P eople's 
Republic o f C hina, Indo nesia, Ja pan, M alaysia, M exico, N ew Zeal and, P eru, 
Philippines, R ussian Federation, Si ngapore, C hinese Taipei, Tha iland, Vi et N am). 
The list of participants is included in the report. The course was delivered in English.  
 
Participants b enefited from pr esentations of ex perienced r esource per sons, w ho 
were former or actual negotiators of IIAs, legal practitioners, academics and experts 
from UNCTAD. The list of resource persons and their biographical notes is attached. 
 
Most participants were involved in the negotiation of investment agreements. Some 
assume other functions relevant to the issue, such as handling investment disputes. 
The q uality of  participants al lowed for an i n-depth cov erage o f t opics, i nteresting 
discussions, sharing of experiences among participants and a rich dialogue with the 
resource persons. 
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At the end of the course, participants became member o f the UNCTAD's network of 
IIA ex perts, which al lows f or conti nued i nteractive di scussion and  di ssemination o f 
information on IIA issues and investment disputes. 
 
 
Training Methodology 
 
The course curriculum and material was prepared by UNCTAD's work programme on 
IIAs to enable the participants in obtaining the necessary expertise on the negotiation 
and implementation of IIAs. The programme of the training course is attached.  
 
After a n i ntroduction on t he u niverse o f IIAs a nd t he definition o f i nvestment, 
substantive issues were addressed through three sessions: investment liberalization, 
investment protection and investment facilitation. The course ended with a full day of 
a negotiation simulation. 
 
Each topic was addressed in the following way: the presentation of the issue by a key 
expert, comments by national experts discussing relevant treaty practice or giving a 
country-specific perspective on the issue, and a discussion with all the participants to 
better illustrate the topic through an exchange of practices and experiences. 
 
The final si mulation exercise on the negotiation o f an i nvestment tr eaty g ave a  
practical di mension to thi s l earning pr ocess. The  g roup w as divided i nto ten  
negotiating te ams r esulting i n f ive neg otiations. It  al lowed par ticipants to p ut i nto 
practice knowledge acquired during the course. Two resource persons provided the 
necessary coachi ng. N egotiations w ere followed by  br ief pr esentations by  the  
negotiating tea ms an d a debr iefing sessi on i n which r esource per sons pr ovided 
useful comments and advice to the participants. At the end of the course, participants 
received a certificate of attendance. 
 
The course was tai lored to A PEC member economies and made use o f examples 
from the region, including treaty texts and arbitration cases. This was exemplified by 
comments ma de on s pecific countr y ex periences. C ommentators were f rom C hile, 
China, Aus tralia, Thailand, Ja pan, M alaysia and Per u. A r epresentative f rom t he 
Attorney General's Chambers of Malaysia also made a presentation. 
 
 
Training material 
 
Participants received the tr aining material in the form of a C D-Rom which contains 
UNCTAD's main publications on investment, selected IIAs (including treaties signed 
by thei r r espective econo mies), sel ected di spute set tlement cases a nd a  
bibliography. The table of contents of the CD-Rom is included. Key publications were 
also distributed during the training course, as well as copies of all presentations.  
 
The presentations will be posted in the APEC website for further consultations. 
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Opening Ceremony 
 
The training course was opened by Ms. Datuk Dr Rebecca Fatima Sta Maria, Deputy 
Secretary Ge neral ( Trade), M ITI. M s. D aratul Bai da D zulkifly, As sistant R esident 
Representative, UNDP Malaysia and Ms. Anna Joubin-Bret, Course Director, Senior 
Legal Adv isor, Policies and Capacity -building Branch, Div ision on Inv estment and 
Enterprise (DIAE), UNCTAD, also participated.  
 
 
Evaluation and Follow-up 
 
UNCTAD a nd APEC evaluations o f th e tra ining course s how v ery g ood results.  
Consolidation of  the UNCTAD's questionnaire showed that the course fully reached 
the ex pectations of 74% o f t he participants. In addition, p articipants r ated t he 
efficiency and the us efulness of the course to their official duties as excellent (42%) 
and good (50%). 
 
The UNCTAD secretariat has been asked to in tensify its te chnical assistance work 
with APEC  and i ts member eco nomies t hrough further acti vities, especi ally i n th e 
context of the Core Elements Project. This course provided an excellent opportunity 
for the  UNCTAD secre tariat and APEC to en hance the ir w orking re lationship. 
Planning is now underway to organize two other advanced capacity-building activities 
on i nvestor-State di spute set tlement and i nvestment di spute pr evention pol icies i n 
2009. Future activities could include follow-up training courses on IIAs on an annual 
basis.  
 
 
Side Event 
 
At the request of the Attorney General's Chambers of Malaysia, a half-day workshop 
on Investor-State Dispute Settlement and Dispute Prevention Policies took pl ace on 
19 June 2 009. The ev ent provided a v enue for presentations and open discussions 
on t he tr ends a nd i mplications of i nvestor-State di spute settl ement, on  di spute 
avoidance, prevention and alternative dispute resolution, and on the pros and cons of 
adopting a concise vs. comprehensive ISDS model text. The programme of the event 
is attached.  
 
 
Course Organization 
 
The regional training course was organized by Ms. Ho Soo Quen, Ms. Atasha Mohd 
Noh, Ms. Norshahida Zolkiaply and Mr. Muhd Ikram Zulkurnain from the APEC 
Division, MITI, Ms. Roeslina Abbas, Ms. Gheeta Devi Rengasamy and Mr. Vinodh 
Mariappa from the International Cooperation Division, Malaysian Industrial 
Development Authority (MIDA), Ms. Anna Joubin-Bret, Ms. Marie-Estelle Rey and Mr. 
Jan Knoerich from the International Agreements Section, Division on Investment and 
Enterprise (DIAE), UNCTAD, and Ms. Hiroko Taniguchi and Ms. Norila bte Mohd Ali 
from the APEC Secretariat. 
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Background and objectives: 
 
This activity constitutes the third phase and the technical assistance component of an 
ongoing APEC IEG project on the core elements of investment agreements. It follows 
completion o f P hase II enco mpassing a r eport on “ investment pr inciples” and th e 
mapping of 200 international investment agreements (IIAs) and builds on t he earlier 
Phase I r eport, "I dentifying Core Elements in Investment Ag reements i n the APEC 
Region". 
 
The regional training course on the core elements of IIAs is designed for government 
officials and policy-makers f rom th e APEC  economies i nvolved i n neg otiations on 
investment or in the management of investor-State disputes. 
 
The aim of the workshop is to deepen knowledge and understanding of the key and 
emerging issu es in  inv estment lib eralization, p rotection an d facilitation. The cou rse 
will ex plain the key  i ssues, pr ovide a stockt aking o f tr eaty pr ovisions, a nalyse the  
different approaches and the recent treaty practice, present cases of jurisprudence, 
identify options for negotiators, and study interactions between issues and concepts. 
The course will end wi th a simulatio n exercise of a negotiation allowing participants 
to pu t i nto practice t he know ledge acq uired. Ex amples o f treaty pr ovisions an d 
arbitration cases will be linked to the practice and experience of the APEC region and 
economies. In addition, comparisons in approaches between APEC IIAs a nd APEC 
investment instruments will be provided when relevant. 
 
Resource p ersons w ill b e e xperienced n egotiators, UNCT AD ex perts, u niversity 
professors, arbitrators and practitioners. 
 
Host economy: Malaysia 
 
Venue: Sheraton Imperial Kuala Lumpur Hotel 
 
Coordination: 
Project ov erseer: M s. Ho Soo Que n, Seni or Pr incipal Assistant  Dir ector, APEC  
Division, Ministry of International Trade and Industry Malaysia 
 
UNCTAD secretariat: 
Ms. Anna Jou bin-Bret, Senior Legal Advisor, Policies and C apacity-building Branch, 
Division on Investment and Enterprise (DIAE) 
Ms. M arie-Estelle R ey, Leg al Ex pert and Technical Assi stance C oordinator, Work 
Programme on In ternational Investment Agreements, Policies and Capacity-building 
Branch, DIAE 
Mr. Jan Kn oerich, Associate Expert, Work Programme o n In ternational Inv estment 
Agreements, Policies and Capacity-building Branch, DIAE 
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Monday 15 June 

 
09:00    Opening Session 

     Datuk D r R ebecca Fati ma S ta M aria, D eputy Secr etary Gener al 
(Trade), MITI 
Daratul Bai da D zulkifly, Assi stant R esident R epresentative, U NDP 
Malaysia 
Anna J oubin-Bret, C ourse D irector, Seni or Leg al Adv isor, Pol icies 
and Capacity-building Branch, Division on Investment and Enterprise 
(DIAE), UNCTAD 

 
09:30  Coffee break 
 
10:00       INTRODUCTION: 

International investment rule-making: trends and emerging issues 
• FDI: trends and implications 
• Objectives of the legal investment framework 
• Tr ends in IIAs 
• Features and challenges 
Jan Kn oerich, C ourse C oordinator, As sociate Ex pert, Work 
Programme o n In ternational I nvestment Ag reements, D IAE, 
UNCTAD 

 
11:15  Scope and definition of investment and investor 

• FTA approach (investment and services) 
• BIT approach 
• ASEAN  approach 
• Treaty practice and case law 
Presentator: An na J oubin-Bret, C ourse Director, Seni or Leg al 
Advisor, DIAE, UNCTAD 
Commentator: R aimundo Gonz alez, Leg al Adv isor o f S ervice, 
Investment and Air Transport Department, DIRECON, Chile 

 
13:00  Lunch 
 
14:30  SESSION 1: INVESTMENT LIBERALIZATION 
 

Admission and establishment of investment 
• Presentation of the concept 
• Tr eaty practice 
• Ca se law 
• R egional perspectives 
Presentator: Anna Joubin-Bret, DIAE, UNCTAD 
Commentator: R aimundo Gonz alez, Leg al Adv isor o f S ervice, 
Investment and Air Transport Department, DIRECON, Chile 

 
16:00  Coffee break 
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16:15  National treatment 

• Presentation of the concept 
• Ex ceptions 
• Tr eaty practice 
• Ca se law 
Presentator: Al ejandro Fay a, C onsultant, Pr ofessor o f Law, 
Universidad Iber icoamericana and U niversidad nacional a utónoma 
de M éxico, for mer C hief N egotiator of i nvestment tr eaties, 
Directorate Ge neral for Foreig n In vestment, Min istry o f E conomy, 
Mexico 
Commentator: Wenhua Sha n, Pr ofessor, X i'an Ji aotong U niversity, 
China, and Oxford Brookes University, England 

 
18:00  End of the working day 
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Tuesday 16 June 

 
09:00    Most-favoured-nation treatment 

• Presentation of the concept 
• Inter actions and scope 
• Tr eaty practice 
• Ca se law 
Presentator: Al ejandro Fay a, C onsultant, Pr ofessor o f Law, 
Universidad Iber icoamericana and U niversidad nacional a utónoma 
de M éxico, for mer C hief N egotiator of i nvestment tr eaties, 
Directorate Ge neral for Foreig n In vestment, Min istry o f E conomy, 
Mexico 
Commentator: M ichael Gardner, Policy Analyst, Foreign Investment 
& Trade Policy Division, Department of Treasury 
 

11:00  Coffee break 
 
11:15  MFN (cont'd) 
  Discussions 
 
11:45   Transfer of funds 

• Presentation of the concept 
• Treaty practice and relevant case law 
David Paw lak, C onsultant -  In ternational Ar bitration, Washington 
D.C. & Warsaw, Poland, former Attorney-Adviser, Office of the Legal 
Adviser, US Department of State  
Anna Joubin-Bret, DIAE, UNCTAD 

 
13:00  Lunch 
 
14:30  SESSION 2: INVESTMENT PROTECTION 
 

Fair and equitable treatment 
• Presentation of the concept 
• Interactions with other standards 
• Tr eaty practice 
• Ca se law 
Presentator: D avid Paw lak, C onsultant -  Inter national Ar bitration, 
Washington D.C. & Warsaw, Poland, former Attorney-Adviser, Office 
of the Legal Adviser, US Department of State 
Commentator: Wenhua Sha n, Pr ofessor, X i'an Ji aotong U niversity, 
China, and Oxford Brookes University, England 

 
18:00  End of working day 
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Wednesday 17 June 
 
09:00    Expropriation and compensation 

• Presentation of the concept 
• Tr eaty practice 
• Ca se law 
Presentator: Al ejandro Fay a, C onsultant, Pr ofessor o f Law, 
Universidad Iber icoamericana and U niversidad nacional a utónoma 
de M éxico, for mer C hief N egotiator of i nvestment tr eaties, 
Directorate Ge neral for Foreig n In vestment, Min istry o f E conomy, 
Mexico 
Commentator: Vi lawan Mangklatanakul, Department o f International 
Economic Affairs, Ministry of Foreign Affairs, Thailand 

 
11:00  Coffee break 
 
11:15  Expropriation (cont'd) 
  Discussions 
 
11:45  Scheduling of reservations 

• Presentation of the positive and negative lists approaches and 
other approaches 

• C ountry experience 
Presentator: M asafumi Sug ano, D eputy Di rector, Econo mic 
Partnership D ivision, Tr ade Pol icy Bur eau, M inistry of  Econo my, 
Trade and Industry, Japan 

 
13:00  Lunch 
 
14:30  Dispute settlement in IIAs 

• State-State vs. investor-State dispute settlement 
• ISDS mechanisms and rules (ICSID, UNCITRAL…) 
• Recent innovations in dispute settlement  
Anna Joubin-Bret, DIAE, UNCTAD 
 
• Management of investment treaty disputes 
David Paw lak, C onsultant -  In ternational Ar bitration, Washington 
D.C. & Warsaw, Poland, former Attorney-Adviser, Office of the Legal 
Adviser, US Department of State  
 

16:30  Coffee break 
 

• The experience of Thailand in ISDS 
Vilawan M angklatanakul, D epartment o f International Econ omic 
Affairs, Ministry of Foreign Affairs, Thailand 
 

• The experience of Malaysia with ICSID 
Osman Affendi, Attorney General Chambers of Malaysia 
 

 
18:00  End of working day 
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Thursday 18 June 

 
09:00    Coherence and consistency in IIAs 

• Ex planation 
• Analysis of ASEAN and APEC FTAs and BITs 
Presentator: Anna Joubin-Bret, DIAE, UNCTAD 
Commentators:  
Sufian Jusoh, NCCR Re search Fellow, World Trade Institute (WTI), 
Berne, Switzerland 
Masafumi Sugano, Deputy D irector, Economic Par tnership D ivision, 
Trade Pol icy Bur eau, M inistry of  Econo my, Tr ade and In dustry, 
Japan 
 

11:00  Coffee break 
 
11:15  Preparation of the simulation exercise 
 
13:00  Lunch 
 

SESSION 3: INVESTMENT FACILITATION 
 
14:30  The generations of investment facilitation 

• Liberalization of FDI regimes 
• Marketing of economies 
• Inv estor targeting 
Anna Joubin-Bret, DIAE, UNCTAD 

 
15:30 Investment facilit ation pro visions in i nternational inv estment 

agreements 
Anna Joubin-Bret, DIAE, UNCTAD 
 

16:15   Coffee break 
 

16:30 Alternative dispute resolution and dispute prevention policies 
David Paw lak, C onsultant -  In ternational Ar bitration, Washington 
D.C. & Warsaw, Poland, former Attorney-Adviser, Office of the Legal 
Adviser, US Department of State 
 

17:15 The institutional framew ork fo r inv estment protection and 
promotion 

• N ational experiences 
• Tec hnical assistance 
Anna Joubin-Bret, DIAE, UNCTAD 
Country ex perts: Van essa R ivas Pl ata Sal darriaga, Leg al Adv iser, 
Office of International Economy, Competition and Private Investment 
Affairs & D avid Bar rientos Gonzales, Third Secr etary, M inistry o f 
Foreign Affairs, Peru 

 
18:00  End of working day 
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Friday 19 June 

 
09:00    SESSION 4: SIMULATION EXERCISE 

Negotiation of a high-standard investment agreement 
   

Coaches: 
Alejandro Fay a, C onsultant, Pr ofessor of L aw, U niversidad 
Ibericoamericana a nd U niversidad naci onal aut ónoma de M éxico, 
former Ch ief Ne gotiator of in vestment treati es, Directorate Gen eral 
for Foreign Investment, Ministry of Economy, Mexico 
Jan Kn oerich, C ourse C oordinator, As sociate Ex pert, Work 
Programme o n In ternational I nvestment Ag reements, D IAE, 
UNCTAD 

 
  Preparation of the negotiations in small groups 
 
11:00  Simulation of negotiations 
 
13:00  Lunch break as part of the practical exercise 
 
14:30  Cont'd 
 
16:00 Debriefing: presentation by each group of the results of the negotiation 
 
17:00 Closing session 
 
17:30 End of the training course 
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LIST OF PARTICIPANTS  

 
 
No. Name Tel. No./ E-mail 

 

AUSTRALIA 
 

 

1. 
 

Mr. Michael Gardner 
Policy Analyst 
Department of The Treasury 
Foreign Investment and Trade 
 

 
Tel.No.: +612 6263 3082 
E-mail : michael.gardner@treasury.gov.au 

 

BRUNEI DARUSSALAM 
 

 

2. 
 

Ms. Dk. Nooraslena Pg Salllehuddin 
Second Secretary 
Trade Development Department 
Ministry of Foreign Affairs and Trade  
 

 

Tel.No.: + 673 238 3374 
E-mail : nooraslena.sallehuddin@mfa.gov.bn 

 

CHILE 
 

 

3. 
 

Mr. Raimundo Gonzalez 
Legal Adviser 
Services, Investment and Air Transport 
Department 
 

 
Tel.No.: (56-2) 827-5553 
E-mail : rgonzalez@direcon.cl 

 

4. 
 

Mr. Cristian Rodriguez 
Legal Adviser 
Services, Investment and Air Transport 
Department 
 

 
Tel.No.: (56-2) 827-5553 
E-mail : crodriguez@direcon.cl 

 

PEOPLE’s REPUBLIC OF CHINA 
 

 

5. 
 

Mr. Chen Chao 
Deputy Director 
Ministry of Commerce  
 

 
Tel.No.: 0086-10-65197778 
E-mail : chenchao@mofcom.gov.cn 
 

 

6. 
 

Mr. Li Sen 
Officer 
Ministry of Commerce  
 

 
Tel.No.: 0086-10-65197150 
E-mail : lisen@mofcom.gov.cn 

 

INDONESIA 
 

 

7. 
 

Mr. Noor Fuad Fitrianto 
Head Section, ASEM Corporation 
Investment Coordinating Board, 
Directorate of Regional Cooperation 
 

 

Tel.No.: +6221-5252769 
E-mail : noorfuad_007@yahoo.co.uk 

 

8. 
 

Mr. Nova Erlangga Masrie 
Staff 
Investment Coordinating Board, 
Directorate of Regional Cooperation 
 

 
Tel.No.: +6221-5252769 
E-mail : Nova_masrie@yahoo.com 

 

9. 
 

Mr. Abid Wahid Sasmito 
Staff 
Investment Coordinating Board, 
Bureau of Legal and Public Relations 
 

 
Tel.No.: +6221-5269874 
E-mail : Wahid_8hide@yahoo.com 
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10. 
 

Ms. Erliana Novy Siregar 
Staff 
Investment Coordinating Board 
Directorate of Bilateral and Multilateral 
Cooperation 
 

 
Tel.No.: +6221-5202045 
E-mail : Erliana.siregar@yahoo.com 

 

11. 
 

Mr. Bambang Eko Sulistianto 
Staff 
Investment Coordinating Board, 
Bureau of Legal and Public Relations 
 

 
Tel.No.: +6221-5269874 
E-mail : Bambang_bkpm@yahoo.co.id 

 

12. 
 

Mr. Yudi Pramadi 
Director 
International Economic Cooperation 
Ministry for Economic Affairs 
 

 
Tel.No.: +6221-3521849 
E-mail : yudip@ekon.go.id 

 

13. 
 

Mr. Bobby Chris Siagian 
Deputy Director 
International Economic Cooperation 
Ministry for Economic Affairs 
 

 
Tel.No.: +6221-3521849 
E-mail : bobsiagion@yahoo.com 

 

14. 
 

Mr. Randi Anwar 
Director for Regional Cooperation 
Investment Coordinating Board, 
 

 
Tel.No.: +6221-5252769 
E-mail : radianwar@bkpm.go.id 

 

15. 
 

Mr. Amri Zuhdi 
Deputy Director 
Intra Regional Cooperation 
Investment Coordinating Board 
 

 
Tel.No.: +6221-5252008 
E-mail : amri@bkpm.go.id 

 

16. 
 

 

Mr. Bahris Paseng 
 

 

 
 

JAPAN 
 

 

17. 
 

Mr. Takayuki Shiina 
Officer 
Ministry of Economy, Trade and 
Industry 

 
Tel.No.: +81-3-3501-5909 
E-mail : shiina-takayuki@meti.go.jp 

 

18. 
 

Mr. Masafumi Sugano 
Deputy Director 
Ministry of Economy, Trade and 
Industry 
 

 
Tel.No.: +81-3-3501-1700 
E-mail : Sugano-masafumi@meti.go.jp 

 

MALAYSIA 
 

 

19. 
 

 

Ms. Datin Noor Haliza Binti Mohd 
Noor  
Deputy Director  
Economic Planning Unit 
 

 
Tel.No.: 03-8888 2740 
E-mail : haliza@ epu.gov.my 

 

20. 
 

Ms. Jeannie Christie 
Assistant Director 
Economic Planning Unit 
 

 
Tel.No.: 03 – 8888 2649 
E-mail : jeannie@epu.gov.my 

 

21. 
 

Ms. Nuruljannah Mohd Ariff Sabri 
Senior Executive 
Bank Negara Malaysia 
 

 
Tel.No.: 03 – 2698 8044 Ext.7905 
E-mail : jannah@bnm.gov.my 

 

22. 
 

Ms. Nik Nurazlina Ali 
Manager 

 
Tel.No.: 03- 2698 8044 Ext.8466 
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Bank Negara Malaysia 
 

E-mail : nuraz@bnm.gov.my 
 

23. 
 

Ms. Kristina Rai 
Manager 
Bank Negara Malaysia 
 

 
Tel.No.: 03- 2698 8044 Ext. 7933 
E-mail : Kristina@bnm.gov.my 

 

24. 
 

Mr. Budiman Lutfi 
Senior Federal Counsel 
Attorney-General’s Chambers 
Malaysia 
 

 
Tel.No.: +603 8885 5736 
E-mail : lutfi@agc.gov.my 

 

25. 
 

Mr. Kamal Baharin Omar 
Senior Federal Counsel 
Attorney-General’s Chambers 
Malaysia 
 

 
Tel.No.: +603 8885 5708 
E-mail : kamalbaharin@agc.gov.my 

 

26. 
 

Mr. Simon Lee Yew Weng 
Director, International Corporate 
Division, Malaysian Industrial 
Development Authority 
 

 
Tel.No.: +603-22673668 
E-mail : simon@mida.gov.my 

 

27. 
 

Mr. Jayasigan Narayanan Nair 
Senior Dep. Director, International 
Corporate Division, Malaysian 
Industrial Development Authority 
 

 
Tel.No.: +603-22673670 
E-mail : jeyasigan@mida.gov.my 

 

28. 
 

Ms. Roeslina Abbas 
Dep. Director, International Corporate 
Division, Malaysian Industrial 
Development Authority 
 

 
Tel.No.: +603-22673671 
E-mail : Roeslina@mida.gov.my 

 

29. 
 

Ms. Noor Suziyanti Saad 
Senior Assistant Director, International 
Corporate Division, Malaysian 
Industrial Development Authority 
 

 
Tel.No.: +603-22673672 
E-mail : suziyanti@mida.gov.my 

 

30. 
 

Ms. Dato’ Noorashikin binti Tan Sri 
Abdul Rahim. 
Director, Kuala Lumpur Regional 
Centre for Arbitration. 
 

 
Tel.No.: +603-2142 0103 
E-mail : director@rcakl.org.my  

 

31. 
 

Ms. Olivia Tan Swee Leng  
Legal Counsel  
Kuala Lumpur Regional Centre for 
Arbitration 
 

 
Tel: 603-2142 0103      
Email: counsel2@rcakl.org.my 

 

32. 
 

Ms. Shereen Khan 
Legal Counsel, Kuala Lumpur 
Regional Centre for Arbitration 
 

 
Tel.No.: +603- 2142 0103 
E-mail : counselI@rcakl.org.my 

 

33. 
 

Ms. Saovanee Chan Somchit 
Associate 
Research and Investment Strategy 
Khazanah Nasional Berhad 
 
 

 
Tel.No.: +603–2034 0142 
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Alejandro Faya-Rodriguez 

 
Consultant on economic l aw, w ith a focus on  foreign i nvestment, tr eaties a nd 
regulation. He majored on l aw from the Universidad Iberoamericana of  Mexico City, 
and has a M aster in Law f rom the University of Oxford and a Master in Compared 
Public Policies from the Latin-American Faculty of Social Sciences.  
 
In the private sector, he was a member of the law firms Camil Abogados and Lopez 
Velarde, Heftye y Soria, where he participated in several investment projects (foreign 
and national) and corporate transactions.  

From 2003 to 2009 he worked for the Ministry of Economy of Mexico, where he was 
Director of  Legal Affai rs and D eputy D irector-General o f International A ffairs o f the 
Directorate-General for For eign Inv estment, as w ell as Seni or Leg al Adv isor f or 
competitiveness pr ojects. Am ong oth ers, h e neg otiated t he l ast ten i nternational 
investment tre aties e ntered int o by  Mexico and g ave leg al opi nion on bills an d 
proposals on i nvestment, i ncluding thei r co nsistency w ith tr eaties; al so, on i ssues 
related to competition, regulatory improvement and competitiveness.   

He works for governments and publ ic enti ties, international organizations and thi nk 
tanks. H e i s Pr ofessor o f L aw, at pos tgraduate l evel, i n t he Universidad 
Iberoamericana a nd t he Universidad National Autónoma de México, w here he  
teaches law on foreign investment, treaties and economic regulation. He has several 
publications and h as been spe aker i n numer ous semi nars o n i nvestment a nd 
international law issues.  
 
 
 

Anna Joubin-Bret 
 
Ms. A nna J oubin-Bret is  S enior Le gal A dviser w ith t he Divis ion on  I nvestment an d 
Enterprise of the United Nations Conference on Trade and Development (UNCTAD) 
in Geneva. 
 
She is an expert on national and international investment legal frameworks. She is 
providing e xpertise to dev eloping cou ntries thr ough t he d elivery of  tech nical 
assistance an d cap acity-building activ ities ( training cour ses an d a dvisory serv ices) 
and participation i n national, r egional a nd i nternational con ferences an d se minars. 
She also contributes to and oversees the publications of the Division, in particular the 
Series on issues in international investment agreements, the Series on International 
Investment Policies for development, the seminal studies on international investment 
rule-making, and the investment policy reviews. 
 
Ms. Joubin-Bret holds a post- graduate degree in Private International Law f rom the 
University of  Par is I, Panthéon-Sorbonne. She graduated in International Economic 
Law and in Political Science. 
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She has been L egal C ounsel i n th e l egal dep artment of t he Schneider Gr oup; 
General Counsel of the KIS Group and Director-Export of Pomagalski S.A.. She h as 
been appointed judge at the Commercial Court in Grenoble (France). 

 
 
 

Jan Knoerich 
 
Mr. Jan Knoerich is an Associate Expert in international investment law and pol icies 
in th e D ivision on  Inv estment an d Enterprise o f th e U nited N ations C onference on 
Trade a nd Dev elopment (UNCT AD). He j oined UNC TAD's Work Prog ramme on 
International Investment Agreements in 2008, where he works as a researcher in the 
area of  investment policy analysis and as a coordinator of  technical assistance and 
training activities. He contributes to the UNCTAD Series on International Investment 
Policies for Development and supp orts the i ntergovernmental acti vities of  th e 
programme. H is mai n ex pertise i s i n the ar ea o f foreign di rect i nvestment a nd i ts 
development i mplications, as w ell as o utward f oreign di rect i nvestment from 
emerging economies. 
 
Mr. Knoerich holds a Master's Degree in Diplomacy and International Relations from 
Seton Hall University, New Jersey, USA, and is candidate for a PhD in Economics at 
the School of Oriental and African Studies, University of London, United Kingdom.  
 
 
 

David Pawlak 

David Paw lak, an att orney admi tted t o t he bar o f the Sta te of New Y ork, pr ovides 
advisory and r epresentation services in international arbitration matters with a f ocus 
on investor-State disputes.  

Mr. Paw lak has r epresented cl ients i n arbitration matters u nder the r ules o f th e 
United Na tions Com mission o n I nternational T rade L aw (UNCIT RAL); the 
International Centre for Settlement of Investment Disputes (ICSID) Additional Facility; 
the International Arbitral Center of the Austrian Federal Economic Chamber, Vienna 
(VIAC); and the International Chamber of Commerce (ICC). 

Mr. Paw lak’s r ecent e ngagements i nclude, among oth er ma tters, ser ving as l ead 
counsel to the Slovak Republic in de fense of a multi-million Euro investment treaty 
claim. He also led the defense of a multi-million dollar claim brought against Poland 
under th e UNCI TRAL Arb itration R ules and  th e Po land-U.S. bilateral in vestment 
treaty. H e has b een r etained t o adv ise the  U kraine i n con nection w ith tw o IC SID 
investment treaty matters.   

Mr. Pawlak also has assisted the Colombian government in the implementation of its 
investment treaty obligations. UNCT AD has  called upon hi m to p rovide training  on 
investment tr eaty ma tters for o fficials from dozens o f g overnments at  co urses i n 
Ukraine, Belarus and Peru. He also has provided technical assistance to Morocco on 
the investment provisions of the Morocco-US Free Trade Agreement.  
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Until Aug ust 2005, M r. Paw lak ser ved as an Att orney-Adviser i n the O ffice of t he 
Legal Adviser at the US Department of State. He was a key member of the US legal 
team dedicated exclusively to investment treaty matters. The US team has prevailed 
in every investor-State arbitration that has been decided to date. He also advised on 
the dr afting and neg otiation o f i nvestment a nd di spute r esolution provisions i n BIT 
and investment chapters of FTAs. 

Prior to beginning work with the US Department of State in 2001, Mr. Pawlak was an 
associate at Milbank, Tweed, Hadley & McCloy in New York. Prior to Milbank Tweed, 
he held the position o f Assi stant D istrict C ounsel i n th e U S D epartment o f Justi ce 
Honors Program. 

Mr. Paw lak ear ned th e U S D epartment o f State’s M eritorious H onor Award f or hi s 
work on investment treaty arbitration. He received the Pro Bono Publico Award from 
the law firm Milbank Tweed Hadley & McCloy. 

Mr. Paw lak i s a g raduate o f th e U niversity of  Pittsburgh’s j oint-degree pr ogram 
offered by the School of Law and Graduate School of Public and International Affairs 
(JD/MPIA) and h olds a g raduate cer tificate f rom t he U niversity’s C enter for Latin 
American Studies. He also undertook graduate studies at the Johns Hopkins School 
for Adv anced I nternational Studies. M r. P awlak ear ned his un dergraduate degree 
from the University of Michigan at Ann Arbor. 

Mr. Pawlak has w ritten on i nternational arbitration and trade and investment tr eaty 
issues, i ncluding a bo ok chap ter en titled Managing Investment Treaty Obligations 
And Investor-State Disputes: A Guide for Government Officials (Kluwer International 
Law 2008).  

 
 
 

Wenhua Shan 
 
Professor Wenhua Shan is the Dean and Tengfei Professor of International Law at  
the School o f L aw of Xi'an Ji aotong U niversity, PR  C hina. H e i s also Pr ofessor of 
International Law at Oxford Brookes University, UK. Graduated with PhDs from both 
the U niversity of  C ambridge a nd X iamen U niversity, Pr ofessor Sha n has  w ritten 
extensively on i nternational investment law and ar bitration and has advised various 
governments and investors on i nvestment treaty negotiations and arbitration cases. 
His r ecent p ublications i nclude C hinese Inv estment Treaties: Pol icies an d Pr actice 
(co-authored w ith M s N orah Gal lagher, OUP 200 9), The Leg al F ramework o f EU -
China In vestment R elations: A Crit ical Appraisal (Ha rt P ublishing 2 005) and 
Redefining Sov ereignty in Inter national Eco nomic L aw (H art Publ ishing 2008) . H e 
was r ecently aw arded the  ti tle o f " State C ouncil Sp ecial Allowance Ex pert" by  th e 
State Council of PR China. 
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1) UNCTAD publications 
 

• Bilateral Investment Treaties 1995-2006: Trends in Investment Rulemaking 
• Investment Provisions in Economic Integration Agreements 
• Preserving Flexibility in IIAs: The Use of Reservations 
• Investment Promotion Provisions in International Investment Agreements  
• International Investment R ule-Making: St ocktaking, C hallenges and th e Way 

Forward 
• Dispute Settlement: Investor-State Dispute Arising from Investment Treaties 
• Investor-State Dispute Settlement and Impact on Investment Rulemaking 
• The REIO Exception in MFN Treaty Clauses 
• International Investment Agreements in Services 
• South-South Cooperation in International Investment Agreements  
• International Investment Agreements: Trends and Emerging Issues 
• Assessing the Impact of the Current Financial and Economic Crisis on Global 

FDI Flows 
• World Inv estment R eport 2 008: Tr ansnational C orporations and th e 

Infrastructure Challenge 
• IIA MONITORS: 

• Latest Developments in Investor-State Dispute Settlement 
IIA Monitor No. 1 (2009), UNCTAD/WEB/DIAE/IA/2009/6/Rev1. 

• Recent Developments in International Investment Agreements  
IIA Monitor No. 2 (2008), UNCTAD/WEB/DIAE/IA/2008/1. 

 
 
2) Selected International Investment Agreements 
 
a. Bilateral Investment Treaties (BITs) 
 
APEC Economy Partner Economy 
Australia Argentina, Chile, China, Czech Republic, Egypt, Hong Kong 

(China), Hungary, India, Indonesia, Lao People's Democratic 
Republic, Lithuania, Mexico, Pakistan, Papua New Guinea, Peru, 
Philippines, Poland, Romania, Sri Lanka, Uruguay, Viet Nam 

Brunei 
Darussalam 

China, Republic of Korea, Oman 

Canada Argentina, Armenia, Barbados, Costa Rica, Croatia, Czech 
Republic, Ecuador, Egypt, El Salvador, Hungary, Latvia, Lebanon, 
Panama, Peru, Philippines, Poland, Romania, Russian Federation 
(USSR), Slovakia, South Africa, Thailand, Trinidad and Tobago, 
Ukraine, Uruguay, Venezuela 

Chile Argentina, Australia, Austria, Belgium and Luxembourg, Bolivia, 
Brazil, China, Colombia, Costa Rica, Croatia, Cuba, Czech 
Republic, Denmark, Ecuador, Egypt, El Salvador, Finland, France, 
Germany, Greece, Guatemala, Honduras, Hungary, Indonesia, 
Republic of Korea, Lebanon, Malaysia, Netherlands, New Zealand, 
Nicaragua, Norway, Panama, Paraguay, Peru, Philippines, Poland, 
Portugal, Romania, South Africa, Spain, Sweden, Switzerland, 
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Tunisia, Turkey, Ukraine, United Kingdom, Uruguay, Venezuela, 
Viet Nam 

China Albania, Argentina, Australia, Austria, Bahrain, Belgium and 
Luxembourg, Belize, Benin, Bolivia, Bosnia and Herzegovina, 
Botswana, Brunei Darussalam, Bulgaria, Cambodia, Chile, Costa 
Rica, Côte d'Ivoire, Croatia, Cuba, Czech Republic, Denmark, 
Djibouti, Ecuador, Egypt, Estonia, Ethiopia, Finland, France, 
Georgia, Germany, Ghana, Greece, Guyana, Hungary, Iceland, 
Indonesia, Islamic Republic of Iran, Italy, Jamaica, Japan, Jordan, 
Lao PDR, Latvia, Lebanon, Lithuania, Macedonia TFYR, 
Madagascar, Mongolia, Morocco, Myanmar, Netherlands, New 
Zealand, Norway, Pakistan, Peru, Philippines, Poland, Portugal, 
Qatar, Romania, Singapore, Slovakia, Slovenia, South Africa, 
Spain, Sri Lanka, Sweden, Switzerland, Thailand, Trinidad and 
Tobago, Tunisia, Turkey, Uganda, United Arab Emirates, United 
Kingdom, Uruguay, Viet Nam 

Hong Kong , 
China 

Australia, Austria, Belgium and Luxembourg, Denmark, France, 
Germany, Italy, Japan, Republic of Korea, Netherlands, New 
Zealand, Sweden, Switzerland, Thailand, United Kingdom 

Indonesia Algeria, Australia, Bangladesh, Belgium and Luxembourg, 
Cambodia, Chile, China, Cuba, Czech Republic, Denmark, Egypt, 
Finland, France, Germany, Hungary, India, Italy, Jamaica, Jordan, 
Kyrgyzstan, Lao PDR, Malaysia, Mauritius, Mongolia, Morocco, 
Mozambique, Netherlands, Norway, Pakistan, Romania, Singapore, 
Slovakia, Spain, Sri Lanka, Sudan, Sweden, Switzerland, Syrian 
Arab Republic, Thailand, Turkey, Ukraine, United Kingdom, 
Uzbekistan, Viet Nam, Yemen, Zimbabwe 

Japan Bangladesh, China, Egypt, Hong Kong (China), Republic of Korea, 
Mongolia, Pakistan, Russian Federation, Sri Lanka, Turkey, Viet 
Nam, United States 

Republic o f 
Korea 

Albania, Algeria, Argentina, Austria, Bangladesh, Belarus, Belgium 
and Luxembourg, Bolivia, Brazil, Brunei Darussalam, Burkina Faso, 
Cambodia, Chile, China, Congo DR, Costa Rica, Czech Republic, 
Denmark, Egypt, El Salvador, Finland, France, Germany, Greece, 
Guatemala, Honduras, Hong Kong (China), Hungary, India, 
Indonesia, Islamic Republic of Iran, Israel, Italy, Jamaica, Japan, 
Jordan, Kazakhstan, Kuwait, Lao PDR, Latvia, Lebanon, Lithuania, 
Malaysia, Mauritania, Mexico, Mongolia, Morocco, Netherlands, 
Nicaragua, Nigeria, Oman, Pakistan, Panama, Paraguay, Peru, 
Philippines, Poland, Portugal, Qatar, Romania, Russian Federation, 
Saudi Arabia, Senegal, Slovakia, South Africa, Spain, Sri Lanka, 
Sweden, Switzerland, Tajikistan, Thailand, Trinidad and Tobago, 
Tunisia, Turkey, Ukraine, United Kingdom, Uzbekistan, Viet Nam 

Malaysia Austria, Cambodia, Chile, Czech Republic, Denmark, Egypt, 
Ethiopia, Finland, France, Germany, Ghana, Hungary, Indonesia, 
Italy, Jordan, Kazakhstan, Korea DPR, Republic of Korea, 
Kyrgyzstan, Lebanon, Mongolia, Netherlands, Norway, Pakistan, 
Peru, Saudi Arabia, Spain, Sweden, Switzerland, Turkey, United 
Arab Emirates, United Kingdom, Uruguay, Viet Nam, 
Brunei/Indonesia/Malaysia/Philippines/Singapore/Thailand 
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Mexico Argentina, Australia, Austria, Belgium and Luxembourg, Cuba, 
Denmark, Finland, France, Germany, Greece, Iceland, Republic of 
Korea, Netherlands, Portugal, Spain, Sweden, Switzerland, 
Uruguay 

New Zealand Argentina, Chile, China, Hong Kong (China) 
Papua New 
Guinea 

Australia, Germany, United Kingdom 

Peru Argentina, Australia, Belgium and Luxembourg, Bolivia, Canada, 
Chile, China, Colombia, Cuba, Czech Republic, Denmark, Ecuador, 
El Salvador, Finland, France, Germany, Italy, Republic of Korea, 
Malaysia, Netherlands, Norway, Paraguay, Portugal, Romania, 
Singapore, Spain, Sweden, Switzerland, Thailand, United Kingdom, 
Venezuela 

Philippines Argentina, Australia, Austr ia, Bangladesh, B elgium a nd 
Luxembourg, C ambodia, C anada, C hile, C hina, C zech R epublic, 
Denmark, Fi nland, Fr ance, G ermany, Ital y, R epublic o f Kor ea, 
Myanmar, N etherlands, Paki stan, P ortugal, R omania, Sp ain, 
Sweden, Switzerland, Thailand, Turkey, United Kingdom 

Russia Argentina, Aus tria, Bel gium and Lux embourg, C anada, C yprus, 
Egypt, Ethiopia, France, Germany, Greece, Hungary, Ital y, Japan,  
Republic o f Kor ea, Lebanon, Li thuania, N etherlands, N orway, 
Portugal, Spain, Sw eden, Sw itzerland, Th ailand, Tur key, Ukraine, 
United Kingdom, United States 

Singapore Cambodia, C hina, C zech R epublic, Eg ypt, Fr ance, Ger many, 
Hungary, Indonesi a, Jordan, M auritius, M ongolia, N etherlands, 
Pakistan, Peru, Sri Lanka, Switzerland, United Kingdom, Viet Nam 

Chinese Taipei Belize, Macedonia TFYR, Marshall Islands, Swaziland, Thailand 
Thailand Argentina, Bahr ain, Bangladesh, Bel gium and  Luxembourg, 

Bulgaria, C ambodia, Canada, C hina, C roatia, C zech R epublic, 
Egypt, Fi nland, G ermany, H ong Kong  ( China), H ungary, Indi a, 
Indonesia, Ir an ( Islamic R epublic o f), Isr ael, Jor dan, Kor ea D PR, 
Netherlands, Per u, Phi lippines, Pol and, R ussian Feder ation, 
Slovenia, Sr i Lanka, Sweden, Switzerland, Chinese Taipei, United 
Kingdom, Viet Nam, Zimbabwe, OPEC 

United States Albania, Ar gentina, Armenia, Az erbaijan, Bahr ain, B angladesh, 
Bolivia, Bul garia, C ameroon, C ongo, R epublic o f the C ongo, 
Ecuador, Eg ypt, El  S alvador, Esto nia, Georgia, Gr enada, H aiti, 
Honduras, Jam aica, Japan, Jor dan, K azakhstan, Ky rgyzstan, 
Latvia, Li thuania, R epublic o f M oldova, M ongolia, M orocco, 
Mozambique, N icaragua, Pana ma, Pol and, R omania, R ussian 
Federation, R wanda, Senegal, Sl ovakia, Sr i Lanka, Trinidad an d 
Tobago, Tunisia, Turkey, Ukraine, Uruguay, Uzbekistan 

Viet Nam Australia, Aus tria, Be larus, Bel gium and L uxembourg, Bul garia, 
Cambodia, C hile, C hina, Cuba, C zech R epublic, D enmark, Eg ypt, 
Finland, Fr ance, Germany, H ungary, Ind onesia, Ital y, Jap an, 
Republic o f K orea, Latv ia, M alaysia, N etherlands, Pol and, 
Romania, Si ngapore, Sweden, Switzerland, Taj ikistan, Thai land, 
United Kingdom 

 
b. Model BITs 
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• Canadian Model BIT 
• United States Model BIT 

 
c. Free Trade Agreements and other investment instruments: selection 
 

• APEC Non-binding Investment Principles 
• Options for Investment L iberalization and Business Facilitation to Strengthen 

the APEC Economies 
• APEC Transparency Standards on Investment 
• ASEAN Comprehensive Investment Agreement 
• C AFTA Investment Chapter 
• FTA between ASEAN, Australia and New Zealand 
• FTA between Australia and Thailand 
• FTA between Canada and Colombia Investment Chapter 
• FTA between Canada and EFTA 
• FTA between Chile and Canada 
• FTA between Chile and Peru 
• FTA between Chile and Mexico 
• FTA between Chile and China 
• FTA between China and New Zealand 
• FTA between China and Peru 
• FTA between China and Singapore Investment Chapter 
• FTA between Japan and Brunei 
• EPA between Japan and Indonesia 
• FTA between Japan and Malaysia 
• FTA between Japan and Mexico 
• FTA between Japan and the Philippines 
• FTA between Japan and Thailand 
• FTA between Japan and Singapore  
• FTA between Korea and Singapore 
• FTA between Malaysia and Pakistan 
• FTA between Mexico and Bolivia 
• FTA between Mexico, Guatemala, El Salvador and Honduras  
• FTA between Singapore and Australia 
• FTA between Singapore and India 
• FTA between Singapore and New Zealand 
• FTA between Singapore and Panama 
• FTA between Thailand and New Zealand 
• FTA between the United States and Colombia 
• FTA between the United States and Korea 
• FTA between the United States and Peru 
• FTA between the United States and Chile 
• FTA between the United States and Singapore 
• N AFTA Investment Chapter 
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3) Teachi ng Material - Excerpts fr om UNCT AD C ourse on Di spute 
Settlement 
 
1. General Topics 
1.2 International Court of Justice (Mr. P. S. Rao) 
1.3 Permanent Court of Arbitration (Ms. B. Shifman, Mr. H. Holtzmann) 
 
2. International Centre for Settlement of Investment Disputes 
2.1 Overview (Mr. C. Schreuer) 
2.2 Selecting the Appropriate Forum (Mr. A. Reinisch) 
2.3 Consent to Arbitration (Mr. C. Schreuer) 
2.4 Requirements Ratione Personae (Ms. M. Al-Sharmani) 
2.5 Requirements Ratione Materiae (Mr. A. Escobar) 
2.6 Applicable Law (Mr. G. S. Tawil) 
2.7 Procedural Issues (Mr. E. Schwartz, Mr. R. Mohtashami) 
2.8 Post-Award Remedies (Ms. D. Wang) 
2.9 Binding Force and Enforcement (Ms. D. Wang) 
 
 
4) International Treaties on Arbitration and Related Instruments 
 
ICSID 
Convention on the Settlement of Investment Disputes between States and Nationals 
of Other States  
Including: 

- Administrative and Financial Regulations 
- Rules of  Procedure fo r the  In stitution of  Con ciliation and Arb itration 

Proceedings (Institution Rules)  
- Rules of Procedure for Arbitration Proceedings (Arbitration Rules) 
- Rules of Procedure for Conciliation (Conciliation Rules)  

 
UNCITRAL 
• UNCITRAL Arbitration Rules (1976) 
• UNCITRAL Conciliation Rules (1980) 
• UNCITRAL Model Law on International Commercial Arbitration (1985) 
• UNCITRAL Model Law on International Commercial Conciliation (2002) 
• UNCITRAL Notes on Organizing Arbitral Proceedings (1996) 
 
ICC 
Rules of Arbitration of the International Chamber of Commerce 
Including: 

- Statutes of the International Court of Arbitration of the ICC 
- Internal Rules of the International Court of Arbitration of the ICC 

 
NY Convention 
Convention on  th e R ecognition and En forcement of F oreign Ar bitral Aw ards ( New 
York 1958)  
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Autopista Concesionada de Venezuela Case Study (laudo del tribunal) 
 
CMS Case Study (ancillary claims /objection of jurisdiction) 
CMS Case Study Key (ancillary claims/ objection of jurisdiction) 
CMS Case Study (expropriation) 
CMS Case Study Key (expropriation) 
 
Luchetti Case Study (jurisdiction ratione temporis) 
Luchetti Case Study Key (jurisdiction ratione temporis) 
Agreement between Peru and Chile (Spanish) 
 
Maffezini Case Study (MFN Treatment) 
Maffezini Case Study Key (MFN Treatment) 
Maffezini Case Study (Spanish) (MFN Treatment) 
Maffezini Case Study Key (Spanish) (MFN Treatment) 
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Agreement between Argentina and Spain 
Agreement between Chile and Spain 
 
Metalclad Case Study (expropriation) 
Metalclad Case Study Key (expropriation) 
Metalclad Case Study (Spanish) (expropriation) 
Metalclad Case Study Key (Spanish) (expropriation) 
 
Methanex Case Study (place of proceedings) 
Methanex Case Study Key (place of proceedings) 
Methanex Case Study (amicus curiae) 
Methanex Case Study Key (amicus curiae) 
Methanex, letter on non-disputing party participation 
Statement of the Free Trade Commission on non-disputing party participation 
 
Milhaly Case Study (ratione materiae) 
Milhaly Case Study Key (ratione materiae) 
BIT between the US and Sri Lanka 
 
Olguin Case Study (expropriation) 
Olguin Case Study Key (expropriation) 
Olguin Case Study (Spanish) (expropriation) 
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BIT between Switzerland and the Philippines 
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Tecmed Case Study Key (fair and equitable treatment) 
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Tecmed Case Study Key (Spanish) (fair and equitable treatment) 
BIT between Spain and Mexico  
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Tokios Case Study (Jurisdiction ratione personae) 
Tokios Case Study Key (Jurisdiction ratione personae)  
Tokios Case Study (Introductory Note) 
Tokios Case Study (Procedural Order No.1) 
Tokios Case Study (Decision on Jurisdiction)  
Tokios Case Study (Dissenting Opinion)  
Tokios Case Study (Procedural Order No.3)  
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7) Selection of Cases 
 
Please consult http://www.unctadxi.org/templates/Startpage____718.aspx for further 
reference on selected dispute settlement cases. 
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• Award of the Tribunal (August 30, 2000) (PDF) 

National Court Decision: 
• Supreme Court of British Columbia, Reasons for Judgment of May 2, 2001, The 

United Mexican States v. Metalclad Corporation, 2001 BCSC 664 (PDF)  
• Supreme Court of British Columbia, Supplementary Reasons for Judgment of 

October 31, 2001, The United Mexican States v. Metalclad Corporation, 2001 
BCSC 1529.  

 
Robert Azinian and others v. United Mexican States (ICSID Case No. 
ARB(AF)/97/2) 
• Award of the Tribunal (November 1, 1999) (PDF) 
 
Emilio Agustín Maffezini v. Kingdom of Spain (ICSID Case No. ARB/97/7) 
• Decision on Jurisdiction (January 25, 2000) (PDF) 
• Award of the Tribunal (November 13, 2000) (PDF) 
• Rectification of the Award (January 31, 2001) (PDF) 
 
 Mihaly International Corporation v. Democratic Socialist Republic of Sri Lanka 
(ICSID Case No. ARB/00/2) 
• Award of the Tribunal (March 15, 2002) (PDF) 
 
SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan 
(ICSID Case No. ARB/01/13) 
• Decision of the Tribunal on Objections to Jurisdiction (August 6, 2003) (PDF) 
 
SGS Société Générale de Surveillance S.A. v. Republic of the Philippines (Case 
No. ARB/02/6) 
• Summary of the Decision 
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• Decision of the Tribunal on Objections to Jurisdiction (January 29, 2004) (PDF) 
• Declaration by one of the arbitrators (January 29, 2004) (PDF) 
 
Ceskoslovenska Obchodni Banka, A.S. (COSB) v. The Slovak Republic (ICSID 
Case No. ARB/97/4) 
• Decision on Objections to Jurisdiction (May 24, 1999) (PDF) 
• Decision on the Further and Partial Objection to Jurisdiction (December 1, 2000) 

(PDF) 
 
Mondev International Ltd. v. United States of America (ICSID Case No. 
ARB(AF)/99/2) 
• Award of the Tribunal (October 11, 2002) (PDF) 
 
Tradex Hellas S.A. v. Albania (ICSID Case No. ARB/94/2)  
• Decision on Jurisdiction, 24 December 1996. (PDF) 
• Final Award, 29 April 1999. (PDF) 
 
Plama Consortium Limited v. Bulgaria (ICSID Case No. ARB/03/24 (Energy 
Charter Treaty))  
• Decision on Jurisdiction, 8 February 2005. (PDF) 
• Order on Provisional Measures, 6 September 2005. (PDF) 
 
CME Czech Republic B.V. v. Czech Republic, UNCITRAL. (The 
Netherlands/Czech Republic BIT).  
• Partial Award, 13 September 2001. (PDF) 
• Dissenting opinion, 13 September 2001. (PDF) 
• Final Award, 14 March 2003. (PDF) 
• Separate Opinion on Final Award, 14 March 2003. (PDF) 
• Review by Svea Court of Appeal, 15 May 2003.  
 
Lauder v. Czech Republic UNCITRAL (United States/Czech Republic BIT).  
• Final Award, 3 September 2001. (PDF) 
 
Saluka Investments BV (The Netherlands) v. The Czech Republic (Dutch/Czech 
BIT) 

• Decision on Jurisdiction over the Czech Republic's Counterclaim, 7 May 2004. 
(PDF) 

• Partial Award, 17 March 2006. (PDF) 
• Swiss Federal Tribunal Decision, 7 September 2006. (PDF) 
 
Genin and others v. Estonia, Award (ICSID Case No. ARB/99/2)  
(United States/Estonia BIT) 
• Award, 25 June 2001 (PDF) 
• Decision on Request for Supplementary Decisions and Rectification, 4 April 2002 

(PDF) 
 
ADC Affiliate Limited and ADC & ADMC Management Limited v. Republic of 
Hungary (ICSID Case No. ARB/03/16 (Cyprus/Hungary BIT)) 
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• Award, 2 October 2006 (PDF) 
 
AES Summit Generation Ltd. v. Hungary (ICSID No. ARB/01/04)  
• Settlement agreed by parties and proceedings discontinued at their request, 3 

January 2002. 
 
Telenor Mobile Communications A.S. v. Republic of Hungary (ICSID Case No. 
ARB/04/15 (Norway/Hungary))  
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• Summary of Award (PDF) 
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Overview of PresentationOverview of Presentation

1.1. ForeignForeign direct direct investmentinvestment: trends : trends 
and implicationsand implications

2.2. Objectives of the Objectives of the legallegal investmentinvestment
frameworkframework
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Foreign direct investment: Foreign direct investment: 
trends and implicationstrends and implications
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Global FDI inflows surpassed the Global FDI inflows surpassed the 
peak of 2000peak of 2000……

$1.8 trillion in 2007$1.8 trillion in 2007

FDI FDI inflowsinflows, , globallyglobally and by group of and by group of economieseconomies,,
19801980--2007 2007 ($ billion)($ billion)
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…… with record flows in developing with record flows in developing 
regions regions ……
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Africa: $53 billion (+16%) Africa: $53 billion (+16%) –– recordrecord
LAC: $126 billion (+36%)LAC: $126 billion (+36%)–– recordrecord
LDCs: $13 billion (+4%)LDCs: $13 billion (+4%)–– recordrecord

East East AsiaAsia: $157 billion (+19%) : $157 billion (+19%) –– recordrecord
SouthSouth--East East AsiaAsia: $61 billion (+18%) : $61 billion (+18%) –– recordrecord
South South AsiaAsia: $31 billion (+19%) : $31 billion (+19%) –– record record 
West West AsiaAsia: $71 billion (+12%) : $71 billion (+12%) –– recordrecord
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…… but FDI flows set to decline in but FDI flows set to decline in 
2008, with a rising trend in the 2008, with a rising trend in the 

medium term.medium term.
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Net capital flows to developing Net capital flows to developing 
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InwardInward FDI stock and FDI stock and flowsflows intointo APEC APEC economieseconomies
2007 2007 ($ billion)($ billion)

Total: US$ 6 trillion, 40% of world FDI stock Total: US$ 6 trillion, 40% of world FDI stock 
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OutwardOutward FDI FDI fromfrom APEC EconomiesAPEC Economies
OutwardOutward FDI stock and FDI stock and flowsflows fromfrom APEC APEC economieseconomies
2007 2007 ($ billion)($ billion)

Total: US$ 6 trillion, 39% of world Total: US$ 6 trillion, 39% of world outwardoutward FDI stockFDI stock
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EmergingEmerging issuesissues

 Protection of Protection of strategicstrategic industriesindustries

 Economic CrisisEconomic Crisis

 IncreaseIncrease in Southin South--South FDISouth FDI

 Emerging economies as outward investorsEmerging economies as outward investors

1111

Implications of the Implications of the financialfinancial crisiscrisis

 The global economic and financial crisis has come The global economic and financial crisis has come 
to dominate international economic relationsto dominate international economic relations

 This raises important questions about the role This raises important questions about the role 
that the international investment regime can play that the international investment regime can play 
in responding to today's global challengesin responding to today's global challenges

 Several governments are taking emergency Several governments are taking emergency 
measures in response to the crisis, frequently measures in response to the crisis, frequently 
addressing social and economic concerns addressing social and economic concerns 

 These measures may also have serious These measures may also have serious 
implications for FDI and TNC operationsimplications for FDI and TNC operations 1212

Objectives of the legal Objectives of the legal 
investment frameworkinvestment framework
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Objectives of the legal Objectives of the legal 
investment frameworkinvestment framework

Restrictions

•Entry and
establishment

•Ownership and
control

•Operational 
restrictions

•Authorization and 
reporting

•Etc.

Standards of treatment
& protection

•Treatment 
(NT, MFN, FET)

•Expropriation &
compensation

•Transfer of funds

•Dispute settlement

•Transparency

•Etc.
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These objectives can be achieved through:These objectives can be achieved through:

•• National policiesNational policies

•• Investment contracts/State contractsInvestment contracts/State contracts

•• International investment agreements (International investment agreements (IIAsIIAs))
1414

LegalLegal frameworkframework for for investmentinvestment: : 
HierarchyHierarchy of of normsnorms

Multilateral disciplines and specific agreements Multilateral disciplines and specific agreements 
(WTO GATS, (WTO GATS, TRIMsTRIMs, , TRIPsTRIPs; ICSID, NY Convention, MIGA); ICSID, NY Convention, MIGA)

RegionalRegional (APEC) and (APEC) and sectoralsectoral agreementsagreements (Energy Charter)(Energy Charter)

PreferentialPreferential tradetrade and and investmentinvestment agreementsagreements

BilateralBilateral investmentinvestment treatiestreaties ((BITsBITs) for the ) for the 
promotion and protection of promotion and protection of investmentinvestment

Double taxation Double taxation treatiestreaties ((DTTsDTTs))

State State contractscontracts, , investmentinvestment agreementsagreements, , stabilizationstabilization agreementsagreements

National National lawslaws and and regulationsregulations, , investmentinvestment codescodes

1515

The international investment legal The international investment legal 
framework: role and objectivesframework: role and objectives

International investment agreements (International investment agreements (IIAsIIAs):):

 Contribute to the creation of a Contribute to the creation of a stable, predictable and stable, predictable and 
transparent regulatory frameworktransparent regulatory framework for international for international 
investment investment -- strengthen the enabling framework for FDIstrengthen the enabling framework for FDI
(promotion, protection, liberalization)(promotion, protection, liberalization)

 Facilitate the Facilitate the coordination of investment relationscoordination of investment relations
(relations between host States, home States, (relations between host States, home States, 
international investors and other development international investors and other development 
stakeholders) through internationally agreed common stakeholders) through internationally agreed common 
denominatorsdenominators

 Complement national lawsComplement national laws on investment (interface on investment (interface 
between national and international investment policies)between national and international investment policies)

1616

For host countriesFor host countries (traditionally developing)(traditionally developing)
 To improve their investment climate To improve their investment climate andand toto attractattract foreignforeign

investorsinvestors
 To portray a positive international image of To portray a positive international image of ‘‘opennesopennes’’

For home countriesFor home countries (traditionally developed)(traditionally developed)
 To protect their investments abroadTo protect their investments abroad
 Some countries are both Some countries are both capital importing and exportingcapital importing and exporting

(both home and host) (both home and host) -- twin objectives: investment twin objectives: investment 
attraction and investment protection.attraction and investment protection.

Impact of Impact of IIAsIIAs on FDI flows? Diverging viewson FDI flows? Diverging views
Impact on economic development? Diverging viewsImpact on economic development? Diverging views

WhyWhy do countries do countries signsign IIAsIIAs??

1717

A great number of A great number of IIAsIIAs
cover more or less the same issuescover more or less the same issues

•• PreamblePreamble
•• DefinitionsDefinitions ((investmentinvestment//investorinvestor))
•• Admission and establishmentAdmission and establishment
•• CoreCore standards of protection:standards of protection:

–– Fair and equitable treatmentFair and equitable treatment
–– NonNon--discrimination (NT/MFN)discrimination (NT/MFN)
–– ExpropriationExpropriation
–– Transfer of fundsTransfer of funds

•• Dispute settlement (StateDispute settlement (State--State and investorState and investor--
State)State)

…but the concrete way in which they are addressed
differs substantially

12 1818

Trends in international Trends in international 
investment agreementsinvestment agreements
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The network of The network of BITsBITs continues to continues to 
growgrow rapidlyrapidly, , therethere are are nownow over over 

2500 2500 BITsBITs
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Increased role of developing countriesIncreased role of developing countries

•• GrowingGrowing numbernumber of of developingdeveloping countries countries 
involvedinvolved in the conclusion of in the conclusion of IIAsIIAs::

-- 76% of all 76% of all BITsBITs
-- 61% of all 61% of all DTTsDTTs
-- 81% of all 81% of all otherother IIAsIIAs

•• GrowingGrowing numbernumber of Southof South--South South IIAsIIAs::
–– 27% of all 27% of all BITsBITs
–– 35% of all other 35% of all other IIAsIIAs

This also reflects growing outward FDI from This also reflects growing outward FDI from 
developing countries. developing countries. 

2222

The tThe top ten signatories of op ten signatories of BITsBITs in in 
the world, June 2008the world, June 2008
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BITsBITs in APECin APEC
BITsBITs concludedconcluded by APEC by APEC economieseconomies, 1 , 1 JuneJune 2008 (cumulative)2008 (cumulative)

Total: 808 Total: 808 BITsBITs, , 
~ 31% of ~ 31% of globallyglobally concludedconcluded BITsBITs
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New New generationgeneration of of BITsBITs::
IncreasinglyIncreasingly sophisticatedsophisticated

and and complexcomplex

 United States and Canadian model United States and Canadian model BITsBITs (2004)(2004)

 Tend to Tend to bebe increasinglyincreasingly sophisticatedsophisticated in contentin content

 ClarifyingClarifying in in greatergreater detaildetail the the meaningmeaning of a of a numbernumber
of standard clausesof standard clauses

 Putting more Putting more emphasisemphasis on public on public policypolicy concernsconcerns, , 
suchsuch as as the protection of national security, health, the protection of national security, health, 
safety, the environment, and labor rightssafety, the environment, and labor rights
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EconomicEconomic integrationintegration agreementsagreements
withwith investmentinvestment provisionsprovisions

 International investment rules are increasingly being International investment rules are increasingly being 
formulated as part of agreements that encompass a formulated as part of agreements that encompass a 
broader range of issues (including trade, services, broader range of issues (including trade, services, 
competition, intellectual property)competition, intellectual property)

These agreements can be free trade agreements, regional These agreements can be free trade agreements, regional 
integration agreements, partnership agreements, or integration agreements, partnership agreements, or 
economic cooperation agreementseconomic cooperation agreements

The total number of such economic agreements with The total number of such economic agreements with 
investment provisions exceeded 254 as of June 2008investment provisions exceeded 254 as of June 2008

2626

EIAsEIAs with investment chapters with investment chapters 
concluded in 2008concluded in 2008

 Economic Partnership Agreement between Japan and Vietnam Economic Partnership Agreement between Japan and Vietnam –– The provisions of the The provisions of the 
BIT between Japan and Viet Nam signed (November 2003) are incorpBIT between Japan and Viet Nam signed (November 2003) are incorporated into and orated into and 
form part of this Agreementform part of this Agreement

 Free Trade Agreement between Pakistan and MalaysiaFree Trade Agreement between Pakistan and Malaysia
 Free Trade Agreement between Canada and ColombiaFree Trade Agreement between Canada and Colombia
 Free Trade Agreement between EFTA and CanadaFree Trade Agreement between EFTA and Canada
 Free Trade Agreement between Canada and PeruFree Trade Agreement between Canada and Peru
 Free Trade Agreement between China and New ZealandFree Trade Agreement between China and New Zealand
 Free Trade Agreement between ASEAN and JapanFree Trade Agreement between ASEAN and Japan
 Free Trade agreement between Singapore and PeruFree Trade agreement between Singapore and Peru
 Free Trade Agreement between Chile and AustraliaFree Trade Agreement between Chile and Australia
 Free Trade Agreement between the EFTA States and ColombiaFree Trade Agreement between the EFTA States and Colombia
 Trade, investment and development cooperative agreement between Trade, investment and development cooperative agreement between the United States the United States 

and the Southern African Customs Union (SACU)and the Southern African Customs Union (SACU)
 Trade and Investment Framework Agreement between the United StatTrade and Investment Framework Agreement between the United States and the East es and the East 

African Community (EAC)African Community (EAC)
 Free Trade Agreement between Singapore and ChinaFree Trade Agreement between Singapore and China
 Interim Agreement on Trade and TradeInterim Agreement on Trade and Trade--related matters between the European related matters between the European 

Community and Bosnia and HerzegovinaCommunity and Bosnia and Herzegovina
 Economic Partnership Agreement between the CARIFORUM States and Economic Partnership Agreement between the CARIFORUM States and the European the European 

CommunityCommunity
 Economic Partnership Agreement between the EC and Côte dEconomic Partnership Agreement between the EC and Côte d’’IvoireIvoire
 Free Trade Agreement between Singapore and the Gulf Cooperation Free Trade Agreement between Singapore and the Gulf Cooperation Council (GCC)Council (GCC)

2727

Over 250 Over 250 tradetrade agreementsagreements withwith
investmentinvestment provisionsprovisions
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Investment in the multilateral contextInvestment in the multilateral context

 Historical overview: The Havana Charter, the World Historical overview: The Havana Charter, the World 
Bank Guidelines, the UN Code of Conduct, the Bank Guidelines, the UN Code of Conduct, the 
OECD MAIOECD MAI

 Investment in the WTOInvestment in the WTO

 InvestmentInvestment--specific agreements: specific agreements: dispute settlement dispute settlement 
( ICSID, NY Convention,( ICSID, NY Convention,……), insurance (MIGA)...), insurance (MIGA)...

 Limited membership: OECD rules, APECLimited membership: OECD rules, APEC

 Limited scope: Energy Charter Treaty, GATS, Limited scope: Energy Charter Treaty, GATS, 
TRIMsTRIMs, , TRIPsTRIPs

2929

→→ The cumulative number of treatyThe cumulative number of treaty--based based 
cases reached 318 known claims by end cases reached 318 known claims by end 
2008. 2008. 

→→ While the awards rendered in these While the awards rendered in these 
proceedings have helped to clarify the proceedings have helped to clarify the 
meaning and content of individual treaty meaning and content of individual treaty 
provisions, some contradictory decisions provisions, some contradictory decisions 
have also created uncertainty.have also created uncertainty.

The increase in The increase in IIAsIIAs has been has been 
paralleled by an increase in investorparalleled by an increase in investor--

State disputesState disputes

3030

Known investment treaty arbitrations Known investment treaty arbitrations 

Figure 1. Known investment treaty arbitrations, (cumulative 
and newly instituted cases, by year) 
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Known investment treaty claims,Known investment treaty claims,
by defendantsby defendants

0 10 20 30 40 50

Number of cases

Russian Federation
Romania

Egypt
Poland

India
Ecuador
Canada

United States
Czech Republic

Mexico
Argentine Republic

3232

ISDS in APECISDS in APEC
KnownKnown investmentinvestment treatytreaty arbitrations in APEC countriesarbitrations in APEC countries

Total of 63 cases, 20% of all Total of 63 cases, 20% of all knownknown cases cases worldwideworldwide
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ISDS ISDS mechanismmechanism: : concernsconcerns

 Increasing use of the ISDS mechanismIncreasing use of the ISDS mechanism
 High costs involved in conducting proceduresHigh costs involved in conducting procedures
 Arbitration awards can involve huge sumsArbitration awards can involve huge sums
 PotentialPotential impactimpact onon a a countrycountry’’ss reputationreputation as as 

investmentinvestment locationlocation
 Technical complexity of ISDS: concerns on the Technical complexity of ISDS: concerns on the 

technical capability of developing countries to handle technical capability of developing countries to handle 
investment disputes that they faceinvestment disputes that they face

3434

Features and ChallengesFeatures and Challenges

3535

SystemicSystemic featuresfeatures of the IIA of the IIA universeuniverse

The existing system isThe existing system is
 universaluniversal (nearly every country has signed (nearly every country has signed 

at least one BIT)at least one BIT)
 atomizedatomized ((thousandsthousands of of agreementsagreements thatthat

lacklack anyany systemsystem--widewide coordination and coordination and 
coherencecoherence))

 multimulti--layeredlayered ((differentdifferent levelslevels and and overlapsoverlaps))
 multifacetedmultifaceted ((IIAsIIAs alsoalso includeinclude rulesrules thatthat

addressaddress otherother relatedrelated mattersmatters, , suchsuch as as tradetrade
in in goodsgoods, , tradetrade in services, in services, intellectualintellectual
propertyproperty, labour issues or , labour issues or environmentalenvironmental
protection)protection) 3636

The spaghetti bowl of The spaghetti bowl of IIAsIIAs
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OtherOther featuresfeatures of the IIA of the IIA universeuniverse

The existing system isThe existing system is
 primarilyprimarily protective, protective, onlyonly moderatelymoderately liberalizingliberalizing
 indirectlyindirectly promotionalpromotional
 evolvingevolving and and innovativeinnovative
 onlyonly containscontains investorinvestor rightsrights, not , not investorinvestor

obligationsobligations
 doesdoes not not addressaddress developmentdevelopment concernsconcerns to a large to a large 

extentextent

3838

ChallengesChallenges
1 1 –– IIAsIIAs and and developmentdevelopment

Developing countries need to ascertain Developing countries need to ascertain 
how to best how to best integrate integrate IIAsIIAs into their into their 
economic development policy. economic development policy. 

They must in particular retain They must in particular retain sufficient sufficient 
policypolicy spacespace to promote economic to promote economic 
development, without undermining the development, without undermining the 
effectiveness of the agreements.effectiveness of the agreements.

3939

Challenges Challenges 
2 2 –– Policy CoherencePolicy Coherence

Developing countries should try to 
establish and maintain policy coherence in 
the face of a large number of interacting 
IIAs.

This entails creating a coherent national
development policy, which may require 
extensive discussions among different 
governmental agencies and consultations 
with the private sector and civil society.

4040

Challenges Challenges 
3 3 –– Sufficient capacitySufficient capacity

Developing countries need to ensure that Developing countries need to ensure that 
they build up sufficient they build up sufficient capacity to analyze capacity to analyze 
the scope and content of obligations,the scope and content of obligations,
which they take on when concluding an which they take on when concluding an 
IIA. IIA. 

DevelopingDeveloping countries countries needneed to to ensureensure thatthat
theythey have the necessary (human) have the necessary (human) 
resources to negotiate agreements resources to negotiate agreements that that 
appropriately reflect their interests and appropriately reflect their interests and 
needs.needs.

4141

Challenges Challenges 
4 4 –– Effective implementationEffective implementation

Developing countries should ensure 
effective implementation of the treaty 
commitments they have assumed. 

Implementation entails, for instance, 
completing the ratification process, and 
bringing national laws and practices into 
conformity with treaty obligations.

4242

Challenges Challenges 
5 5 –– Adaptation to new global trendsAdaptation to new global trends

Capital importing countries that are now 
also becoming capital exporters have to 
reconsider their position when negotiating 
IIAs, to account for the parallel objectives 
of attracting inward FDI and protecting 
their own foreign investors abroad.
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DEFINITIONSDEFINITIONS
Definitions are key:Definitions are key:

 What/who are we talking about?What/who are we talking about?

 Who benefits from investment Who benefits from investment 
liberalization policies?liberalization policies?

 Who is protected?Who is protected?

 Who is entitled to claim?Who is entitled to claim?

33

TheThe internationalinternational frameworkframework forfor investmentinvestment
BITsBITs//IIAsIIAs havehave severalseveral possiblepossible objectivesobjectives::

PromotionPromotion

BIT
s

Regional 

establishm
ent 

agreem
ents

US-CAN-JAP BITS
FTAS

NAFTA

LiberalizationLiberalizationProtectionProtection

44

DEFINITIONSDEFINITIONS

 Definition of Definition of ‘‘investmentinvestment’’
 Definition of Definition of ‘‘investorinvestor’’
 Link investment of an investor: ownership and Link investment of an investor: ownership and 

controlcontrol
 The The lawslaws and and regulationsregulations of the host countryof the host country
 Definition of Definition of ‘‘territoryterritory’’
 Other definitionsOther definitions

55

DEFINITION OF DEFINITION OF 
INVESTMENTINVESTMENT

Depending on the purpose of the treaty:Depending on the purpose of the treaty:

 OpenOpen--ended assetended asset--based definitionbased definition
 EnterpriseEnterprise--based based 
 Additional criteriaAdditional criteria
 Closed list and/or exceptionsClosed list and/or exceptions

66

Definition of InvestmentDefinition of Investment

OpenOpen--ended assetended asset--based definition : broad protectionbased definition : broad protection

Illustrative list including usually:Illustrative list including usually:

Movable and immovable property rightsMovable and immovable property rights

Various types of interest in companies Various types of interest in companies 

Claims to money and claims under a contract having a Claims to money and claims under a contract having a 
financial valuefinancial value

Intellectual Property RightsIntellectual Property Rights

Business concessions and other contractual rightsBusiness concessions and other contractual rights
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Definition of InvestmentDefinition of Investment
Example of assetExample of asset--based definition: art. 1.3 Agreement among the Government of based definition: art. 1.3 Agreement among the Government of 
Brunei, Indonesia, Malaysia, Philippines, Singapore and ThailandBrunei, Indonesia, Malaysia, Philippines, Singapore and Thailand for the for the 
Promotion and Protection of Investments (1987)Promotion and Protection of Investments (1987)

For the purpose of this Agreement: For the purpose of this Agreement: 
……
3. The term "investment" shall mean every kind of asset and in 3. The term "investment" shall mean every kind of asset and in 
particular shall include, though not exclusively: particular shall include, though not exclusively: 

a) movable and immovable property and any other property rights a) movable and immovable property and any other property rights such as such as 
mortgages, liens and pledges; mortgages, liens and pledges; 

b) shares, stocks and debentures of companies or interests in thb) shares, stocks and debentures of companies or interests in the property of e property of 
such companies; such companies; 

c) claims to money or to any performance under contract having ac) claims to money or to any performance under contract having a financial financial 
value; value; 

d) intellectual property rights and goodwill; d) intellectual property rights and goodwill; 

e) business concessions conferred by law or under contract inclue) business concessions conferred by law or under contract including ding 
concessions to search for, cultivate, extract, or exploit naturaconcessions to search for, cultivate, extract, or exploit natural resources.l resources.

88

Definition of InvestmentDefinition of Investment
Example of assetExample of asset--based definition: art. 4 ASEAN Comprehensive Investment Agreemenbased definition: art. 4 ASEAN Comprehensive Investment Agreementt

For the purpose of this Agreement: For the purpose of this Agreement: 
……
(c) (c) ““investmentinvestment”” means every kind of asset, owned or controlled, by an investor, means every kind of asset, owned or controlled, by an investor, 
including but not limited to the following:including but not limited to the following:

(i)(i) movable and immovable property and other property rights such asmovable and immovable property and other property rights such as mortgages, liens mortgages, liens 
or pledges;or pledges;
(ii)(ii) shares, stocks, bonds and debentures and any other forms of partshares, stocks, bonds and debentures and any other forms of participation in a icipation in a 
juridical person and rights or interest derived juridical person and rights or interest derived therefromtherefrom;;
(iii)(iii) intellectual property rights which are conferred pursuant to theintellectual property rights which are conferred pursuant to the laws and regulations laws and regulations 
of each Member State;of each Member State;
(iv)(iv) claims to money or to any contractual performance related to a bclaims to money or to any contractual performance related to a business and having usiness and having 
financial value; financial value; 
(v)(v) rights under contracts, including turnkey, construction, managemrights under contracts, including turnkey, construction, management, production or ent, production or 
revenuerevenue--sharing contracts; andsharing contracts; and
(vi)(vi) business concessions required to conduct economic activities andbusiness concessions required to conduct economic activities and having financial having financial 
value conferred by law or under a contract, including any concesvalue conferred by law or under a contract, including any concessions to search, sions to search, 
cultivate, extract or exploit natural resources.cultivate, extract or exploit natural resources.

The term The term ““investmentinvestment”” also includes amounts yielded by investments, in particular, also includes amounts yielded by investments, in particular, 
profits, interest, capital gains, dividend, royalties and fees. profits, interest, capital gains, dividend, royalties and fees. Any alteration of the form in Any alteration of the form in 
which assets are invested or reinvested shall not affect their cwhich assets are invested or reinvested shall not affect their classification as investment;lassification as investment;

99

Definition of InvestmentDefinition of Investment

EnterpriseEnterprise--based definition: based definition: 

targeted investment liberalization + protectiontargeted investment liberalization + protection

1010

‘‘For the purposes of this Chapter:For the purposes of this Chapter:

(a) the term (a) the term ““investmentsinvestments”” means every kind of asset owned or controlled, directly or means every kind of asset owned or controlled, directly or 
indirectly, by an investor, including:indirectly, by an investor, including:

(i)(i) an enterprise;an enterprise;
(ii) shares, stocks or other forms of equity participation in an(ii) shares, stocks or other forms of equity participation in an enterprise, including rights enterprise, including rights 

derived derived therefromtherefrom;;
(iii) bonds, debentures, loans and other forms of debt, includin(iii) bonds, debentures, loans and other forms of debt, including rights derived g rights derived therefromtherefrom;;
(iv) rights under contracts, including turnkey, construction, ma(iv) rights under contracts, including turnkey, construction, management, production or nagement, production or 

revenuerevenue--sharing contracts;sharing contracts;
(v) claims to money and claims to any performance under contract(v) claims to money and claims to any performance under contract having a financial having a financial 

value;value;
(vi) intellectual property rights, including copyrights, patent (vi) intellectual property rights, including copyrights, patent rights and rights relating to rights and rights relating to 

utility models, trademarks, industrial designs, layoututility models, trademarks, industrial designs, layout--designs of integrated circuits, designs of integrated circuits, 
new variety of plants, trade names, indications of source or geonew variety of plants, trade names, indications of source or geographical indications graphical indications 
and undisclosed information;and undisclosed information;

(vii) rights conferred pursuant to laws and regulations or contr(vii) rights conferred pursuant to laws and regulations or contracts such as concessions, acts such as concessions, 
licenses, authorizations, and permits; andlicenses, authorizations, and permits; and

(viii) any other tangible and intangible, movable and immovable (viii) any other tangible and intangible, movable and immovable property, and any property, and any 
related property rights, such as leases, mortgages, liens and plrelated property rights, such as leases, mortgages, liens and pledges;edges;

Note: Investments also include amounts yielded by investments, iNote: Investments also include amounts yielded by investments, in particular, profit, n particular, profit, 
interest, capital gains, dividends, royalties and fees.  interest, capital gains, dividends, royalties and fees.  

A change in the form in which assets are invested does not affecA change in the form in which assets are invested does not affect their character as t their character as 
investments.investments.

JAPANJAPAN--INDONESIA EPA ART: X02INDONESIA EPA ART: X02

1111

DRDR--CAFTA : CRITERIACAFTA : CRITERIA

‘‘investment means every asset that an investor owns or controls, investment means every asset that an investor owns or controls, 
directly or indirectly, that has the characteristics of an invesdirectly or indirectly, that has the characteristics of an investment, tment, 
including including such characteristics as the commitment of capital or such characteristics as the commitment of capital or 
other resources, the expectation of gain or profitother resources, the expectation of gain or profit, or the , or the 
assumption of riskassumption of risk. Forms that an investment may take include:. Forms that an investment may take include:

(a) an enterprise;(a) an enterprise;
(b) shares, stock, and other forms of equity participation in an(b) shares, stock, and other forms of equity participation in an

enterprise;enterprise;
(c) bonds, debentures, other debt instruments, and loans;(c) bonds, debentures, other debt instruments, and loans;
(d) futures, options, and other derivatives;(d) futures, options, and other derivatives;
(e) turnkey, construction, management, production, concession, (e) turnkey, construction, management, production, concession, 

revenuerevenue--sharing, and other similar contracts;sharing, and other similar contracts;
(f) intellectual property rights;(f) intellectual property rights;
(g) licenses, authorizations, permits, and similar rights confer(g) licenses, authorizations, permits, and similar rights conferred red 

pursuant to domestic law; andpursuant to domestic law; and
(h) other tangible or intangible, movable or immovable property,(h) other tangible or intangible, movable or immovable property, and and 

related property rights, such as leases, mortgages, liens, and related property rights, such as leases, mortgages, liens, and 
pledges.pledges. 1212

DEFINITION OF INVESTMENTDEFINITION OF INVESTMENT

Key issues:Key issues:

 Claims to moneyClaims to money:: will all claims to money be covered? Even those claims to will all claims to money be covered? Even those claims to 
money not related to FDI? What about payments derived from commemoney not related to FDI? What about payments derived from commercial rcial 
transactions or from the sale of goods and services?transactions or from the sale of goods and services?

 Debt instrumentsDebt instruments:: will all debt instruments be covered? What about those debt will all debt instruments be covered? What about those debt 
instruments with shortinstruments with short--term maturity? Should there be a minimum maturity term maturity? Should there be a minimum maturity 
term specified?term specified?

 Intellectual property rights (Intellectual property rights (IPRsIPRs)):: should a reference to a legal framework should a reference to a legal framework 
be included? Would only those be included? Would only those IPRsIPRs provided in accordance to domestic provided in accordance to domestic 
legislation be considered an investment? Those legislation be considered an investment? Those IPRsIPRs existing pursuant existing pursuant 
international agreements?international agreements?

 State ContractsState Contracts:: need for special treatment in definitions or substantive parts need for special treatment in definitions or substantive parts 
of the agreement.of the agreement.

 ExclusionsExclusions:: Public debt? Property acquired not for an economic activity (i.ePublic debt? Property acquired not for an economic activity (i.e. . 
real estate)? real estate)? 

 Criteria:Criteria: what about the what about the SaliniSalini test?  Contribution to development; Malaysian test?  Contribution to development; Malaysian 
Historical Historical SalvorsSalvors
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DEFINITION OF INVESTMENTDEFINITION OF INVESTMENT
New trend: the ClosedNew trend: the Closed--list: Canadalist: Canada--PeruPeru
Investment means:Investment means:
(I) an enterprise;(I) an enterprise;
(II) an equity security of an enterprise;(II) an equity security of an enterprise;
(III) a debt security of an enterprise(III) a debt security of an enterprise
……
but does not include a debt security, regardless of original matbut does not include a debt security, regardless of original maturity, of a state enterprise;urity, of a state enterprise;
(IV) a loan to an enterprise(IV) a loan to an enterprise
……
but does not include a loan, regardless of original maturity, tobut does not include a loan, regardless of original maturity, to a state enterprise;a state enterprise;
……
but investment does not mean,but investment does not mean,
(X) claims to money that arise solely from (i) commercial contra(X) claims to money that arise solely from (i) commercial contracts for the sale of goods cts for the sale of goods 

or services by a national or enterprise in the territory of a Paor services by a national or enterprise in the territory of a Party to an enterprise rty to an enterprise 
in the territory of the other Party, or (ii) the extension of crin the territory of the other Party, or (ii) the extension of credit in connection with edit in connection with 
a commercial transaction, such as trade financing, other than a a commercial transaction, such as trade financing, other than a loan covered by loan covered by 
subparagraphs (IV) or subparagraphs (IV) or 

......
(XI) any other claims to money, that do not involve the kinds of(XI) any other claims to money, that do not involve the kinds of interests set out in interests set out in 

subparagraphs (I) through (IX);subparagraphs (I) through (IX);
1414

Exclusions: Republic of KoreaExclusions: Republic of Korea--Singapore FTA, Chapter Singapore FTA, Chapter 
10, art. 1010, art. 10--1 (footnote) (2005).1 (footnote) (2005).

Investment does not mean,Investment does not mean,

(a) claims to money that arise solely from:(a) claims to money that arise solely from:

(i) commercial contracts for the sale of goods or services by a (i) commercial contracts for the sale of goods or services by a national or national or 
enterprise in the territory of a Party to an enterprise in the tenterprise in the territory of a Party to an enterprise in the territory of the erritory of the 
other Party,other Party,
(ii) the extension of credit in connection with a commercial tra(ii) the extension of credit in connection with a commercial transaction, nsaction, 
such as trade financing, andsuch as trade financing, and

(b) an order entered in a judicial or administrative action and (b) an order entered in a judicial or administrative action and dodo
not involve the kinds of interests set out in subparagraphs (a) not involve the kinds of interests set out in subparagraphs (a) to (h).to (h).

DEFINITION OF INVESTMENTDEFINITION OF INVESTMENT

1515

Recent CasesRecent Cases

 Issue: Scope of ICSID Issue: Scope of ICSID 
Convention art. 25Convention art. 25
InvestmentInvestment isis a a necessarynecessary
condition but not condition but not defineddefined

Double keyholeDouble keyhole
•• WordingWording

•• CriteriaCriteria
Should not be contradictory

1616

Definition of InvestorDefinition of Investor

Natural personsNatural persons

Juridical personsJuridical persons

The link with investments: The link with investments: 
 Owned and controlledOwned and controlled

 Directly or indirectlyDirectly or indirectly

1717

DEFINITION OF INVESTORDEFINITION OF INVESTOR

Natural PersonsNatural Persons
 Criteria: Nationals/citizens of the PartiesCriteria: Nationals/citizens of the Parties

 Protection for double nationals ? dominant and Protection for double nationals ? dominant and 
effective nationality criteriaeffective nationality criteria

 Permanent residents: Canadian approachPermanent residents: Canadian approach

 Nationality criterion more often used than Nationality criterion more often used than 
residence criterion. Sometimes combination: residence criterion. Sometimes combination: 
NZ/Singapore CEP Agreement.NZ/Singapore CEP Agreement.

1818

Natural Persons Natural Persons -- ExampleExample

Art. 4. Art. 4. ASEAN Comprehensive Investment Agreement ASEAN Comprehensive Investment Agreement 

For the purpose of this Agreement: For the purpose of this Agreement: 
……
(d) (d) ““investorinvestor”” means a natural person of a Member State means a natural person of a Member State 

or a juridical person of a Member State that is or a juridical person of a Member State that is 
making, or has made an investment in the territory of making, or has made an investment in the territory of 
any other Member State;any other Member State;

……
(g) (g) ““natural personnatural person”” means any natural person possessing means any natural person possessing 

the nationality or citizenship of, or right of permanent the nationality or citizenship of, or right of permanent 
residence in the Member State in accordance with its residence in the Member State in accordance with its 
laws, regulations and national policies;laws, regulations and national policies;
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Juridical PersonsJuridical Persons

Criteria to determine the nationality of the legal Criteria to determine the nationality of the legal 
entity/investor:entity/investor:

 country of organization or incorporationcountry of organization or incorporation

 Country of the seatCountry of the seat

 Combination of criteriaCombination of criteria

The link with investment: ownership and The link with investment: ownership and 
controlcontrol

2020

Juridical Persons Juridical Persons –– Example 1Example 1

Traditional approach: definition of the investorTraditional approach: definition of the investor
Article 1: Definition  (ChinaArticle 1: Definition  (China--Germany BIT of 2003)Germany BIT of 2003)
The term "investor" means:The term "investor" means:
(a) in respect of the Federal Republic of Germany: any juridica(a) in respect of the Federal Republic of Germany: any juridical l 

person as well as any commercial or other company or person as well as any commercial or other company or 
association with or without legal personality having association with or without legal personality having its seatits seat in the in the 
territory of the Federal Republic of Germany, irrespective of territory of the Federal Republic of Germany, irrespective of 
whether or not its activities are directed at profit; (whether or not its activities are directed at profit; (……).).

(b) in respect of the People(b) in respect of the People’’s Republic of China: s Republic of China: 
economic entities, including companies, corporations, economic entities, including companies, corporations, 
associations, partnerships and other organizations, associations, partnerships and other organizations, incorporated incorporated 
and constituted under the laws and regulations of and with theirand constituted under the laws and regulations of and with their
seatsseats in the Peoplein the People’’s Republic of China, irrespective of whether s Republic of China, irrespective of whether 
or not for profit and whether their liabilities are limited or nor not for profit and whether their liabilities are limited or not.ot.

2121

Juridical PersonsJuridical Persons

b) b) the term the term ““investor of a Partyinvestor of a Party”” means a national or an enterprise of a Party, that seeks means a national or an enterprise of a Party, that seeks 
to make, is making, or has made, investments except branch of anto make, is making, or has made, investments except branch of an enterprise of a enterprise of a 
nonnon--Party which is located in [ the territory of ] the Party;Party which is located in [ the territory of ] the Party;

(c) the term (c) the term ““national of a Partynational of a Party”” means a natural person having the nationality of a means a natural person having the nationality of a 
Party in accordance with its applicable laws and regulations;Party in accordance with its applicable laws and regulations;

(d) the term (d) the term ““enterprise of a Partyenterprise of a Party”” means any legal person or any other entity duly means any legal person or any other entity duly 
constituted or organized under the law of a Party, whether for pconstituted or organized under the law of a Party, whether for profit or otherwise, rofit or otherwise, 
and whether privately owned or controlled or governmentallyand whether privately owned or controlled or governmentally--owned or controlled, owned or controlled, 
including any corporation, trust, partnership, joint venture, soincluding any corporation, trust, partnership, joint venture, sole proprietorship, le proprietorship, 
association, organization, company or branch;association, organization, company or branch;

(e) an enterprise is:(e) an enterprise is:
(i)(i) ““ownedowned”” by an investor if more than 50 percent of the equity interests by an investor if more than 50 percent of the equity interests in it is in it is 

beneficially owned by the investor; andbeneficially owned by the investor; and
(ii)(ii) ““controlledcontrolled”” by an investor if the investor has the power to name a majorityby an investor if the investor has the power to name a majority of its of its 

directors or otherwise to legally direct its actions;directors or otherwise to legally direct its actions;

Japan-Indonesia EPA Art.X02

2222

Approaches in recent Approaches in recent FTAsFTAs: : 

 Definition of investmentDefinition of investment
 Definition of investorDefinition of investor
 Definition of an investment of an investor of a Party: investmenDefinition of an investment of an investor of a Party: investment owned or controlled t owned or controlled 

directly or indirectly by an investor of such Partydirectly or indirectly by an investor of such Party
 Definition of ownership and control :Definition of ownership and control :

Ex: AustraliaEx: Australia--India BIT: art 1India BIT: art 1--h (i) and (ii) h (i) and (ii) 
For the purposes of this Agreement, a company is regarded as beiFor the purposes of this Agreement, a company is regarded as being controlled by a ng controlled by a 
company or by a natural person, if that company or natural persocompany or by a natural person, if that company or natural person has the ability n has the ability 
to exercise decisive influence over the management and operationto exercise decisive influence over the management and operation of the of the 
firstmentionedfirstmentioned company, specifically demonstrated by way of:company, specifically demonstrated by way of:
(i) ownership of 51% of the shares or voting rights of the first(i) ownership of 51% of the shares or voting rights of the first mentioned company,mentioned company,
or or 
(ii) the ability to exercise decisive control over the selection(ii) the ability to exercise decisive control over the selection of the majority of of the majority of 
members of the board of directors of the first mentioned companymembers of the board of directors of the first mentioned company

Juridical PersonsJuridical Persons

2323

EX: GATS art. 28 (n)EX: GATS art. 28 (n)
……
(n) a juridical person is: (n) a juridical person is: 

(i)(i) "owned" by persons of a Member if more than 50"owned" by persons of a Member if more than 50 per cent per cent 
of the equity interest in it is beneficially owned by persons ofof the equity interest in it is beneficially owned by persons of
that Member;that Member;

(ii) "controlled" by persons of a Member if such persons have (ii) "controlled" by persons of a Member if such persons have 
the power to name a majority of its directors or otherwise to the power to name a majority of its directors or otherwise to 
legally direct its actions;legally direct its actions;

(iii) "affiliated" with another person when it controls, or is (iii) "affiliated" with another person when it controls, or is 
controlled by, that other person;  or when it and the other controlled by, that other person;  or when it and the other 
person are both controlled by the same person;person are both controlled by the same person;

……

Juridical PersonsJuridical Persons

2424

 Direct and indirect control: implications on Direct and indirect control: implications on 
dispute settlementdispute settlement

 Implications on shell companies, thirdImplications on shell companies, third--Party Party 
investors,investors,……

 On possible technical solution: Denial of On possible technical solution: Denial of 
benefits clausebenefits clause
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Juridical PersonsJuridical Persons
USA BIT Model, 2004USA BIT Model, 2004

Article 17: Denial of Benefits Article 17: Denial of Benefits 
1.  A Party may deny the benefits of this Treaty to an investor 1.  A Party may deny the benefits of this Treaty to an investor of the other of the other 

Party that is an enterprise of such other Party and to investmenParty that is an enterprise of such other Party and to investments of that ts of that 
investor if investors of a noninvestor if investors of a non--Party own or control the enterprise and the Party own or control the enterprise and the 
denying Party: denying Party: 

(a)(a) does not maintain diplomatic relations with the nondoes not maintain diplomatic relations with the non--Party; or Party; or 

(b)(b) adopts or maintains measures with respect to the nonadopts or maintains measures with respect to the non--Party or an investor Party or an investor 
of the nonof the non--Party that prohibit transactions with the enterprise or that Party that prohibit transactions with the enterprise or that 
would be violated or circumvented if the benefits of this Treatywould be violated or circumvented if the benefits of this Treaty were were 
accorded to the enterprise or to its investments.accorded to the enterprise or to its investments.

2.  A Party may deny the benefits of this Treaty to an investor 2.  A Party may deny the benefits of this Treaty to an investor of the other of the other 
Party that is an enterprise of such other Party and to investmenParty that is an enterprise of such other Party and to investments of that ts of that 
investor if the enterprise has no substantial business activitieinvestor if the enterprise has no substantial business activities in the s in the 
territory of the other Party and investors of a nonterritory of the other Party and investors of a non--Party, or of the denying Party, or of the denying 
Party, own or control the enterprise. Party, own or control the enterprise. 

2626

InvestorInvestor

 Key issues in recent Key issues in recent FTAsFTAs::

 PrePre--establishment disciplinesestablishment disciplines

 Definition of the potential investor: treaty Definition of the potential investor: treaty 
coverage for an investor that has made or is in coverage for an investor that has made or is in 
the process of making or is seeking to (or the process of making or is seeking to (or 
attempts to) make an investment.attempts to) make an investment.

2727

Scope of the AgreementScope of the Agreement

Territorial coverage of the treatyTerritorial coverage of the treaty
-- Maritime areasMaritime areas
-- AirspaceAirspace
-- Reference to international lawReference to international law

Temporal coverageTemporal coverage
-- Protection of investments made prior to the entry into forceProtection of investments made prior to the entry into force
-- Protection after terminationProtection after termination
-- Disputes arising from investmentsDisputes arising from investments

Explicit limitations or exclusionsExplicit limitations or exclusions
-- ASEAN ASEAN ComprehensiveComprehensive InvestmentInvestment Agreement art. 3, 2+3 and Agreement art. 3, 2+3 and 
art. 4art. 4

2828

Scope of the agreementScope of the agreement

 Application to different levels of governmentApplication to different levels of government
 Relevant when one of the negotiating Parties has a Relevant when one of the negotiating Parties has a 

federal system.federal system.
 The agreement will apply to all levels of government, The agreement will apply to all levels of government, 

irrespective of the domestic legal limitations that the irrespective of the domestic legal limitations that the 
federal government may have.federal government may have.

 Federal government will ensure compliance with Federal government will ensure compliance with 
international obligations.international obligations.

 The bestThe best--inin--State treatment.State treatment.

2929

SCOPE AND COVERAGESCOPE AND COVERAGE

Application Application rationeratione materiaemateriae

A priori  exclusion from the coverage of the agreement  of A priori  exclusion from the coverage of the agreement  of 
certain economic activities or regulatory areas (such as air certain economic activities or regulatory areas (such as air 
transport services, financial services, government transport services, financial services, government 
procurement,  subsidies, etc)procurement,  subsidies, etc)

Application to taxation mattersApplication to taxation matters

Exclusions: portfolio investment not covered (Framework Exclusions: portfolio investment not covered (Framework 
Agreement on the ASEAN Investment Area), limitation to Agreement on the ASEAN Investment Area), limitation to 
certain sectors ( Energy Charter Treaty)certain sectors ( Energy Charter Treaty)

Critical issue: services/investment.Critical issue: services/investment.

3030

Investment and ServicesInvestment and Services

Three approaches for investment in services:Three approaches for investment in services:

InvestmentInvestment--based approach: based approach: 

investment is exclusively covered by the disciplines of investment is exclusively covered by the disciplines of 
the investment chapter ( NAFTA) or by an investment the investment chapter ( NAFTA) or by an investment 
agreement. This approach does not make a difference agreement. This approach does not make a difference 
between services investments and nonbetween services investments and non--services services 
investments. Usual investments. Usual BITsBITs selfself--contained approach. Also contained approach. Also 
ASEAN Comprehensive Investment Agreement, art. ASEAN Comprehensive Investment Agreement, art. 
3.53.5
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Investment and ServicesInvestment and Services

 ServicesServices--based approach: services FDI is based approach: services FDI is 
exclusively covered by the disciplines of the exclusively covered by the disciplines of the 
services chapter of an agreement or an services chapter of an agreement or an 
agreement on trade in services: agreement on trade in services: GATsGATs, , AseanAsean
Framework Agreement on ServicesFramework Agreement on Services

 Mixed approach: in most Mixed approach: in most FTAsFTAs--RTAsRTAs: services : services 
investment is covered in both investment and investment is covered in both investment and 
services chapters. Liberalization services chapters. Liberalization 
provisions/protection provisions.provisions/protection provisions.
E.g. E.g. ThailandThailand--AustraliaAustralia (structure of (structure of chapterschapters))
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ScopeScope andand DefinitionDefinition onon
InvestmentInvestment andand InvestorInvestor

ChileChile’’ss ApproachApproach
June 2009June 2009

Raimundo GonzRaimundo Gonzáálezlez
Legal Legal Adviser of Services, Investment DepartmentAdviser of Services, Investment Department

General Directorate of Economic International General Directorate of Economic International 
AffairsAffairs

Ministry of Foreign Affairs Ministry of Foreign Affairs 
CHILECHILE

DEFINITION ON INVESTMENT 
AND RELATED COMMITMENTS 

AND DISCIPLINES

Related Commtiments and
Discipline

Scope and coverage: Broader definition
the MORE protection to the investor
 Every kind of asset

 Specific assets

 Exception: Public Debts

 in NT, MFN etc

 Transfer: commitment to permit transfer 
(in and/or out)

BITS

 CROATIA
 "investment" means any 

kind of asset, provided 
that the investment has 
been admitted in 
accordance with the laws 
and regulations of other 
Contracting Party, and 
shall include in particular, 
though not exclusively : 

 INDONESIA 
 "investment" means any 

kind of asset, provided 
that the investment has 
been transferred to the 
territory of the other 
Contracting Party and 
has been admitted in 
accordance with the laws 
and regulations of the 
other Contracting Party, 
and shall include in 
particular, although not 
exclusively: 

Kinds of assets and exclusion

movable and immovable property and any 
other property rights, shares, stock and 
any other kind of participation in 
companies, a loan or other claim to money
etc
 Non exhaustive list but included in the list 

imply an obligation
 Exception

• Does not include a debt instrument of a Party or 
state enterprise  

FTA

CANADA/MEXICO (NAFTA)
 investment means: 

 an enterprise; 
 a debt security of an 

enterprise 
 where the enterprise is 

an affiliate of the 
investor, or 

 a loan to an enterprise 
 contracts involving the 

presence of an investor's 
property in the territory 
of the Party, including 
turnkey or construction 
contracts, or 
concessions, or 

USA
 investment means every 

asset that an investor owns 
or controls, directly or 
indirectly, that has the 
characteristics of an 
investment, including such 
characteristics as the 
commitment of capital or 
other resources, the 
expectation of gain or profit, 
or the assumption of risk.  
Forms that an investment 
may take include:…



DEFINITION ON INVESTOR AND 
RELATED COMMITMENTS AND 

DISCIPLINES

Related Commtiments and
Discipline

 Scope and coverage: Broader definition more 
protection to the investor
 Party and State enterprise

 enterprise of a Party (juridical person) 

 national of a Party

 Level of Protection (pre or post establishment)

 Definition of “seeks to invest”

 Disciplines and commitments NT, NMF.

Investor

Chile – Croatia BIT
 "investor" means the following subjects which has made 

an investment in the territory of the other Contracting 
Party in accordance with the present Agreement : 
 (a) natural persons who, according to the law of that 

Contracting Party, are considered to be its nationals; 
 (b) legal entities, including companies, corporations, 

business associations and other legally recognised 
entities. Which are constituted or otherwise duly organised 
under the law of that Contracting Party and have their seat 
together with effective economic activities in the territory of 
that same Contracting Party.

Investor

Chile –USA

 investor of a Party means a Party or state 
enterprise thereof, or a national or an enterprise 
of a Party, that attempts to make, is making, or 
has made an investment in the territory of the 
other Party; provided, however, that a natural 
person who is a dual national shall be deemed 
to be exclusively a national of the State of 
his/her dominant and effective nationality; 

Investor

Chile – Colombia 
 investor of a Party means a Party or state enterprise 

thereof, or a national or an enterprise of a Party, that 
attempts to make[1], is making, or has made an 
investment in the territory of the other Party; provided, 
however, that a natural person who is a dual national 
shall be deemed to be exclusively a national of the State 
of his/her dominant and effective nationality; 

 [1] For greater certainty, the Parties understand that an 
investor attempts to make an investment when has made 
the essentials acts necessary to concrete an investment, 
such as the canalization of resources for the constitution of 
the capital of an enterprise and the obtainment of permits or 
licences, among others. 

¡¡¡¡ThanksThanks!!!!
rgonzalez@direcon.clrgonzalez@direcon.cl

Raimundo GonzRaimundo Gonzáálezlez
Legal Legal Adviser of Services, Investment DepartmentAdviser of Services, Investment Department

General Directorate of Economic International AffairesGeneral Directorate of Economic International Affaires
Ministry of Foreign Affairs Ministry of Foreign Affairs 

CHILECHILE
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ADMISSION AND ADMISSION AND 
ESTABLISHMENTESTABLISHMENT

Anna Anna JoubinJoubin--BretBret
Senior Legal AdvisorSenior Legal Advisor

Work Programme on international investment agreementsWork Programme on international investment agreements
Division on InvestmentDivision on Investment

UNCTADUNCTAD

APEC-UNCTAD Regional Training 
Course on the Core Elements of 

International Investment Agreements in 
the APEC Region

15-19 June 2009
Kuala Lumpur, Malaysia

Entry of Foreign InvestmentEntry of Foreign Investment

Two approaches in IIAs:

Admission model: entry in accordance with laws and 
regulations of the host country: 

NO LIBERALIZATION

Pre-establishment model: right of establishment . 
National treatment at the pre-establishment stage 
(Western Hemisphere, Japan, Korea): 
LIBERALIZATION : removal of barriers to access

Admission Model

 Host country discretion: laws and regulations 
relating to entry may change.

Ex: old Australian treaties: laws and 
regulations from time to time applicable

 Once admitted, foreign investment is granted 
treatment (NT, MFN) and protection

 No (or only few) exceptions to NT and MFN in 
the treaty: no need.

PrePre--Establishment Establishment 
NT and MFNNT and MFN

 NT and MFN at all stages of the investment, 
including at the pre-establishment stage: 
establishment, acquisition and expansion (FTA 
Peru-EE.UU.)

 Lists of exceptions: all countries have closed 
sectors or non conforming measures.

 Mostly negative lists. Very few exceptions 
(TAFTA)

 The right of establishment is granted in the Treaty, 
the national laws must be in conformity with 
Treaty obligations

Two issues for discussion

In the light of recent jurisprudence 
and treaty practice of States:
• Admission in accordance with the laws 

and regulations of the host State the 
trigger of investment protection ?

• What is the level of protection granted 
to “pre-investors” ?

Admission in conformity with the 
laws and regulations

Two preliminary questions:
 Reference to the laws and regulations of 

the host country in several places in the 
treaty: definitions, admission, other
provisions.

 What are the laws and regulations of the 
host country: investment laws, formalities, 
general legal framework ?
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Admission in conformity with the 
laws and regulations

 Salini vs. Morocco: Definition “in 
accordance with the laws and regulations 
of the aforementioned party”.

 Tribunal found that it is not a definitional 
issue but a validity issue.

 “Seeks to prevent the Bilateral Treaty 
from protecting investments that should 
not be protected, particularly because 
they would be illegal.”

Admission in conformity with the 
laws and regulations

 Same approach in Tokios Tokeles vs. 
Ukraine: severity of deviations from 
national law.

 In Bayindir vs. Pakistan: reference to 
host State laws refers to legality and 
since it did not violate Pakistani laws and 
regulations: tribunal had jurisdiction.

Admission in conformity with 
laws and regulations

 Aguas del Tunari vs. Bolivia: included in the 
admission clause: “Subject to its right to exercise 
powers conferred by its laws and regulations, each 
Party shall admit such investment”.

 Tribunal interprets reference to the “framework of 
its laws and regulations” as a reference “limited to 
the details of how each contracting party 
undertakes in its national laws and regulations to 
promote economic cooperation through the 
protection of investments”.

Admission in conformity with the 
laws and regulations

 Fraport vs. Philippines: Violation of the Anti 
Dummy Law (secret shareholders agreement). 

 Tribunal found a violation of the ADL. Found 
that a failure to comply with the national law to 
which a treaty refers will have an international 
legal effect.

 Subjective assessment: good faith or intentional 
violation.

 No jurisdiction. Jurisdictional matter vs. Issue 
belonging to the merits (Cremades dissenting 
opinion).

Admission in conformity with the 
laws and regulations

 InceysaInceysa V. Republic of El SalvadorV. Republic of El Salvador (6August 2006, ICSID ARB/0326) (6August 2006, ICSID ARB/0326) 

 InceysaInceysa argued that denial of exclusivity was an argued that denial of exclusivity was an 
expropriation of its rights under the contract and violated El expropriation of its rights under the contract and violated El 
SalvadorSalvador--Spain BITSpain BIT

 Tribunal found that Tribunal found that InceysaInceysa had made false representations had made false representations 
to secure the contractto secure the contract

 Thus the investment violated the laws of El Salvador and Thus the investment violated the laws of El Salvador and 
could not be arbitrated pursuant to the BIT.could not be arbitrated pursuant to the BIT.

 CONTRASTCONTRAST: : Ioannis Kardassopoulos v. Georgia ((6 July 2007, 6 July 2007, 
ICSID Case No. ARB/05/18)ICSID Case No. ARB/05/18)

•• Where it was the Where it was the host statehost state’’s own actionss own actions that may have that may have 
rendered the agreement illegal, the investment does not rendered the agreement illegal, the investment does not 
lose protection under the BIT.lose protection under the BIT.

Compensation for pre-investment costs

MihalyMihaly v. Sri Lanka v. Sri Lanka (ICSID case number (ICSID case number 

ARB/00/2, decision 15 March 2002)ARB/00/2, decision 15 March 2002)

 BOT project. Letter of intent. No formal BOT project. Letter of intent. No formal 
contract was signed.contract was signed.

 Claim for reimbursement of expenditures Claim for reimbursement of expenditures 
made pursuing a possible made pursuing a possible 
investmentinvestment……that never happened. No that never happened. No 
State consent in this case.State consent in this case.



3

ZhinvaliZhinvali Development Limited v. GeorgiaDevelopment Limited v. Georgia
(ICSID N(ICSID N°°Case No. ARB/00/1)Case No. ARB/00/1)

 Rehabilitation of a hydroRehabilitation of a hydro--electric power plant in electric power plant in 
Georgia. Pressure from international financial Georgia. Pressure from international financial 
institutions for transparent bidding process.institutions for transparent bidding process.

 Expenses such as feasibility studies, consultancy Expenses such as feasibility studies, consultancy 
costs, travel expenses, legal fees, lost profit.costs, travel expenses, legal fees, lost profit.

 Definition of investment in the 1996 Georgia Definition of investment in the 1996 Georgia 
investment law and compliance with art. 25 of investment law and compliance with art. 25 of 
ICSID Convention. ICSID Convention. 

Compensation for pre-investment costs Compensation for pre-investment costs

Willy Nagel vs. Czech RepublicWilly Nagel vs. Czech Republic (SCC. Case 049/2002)(SCC. Case 049/2002)

 Cooperation agreement between Mr. Nagel (GB) Cooperation agreement between Mr. Nagel (GB) 
and the national telecommunications agencyand the national telecommunications agency

 Consortium for licences for telephone mobile Consortium for licences for telephone mobile 
operators. Not awarded. operators. Not awarded. 

 Deprived by the Czech Govt of rights under the Deprived by the Czech Govt of rights under the 
cooperation agreement: cooperation agreement: ““claims to money or to claims to money or to 
any performance under contract having a any performance under contract having a 
financial valuefinancial value”” = = InvestmentInvestment

William Nagel v. Czech RepublicWilliam Nagel v. Czech Republic
((contcont’’dd))

 Tribunal: Tribunal: ““Financial valueFinancial value”” requires two basic requires two basic 
features:features:

 Value has to be real, not just potentialValue has to be real, not just potential

 Concept of financial value has to be Concept of financial value has to be 
interpreted in accordance with domestic lawsinterpreted in accordance with domestic laws

 Rights derived from cooperation agreement Rights derived from cooperation agreement 
did not have financial value: no investmentdid not have financial value: no investment

Recent cases: conclusions?
 Admission by the host State in accordance 

with its laws and regulations deserves further 
attention. Not a definitional issue but a 
validity issue. 

 Analysis in relation to the purpose of a BIT: 
not meant to protect unlawful investments

 Not many cases addressing pre-
establishment rights 

 Tribunals reluctant to consider pre-
establishment expenditures as an 
‘investment’ under the ICSID Convention
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PrePre establishmentestablishment
ChileChile’’s Approach s Approach 

June 2009June 2009

Raimundo GonzRaimundo Gonzáálezlez
Legal Legal Adviser of Services, Investment DepartmentAdviser of Services, Investment Department

General Directorate of Economic International General Directorate of Economic International 
AffairsAffairs

Ministry of Foreign Affairs Ministry of Foreign Affairs 
CHILECHILE

PRE ESTABLISHMENT

A CRITICAL PHASE

Pre and Post establishment

 All BITs Protect investment in the post 
establishment phase this is the investment has 
been made in the territory of one of the Parties.

 Investment admitted in accordance with the laws 
and regulations of the Party.
 Investment made is protected.

 Future investor will be subject to existing laws (could 
or not be less favorable)

 Investor who seeks to invest is not.

Where and What?
1. Definition of investor:

investor of a Party means a Party or state enterprise thereof, or a national or an 
enterprise of a Party, that attempts to make, is making, or has made an 
investment in the territory of the other Party; provided, however, that a natural 
person who is a dual national shall be deemed to be exclusively a national of the 
State of his/her dominant and effective nationality;

2. National Treatment
Each Party shall accord to investors of the other Party treatment no less favorable 
than that it accords, in like circumstances, to its own investors with respect to the 
establishment, acquisition, expansion, management, conduct, operation, and 
sale or other disposition of investments in its territory.

3. Most Favorate Nation
Each Party shall accord to investors of the other Party treatment no less favorable 
than that it accords, in like circumstances, to investors of any non-Party with 
respect to the establishment, acquisition, expansion, management, conduct, 
operation, and sale or other disposition of investments in its territory.



Pre establishment

Protects:
Investor who seeks to investment
Investment that has not been established (in the 

process)

 Why?
Isn´t giving the investor too much protection?
 Is it a “blank check”? NO

Requirements and Exceptions
1. Requisite of nationality  

dual national shall be deemed to be exclusively a national of the State of 
his/her dominant and effective nationality.

2. Reservation of sectors and measures in Annex I and II
3. General Exception in the FTA applicable to all Chapter (GATS and

GATT).
4. A party may submit a claim to arbitration if:

(i) the respondent has breached an obligation under Section A; and
(ii)i) the claimant has incurred the claimant has incurred loss or damage loss or damage by reason of, or arising out by reason of, or arising out 
of, that breach; andof, that breach; and

5. Footnote Chile Colombia and Perú FTA. 
 For greater certainty, the Parties understand that an investor attempts to 

make an investment when has made the essentials acts necessary to 
concrete an investment, such as the canalization of resources for the 
constitution of the capital of an enterprise and the obtainment of permits 
or licences, among others. 

¡¡¡¡ThanksThanks!!!!
rgonzalez@direcon.clrgonzalez@direcon.cl

Raimundo GonzRaimundo Gonzáálezlez
Legal Legal Adviser of Services, Investment DepartmentAdviser of Services, Investment Department

General Directorate of Economic International AffairesGeneral Directorate of Economic International Affaires
Ministry of Foreign Affairs Ministry of Foreign Affairs 

CHILECHILE



 

 

 
 

 
 

APEC-UNCTAD REGIONAL TRAINING COURSE ON THE 
CORE ELEMENTS OF INTERNATIONAL INVESTMENT 

AGREEMENTS IN THE APEC REGION 
 

 
 
 

Presentations 
 
 

Kuala Lumpur, Malaysia 
15-19 June 2009 

 
 
 
 
 
 
 

 
 

Produced for: 
Asia Pacific Economic Cooperation Secretariat 
35 Heng Mui Keng Terrace  
Singapore 119616 
Tel: (65) 68919 600  Fax: (65) 68919 690 
Email: info@apec.org   
Website: www.apec.org 
 
©2009 APEC Secretariat 
 
APEC#209-CT-01.5 
 
 



APEC‐UNCTAD Regional Training Course 

National Treatment

Alejandro Faya‐Rodríguez
Consultant, Counsellor‐at‐law, MJur, MPP

Professor of International Law on Foreign Investment

Kuala Lumpur, June 2009

Object and purpose

“…seeks to ensure a degree of 
competitive equality between 
national and foreign investors”
UNCTAD PINKBOOK 1999

State measures
de iure or de facto

Legal qualifications

 Relative standard: case‐by‐case comparison 

 Similar objective situations

 Discrimination by reason of nationality

Negotiation approaches: “basic coverage”

Elemento Efecto

Pre‐establishment Grants access rights. It applies to the “establishment, 
expansion and acquisiton”.

Post‐establishment One the investment is made “under the law”. Applies to 
activities such as the “administration, use, operation, 
administration and disposal”. 

Investment The protection is restricted (e.g. China and Australia). 

Investment/investor The protection covers both vehicles (common practice). 

Like circumstances Part of the normal functioning of the NT clause, whether 
included or not.  

Exceptions They differ depending on the pre or post‐establishment 
approach. There are general and specific exceptions.  

Article 75 Japan‐Malaysia FTA

1. Each Country shall accord to investors of the other Country and to their 
investments treatment no less favourable than that it accords in like 
circumstances to its own investors and to their investments with respect to the
establishment, acquisition, expansion, management, operation, maintenance, 
use, possession, liquidation, sale, or other disposition of investments (hereinafter 
referred to in this Chapter as “investment activities”).

2…

3…

Russia‐Thailand BIT (2002)

Article 3

Treatment of Investments

1. Each Contracting Party shall accord in its territory to investments made in 
accordance with its laws by investors of the other Contracting Party treatment no 
less favourable than that it accords to investments of its own investors or to 
investments of investors of any third State, whichever is more favourable.

2. Each Contracting Party shall in its territory accord investors of the other 
Contracting Party, as regards management, maintenance, use, enjoyment or 
disposal of their investments, treatment no less favourable than that which it 
accords to its own investors or investors of any third State, whichever is more 
favourable.



Exceptions

Pre‐establishment

 Existing and future measures

 Government procurement

 Subsidies

Post‐establishment

 Regional Economic Integration Organizations (“REIO”): e.g. 
free trade areas, customs or monetary unions, labor markets

 Taxation: International agreements and/or domestic law 

Article 10.9 Korea‐Singapore EFTA

1. Articles 10.4, 10.7, and 10.8 shall not apply to:    
(a) any existing non‐conforming measure that is maintained by a Party as set out in 

its Schedule to Annex 9A;  
(b) the continuation or prompt renewal of any non‐conforming measure referred to in 

paragraph (a); or
(c) …

2. Articles 10.4, 10.7 and 10.8 shall not apply to any measure that a Party adopts or 
maintains with respect to sectors, sub‐sectors or activities, as set out in its Schedule 
to Annex 9B

3. …
4. Articles 10.4 and 10.8 shall not apply to:

(a) government procurement by a Party; or 
(b) subsidies or grants provied by a Party, or to any conditions attached to the receipt 

or continued receipt of such subsidies or grants, whether or not such subsidies or 
grants are offered exclusively to investors of the Party or investments of investors 
of the Party, including government‐supported loans, guarantees and insurance.   

5. …

Article 129 Peru‐China FTA

1. …

1. …

1. Notwithstanding paragraphs 1 and 2, the Parties reserve the right to adopt or maintain 
any measure that accords differential treatment:

(a) to socially or economically disadvantaged minorities and ethnic groups; or

(b) involving cultural industries related to the production of books, magazines, 
periodical publications, or printed or electronic newspapers and music scores. 

4. ...

Jurisprudence

STEP 1: basis of comparison

1.Same business or economic sector

…article 1102 [NAFTA] “invites an examination of whether a 
non‐national investor complaining of less favorable treatment 
is in the same business sector or economic sector as the local 
investor…” PCB waste

SD Myers v Canada

STEP 1: basis of comparison

2.Same economic sector & activity

SECTOR & ACTIVITY CASE

cigarretes: producers/resellers Feldman v Mexico

cotton commercialization: 
free market / fixed price 
governmental programs

Champion Trading v Egypt

Package delivering: postal / 
courier

UPS v Canada
* With dissident opinion

steel producers: with respect 
to their potential use in a 
highway project 

ADF v USA



STEP 1: basis of comparison

3.“Less like” but available comparators

“…it would be as perverse to ignore identical comparators if they were available 
and use comparators that were less like, as it would be perverse to refuse to find 
and apply less like comparators when no identical comparators exist”.
Methanol/Ethanol

Methanex v USA

“In like situations cannot be interpreted in the narrow sense advanced by Ecuador 
as the purpose is to protect investors as compared to local producers, and this 
cannot be done by addressing exclusively the sector in which that particular 
activity is undertaken”. Local producers/exporters of cigarettes

Occidental v Ecuador

STEP 1: basis of comparison

4.Direct competitors

“ALMEX and the Mexican sugar industry are in like circumstances. Both 
are part of the same sector, competing face to face in supplying 
sweeteners to the soft drink and processed food markets”.

ADM v Mexico

“We conclude that where the products at issue are interchangeable and 
indistinguishable from the point of view of the end‐users, the products, 
and therefore the respective investments, are in like circumstances. Any 
other interpretation would negate the effect of the non‐discriminatory 
provisions…”

CPI v Mexico

Sugar/High fructose corn syrup

STEP 2: less favorable treatment

• Damage must be 

– real, not hypothetical, and
– verifiable

“The question may be raised whether the equality of 
treatment accorded by the Respondent to the Investor and 
to US steel manufacturers and steel fabricators was more 
apparent than real… evidence of discrimination, however, 
is required”.

ADF v USA

STEP 3: finding legitimate causes for 
differentiated treatment

“…the interpretation of the phrase like circumstances in Article 1102 must 
take into account…the legal context of the NAFTA, including both its 
concern with the environment and the need to avoid trade distortions that 
are not justified by environmental concerns. The assessment of like 
circumstances must also take into account circumstances that would 
justify governmental regulations that treat them differently in order to 
protect the public interest”. 

SD Myers v Canada

“…it is clear that the concept of national treatment as embodies in NAFTA 
and similar arrangements is designed to prevent discrimination on the 
basis of nationality, or by reasons of nationality”.

Feldman v Mexico

STEP 3: Finding legitimate causes for 
differentiatted treatment

“Differences in treatment will presumptively violate Article 
1102(2), unless they have a reasonable nexus to rational 
government policies that: (i) do not distinguish, on their face or de 
facto, between foreign‐owned and domestic companies, and (2) 
do not otherwise unduly undermine the investment liberalizing 
objectives of NAFTA”.

Pope & Talbot v Canada

No equality when it comes to illegality!
Thunderbird v Mexico

Example

Sugarmill A Sugarmill B Sugarmill C Sugarmill D

100% FDI 75% FDI
35% National 

100% 
National

75% National
25% FDI 

Expropriated

Nexus

Irrelevant



Other relevant elements

• Burden of proof:
– The investor must establish at least a “prima facie” case

– The burden then shifts to the State as to justify any 
legitimate ground for differentiated treatment  

• Intent: 
– Highly important for evidence purposes

– However, no need to prove a “subjective intent”, as the 
“effect test” may be enough 

– But necessity of evidence on the negative effect remains 

Conclusions

• The NT clause continues to be an essential element of BITs. Its 
purpose is to guarantee equality of competitive conditions, linked 
to material treatment

• Advisable to draft the standard in a precise manner 

• When pre‐establishment is granted, exceptions do provide an 
important degree of flexibility for governmental public policies

• When it comes to the standard application, there is an interesting 
jurisprudential pattern (3‐Steps), mainly from the NAFTA

Conclusions

• However, there is an important degree of flexibility, especially
for Step 1 (identifying the comparators) 

• Of paramount importance:

– to compare what it is reasonably comparable, and 

– safeguard measures and policies that do not discriminate by 
reason of nationality  

Thanks!

afaya@afrconsulting.com.mx

afayardz@gmail.com
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I. The Chinese practice and 
rationale

¢ The practice
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¢ The rationale



The Practice: 
Evolution of NT provisions

1. No NT
2. Best Effort NT
3. Substantially Qualified NT
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3. Substantially Qualified NT
4. NT Subject to Local Law
5. NT Subject to Grandfather Clause
6. Full Post-Admission NT



1. No NT

¢ Most Chinese BITs so far. (more than 70 
out of the 120 plus Chinese BITs)

¢ Why?
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2. Best Effort NT

¢ �…either Contracting Party shall to the 
extent possible, accord treatment in 
accordance with the stipulations of its 
laws and regulations to the investment of 

21/07/2009UNCTAD-APEC Regional Training Course, Kuala 
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laws and regulations to the investment of 
nationals or companies of the other 
Contracting Party the same treatment as 
that accorded to its own nationals or 
companies.” 



3. Substantially Qualified NT

¢ �For the purpose of the provisions of paragraph 
2 of Article 3 of the Agreement, it shall not be 
deemed “treatment less favourable” for either 
Contracting Party to accord discriminatory 
treatment, in accordance with it laws and 

21/07/2009UNCTAD-APEC Regional Training Course, Kuala 
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treatment, in accordance with it laws and 
regulations, to national and companies of the 
other Contracting Party, in case it is really 
necessary for the reasons of public order, 
national security or sound development of 
national economy.”[1] 
[1] Japan BIT, Point 3 of the Protocol.



4. NT Subject to Local Law

¢ Without prejudice to its laws and regulations, 
each Contracting Party shall accord to 
investments and activities associated with such 
investments by the investors of the other 

21/07/2009UNCTAD-APEC Regional Training Course, Kuala 
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investments by the investors of the other 
Contracting Party treatment not less favourable 
than that accorded to the investments and 
associated activities by its own investors.[1] 
[1] Latvia BIT, Article 3(2).



5. NT Subject to Grandfather 
Clause: Mexico BIT 2008

Article 3 National Treatment
1. Without prejudice to its laws and regulations at the time the 
investment is made, each Contracting Party shall accord to 
investors of the other Contracting Party treatment no less 
favorable than that it accords, in like circumstances, to its own 
investors with respect to the operation, management, 
maintenance, use, enjoyment or disposal of investments.
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maintenance, use, enjoyment or disposal of investments.
2. Without prejudice to its laws and regulations at the time the 
investment is made, each Contracting Party shall accord to 
investments of investors of the other Contracting Party 
treatment no less favorable than that it accords, in like 
circumstances, to investments of its own investors with respect 
to the operation, management, maintenance, use, enjoyment or 
disposal of investments



New Zealand FTA Ch 11 2008

Article 138 National Treatment 

Each Party shall accord to investments and 
activities associated with such investments, with 
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activities associated with such investments, with 
respect to management, conduct, operation, 
maintenance, use, enjoyment or disposal, by the 
investors of the other Party treatment no less 
favourable than that accorded, in like 
circumstances, to the investments and associated 
activities by its own investors. 



New Zealand FTA Ch 11 2008

Article 141 Non-Conforming Measures 
l 1. Article 138 does not apply to: 
l (a) any existing non-conforming measures maintained 

within its territory; 
l (b) the continuation of any non-conforming measure 

referred to in subparagraph (a); 
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referred to in subparagraph (a); 
l (c) an amendment to any non-conforming measure 

referred to in subparagraph (a) to the extent that the amendment 
does not increase the non-conformity of the measure, as it existed 
immediately before the amendment, with those obligations. 

2. The Parties will endeavour to progressively remove the non-
conforming measures. 

3. Notwithstanding anything in paragraph 1, Article 138 shall not 
apply to any measure, which with respect to each Party, would not 
be within the scope of the national treatment obligations in any of 
that Party’s existing bilateral investment treaties. 



China-Peru FTA 2009
Article 129: National Treatment

1. Each Party shall accord to investors of the other Party treatment no less favourable than 
that it accords, in like circumstances, to its own investors with respect to the 
management, conduct, operation, and sale or other disposition of investments in its 
territory.  

2. Each Party shall accord to investments of investors of the other Party treatment no less 
favourable than that it accords, in like circumstances, to investments in its territory of its 
own investors with respect to the management, conduct, operation, and sale or other 
disposition of investments.  

3. Notwithstanding paragraphs 1 and 2, the Parties reserve the right to adopt or maintain any 
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3. Notwithstanding paragraphs 1 and 2, the Parties reserve the right to adopt or maintain any 
measure that accords differential treatment to socially or economically disadvantaged 
minorities and ethnic groups.12 

Article 130: Non-Conforming Measures 
1. Article 129 (National Treatment) does not apply to: 
(a) any existing non-conforming measures maintained within its territory; 
(b) the continuation of any non-conforming measure referred to in subparagraph (a); or 
(c) an amendment to any non-conforming measure referred to in subparagraph (a) to the 

extent that the amendment does not increase the non-conformity of the measure, as it 
existed immediately before the amendment, with those obligations. 

2. The Parties will endeavour to progressively remove the non-conforming measures.



6. Full Post-Admission NT?

¢ Each Contracting Party shall apply on its 
territory to the investors of the other Party, with 
respect to their investments and activities related 
to the investments, a treatment not less 
favourable than that granted to its investors, or 
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favourable than that granted to its investors, or 
the treatment granted to the investors of the most 
favoured nation, if the latter is more 
favourable. ...[1]  

¢

[1] Seychelles BIT, Article 5.



Summary of Chinese practice

¢ No pre-establishment NT
¢ Post-establishment NT substantially 

qualified (general policy)

21/07/2009UNCTAD-APEC Regional Training Course, Kuala 
Lumpur, June 2009
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l Best effort
l Domestic law
l Grandfather clause



The rationale

¢ Planning economy legacy
l Socialist legacy
l The “comparator”/ “like investor” 

21/07/2009UNCTAD-APEC Regional Training Course, Kuala 
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problem

¢ General level of economic development
l Strong enough?



II. Regional practice and 
prospect
1. Practice: APEC Non-Binding Investment Principles:

¢ National Treatment
¢ With exceptions as provided for in domestic laws, 

regulations and policies, member economies will accord 

21/07/2009UNCTAD-APEC Regional Training Course, Kuala 
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regulations and policies, member economies will accord 
to foreign investors in relation to the establishment, 
expansion, operation and protection of their investments, 
treatment no less favourable than that accorded in like 
situations to domestic investors. 



Compromise

¢ Pre and post establishment commitments;
¢ “like circumstances” qualification;
¢ Substantial restriction: 

21/07/2009UNCTAD-APEC Regional Training Course, Kuala 
Lumpur, June 2009
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¢ Substantial restriction: 
l “With exceptions as provided for in 
domestic laws, regulations and policies,”



APEC Study 2007

“APEC IIAs show consistency in the 
approach to drafting national treatment 
provisions, although they vary in terms of 
extending it to pre-establishment phase or 

21/07/2009UNCTAD-APEC Regional Training Course, Kuala 
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extending it to pre-establishment phase or 
limiting it to post-establishment phase of 
an investment”

------APEC: Identifying Core Elements in 
Investment Agreements in the APEC Region, Dec 
2007



The way ahead: A more liberal 
NT Provision?

The key lies in pre-establishment NT 
commitments:

¢ A negative list (NAFTA) approach?

21/07/2009UNCTAD-APEC Regional Training Course, Kuala 
Lumpur, June 2009
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l Most liberal, but
l also most demanding

¢ A positive list (GATS) approach?
l Eg. Australia-Thailand BIT and New 

Zealand Thailand BIT



Australia-Thailand FTA 
Art 904 
¢ Pre-establishment National Treatment

In the sectors inscribed in Annex 8, and subject to any 
conditions and qualifications set out therein, each Party 
shall accord to investors of the other Party treatment no less 
favourable than it accords, in like circumstances, to its own favourable than it accords, in like circumstances, to its own 
investors, with respect to the establishment and acquisition 
of investments in its territory.

¢ Schedules of Commitments on Services and Investment 
l Schedule of Commitments of Australia [See separate 

document] 
l Schedule of Commitments of Thailand [See separate 

document]



Summary 

¢ The Chinese practice and rationale
l Practice: from resistance to gradual 

acceptance
l Rationale: economic system and economic 

level

¢ Regional practice and prospect
l Practice: pre-establishment NT or not?
l Prospect: negative or positive list?



Thank you! 

Professor Wenhua Shan
School of Law
Xi'an Jiaotong University

Department of Law
Oxford Brookes University
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Xi'an Jiaotong University
28 Xianning Xi Road,
Xi'an 710049, P R China
Tel: +86 29 8266 5823
Fax: +86 29 8266 5823 
Email: 
shan@ mail.xjtu.edu.cn

Oxford Brookes University
Heading Hill Hall
Oxford OX3 0BP, UK
Tel: 01865 484936
Fax: 01865 483937
Email: 
wshan@ brookes.ac.uk
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APEC‐UNCTAD Regional Training Course 

Most‐Favored‐Nation Treatment

Alejandro Faya‐Rodríguez
Consultant, Counsellor‐at‐law, MJur, MPP

Professor of International Law on Foreign Investment

Kuala Lumpur, June 2009

Object and purpose

“…establishment of equality of competitive 
opportunities between investors from different 
foreig countries” UNCTAD PINKBOOK 1999

State measures 
de iure or de facto

“…avoids economic distortions that would occur 
through selective country‐by‐country liberalisation”
OECD 2005 

Legal qualifications

 Relative standard: case‐by‐case comparison 

 Ejusdem generis: attracts “same category” matters

 Similar objective situations

 Discrimination by reason of nationality

International Law Commission

“...a treaty provision whereby a State undertakes an 
obligation towards another State to accord most‐favored 
treatment in an agreed sphere of relationships...”

MFN treatment being such:

“...treatment accorded by the granting State to the 
beneficiary State, or to persons or things in a determined 
relationship with that State, not less favorable that treatment 
extended by the granting State to a third State or to persons 
or things in the same relationship with that third State”.

Negotiation approaches: “basic coverage”

Elemento Efecto

Pre‐establishment Grants access rights. It applies to the “establishment, 
expansion and acquisiton”.

Post‐establishment Once the investment is made “under the law”. Applies to
activities such as the “administration, use, operation, 
administration and disposal”. 

Investment The protection is restricted (e.g. China and Australia). 

Investment/investor The protection covers both vehicles (common practice). 

Like circumstances Part of the normal functioning of the MFN clause, 
whether included or not.  

Exceptions They differ depending on the pre or porst‐establishment
approach. There are general and specific exceptions.  

NAFTA article 1103

1. Each Party shall accord to investors of another Party treatment no less favorable 
than that it accords, in like circumstances, to investors of any other Party or of a 
non‐Party with respect to the establishment, acquisition, expansion,
management, conduct, operation, and sale or other disposition of investments. 

2. Each Party shall accord to investments of investors of another Party treatment 
no less favorable than that it accords, in like circumstances, to investments of 
investors of any other Party or of a non‐Party with respect to the establishment, 
acquisition, expansion, management, conduct, operation, and sale or other 
disposition of investments.



Mexico‐UK BIT (2007)

ARTICLE 2
Admission of Investments

Each Contracting Party shall admit investments in accordance with its laws and regulations. 
…

ARTICLE 4
National Treatment and Most‐Favoured‐Nation Provision

Neither Contracting Party shall in its territory subject investments or returns of nationals or 
companies of the other Contracting Party to treatment less favourable than that which it accords, 
in like circumstances, to investments or returns of its own nationals or companies or to investments 
or returns of nationals or companies of any third State.

Neither Contracting Party shall in its territory subject nationals or companies of the other 
Contracting Party, as regards the management, maintenance, use, enjoyment or disposal of their 
investments, to treatment less favourable than that which it accords, in like circumstances, to its 
own nationals or companies or to nationals or companies of any third State.

Exceptions

Pre‐establishment

 Existing and future measures
 International agreements
 Intellectual property rights
 Government procurement
 Subsidies

Post‐establishment

 Regional Economic Integration Organizations (“REIO”): e.g. 
free trade areas, customs or monetary unions, labor markets

 Taxation: International agreements and/or domestic law

Canada Model BIT (2004)
Article 9 Reservations and Exceptions

1. Articles 3, 4, 6 and 7 shall not apply to:  
(a) any existing non‐conforming measure that is maintained by   

(i) a Party at the national level, as set out in its Schedule to Annex I, or  
(ii) a sub‐national government;  

(b) …
(c) …

2. Articles 3, 4, 6 and 7 shall not apply to any measure that a Party adopts or maintains 
with respect to sectors, subsectors or activities, as set out in its schedule to Annex II.  

3.  Article 4 shall not apply to treatment accorded by a Party pursuant to agreements, or 
with respect to sectors, set out in its schedule to Annex III. 

4. In respect of intellectual property rights, a Party may derogate from Articles 3 and 4 in a 
manner that is consistent with the WTO Agreement. 

5. The provisions of Articles 3, 4 and 6 of this Agreement shall not apply to:  
(a) procurement by a Party or state enterprise;  
(b) subsidies or grants provided by a Party or a state enterprise, including government‐
supported loans, guarantees and insurance. 

6. ….  
7. The provisions of Article 4 of this Agreement shall not apply to financial services. 

Jurisprudence

• Not really about competitive conditions or 
“material treatment”

• Instead, about getting rid of provisions of the 
basic treaty or altering its procedural or 
substantive content (“treaty shopping”) in the 
context of a particular claim  

EFFECT SOUGHT CASES

Override a procedural prerequisite for 
the submission of a claim to arbitration 

Maffezini v Spain, Siemens, Gas Natural, 
Suez, National Grid, Wintershall v 
Argentina.   

Alter the jurisdictional threshold Plama v Bulgary, Salini v Jordan, Telenor
Mobile v Hungary, RosInvestCo v Russia, 
Berschader v Russia.

Benefit from “broader” or additional 
substantive content

AAPL v Sri Lanka, ADF v United States, 
Bayindir v Pakistan, MTD Equity v Chile.

Alter the BIT’s time dimension  Tecmed v Mexico, MCI v Ecuador.

Override a general emergency exception 
clause 

CMS v Argentina. 

Change the standard of compensation 
for expropriation 

CME v Czech Republic. 

EFFECT SOUGHT RESULT

Override a procedural prerequisite for the 
submission of a claim to arbitration

Mostly allowed (except for Wintershall v 
Argentina)   

Alter the jurisdictional threshold Mostly denied (except for RosInvestCo v 
Russia)

Benefit from additional substantive 
content.

Allowed when the effect is “additive”. 
Denied when the third benefit is 
hypothetical 

Alter the BIT’s time dimension  Denied 

Override a general emergency exception 
clause

Denied 

Change the standard of compensation for 
expropriation

Allowed 



Arguments for an expansive approach

• BIT’s objective (preamble)
MTD Equity, Gas Natural, Suez

• MFN clause broad wording
Maffezini, Suez, Natural Grid

• Relation between dispute settlement and 
protection afforded to foreign investors

Maffezini, Siemens, Gas Natural, Suez, Natural Grid 

Arguments for an expansive approach

• Principle of “expressio unius est exclusio alterius”
MTD Equity, Suez, Natural Grid, RosInvestCo

• Plain application
CME, Camuzzi, Bayindir, RosInvestCo

• Negotiation context
Maffezini, Natural Grid

Arguments for a restrictive approach

• Lack of evidence of a “less favorable treatment”
AAPL, ADF, Plama

• Importance of specific negotiated arrangements

Tecmed, MCI

• Risks of “treaty shopping”

Saini, Plama, Telenor, Wintershall

Arguments for a restrictive approach

• Intent of the parties as deduced from a reasonable 
interpretation

Salini, Plama, Berschader, Wintershall

• Necessity of an unambiguous consent to 
arbitration

Plama, Berschader, Telenor, Wintershall

• Ejusdem generis principle
CMS 

Arguments for a restrictive approach

• Intent of the parties as deduced from a reasonable 
interpretation

Salini, Plama, Berschader, Wintershall

• Necessity of an unambiguous consent to 
arbitration

Plama, Berschader, Telenor, Wintershall

• Ejusdem generis principle
CMS 

The debate ‐ procedure

• Positive approach: the MFN clause does extend to 
procedural aspects, unless the basic treaty leaves 
no doubt that the Contracting Parties intended to 
exclude them

• Negative approach: the MFN clause does not 
extend to procedural aspects, unless the basic 
treaty leaves no doubt that the Contracting Parties 
intended to include them



The debate ‐ substance

Yet to see how the MFN clause may modify the substantive content…

Tecmed approach

“…matters relating to the application over time of the Agreement, which involve 
more the time dimension of application of its substantive provisions rather than 
matters of procedure or jurisdiction, due to their significance and importance, go to 
the core of matters that must be deemed to be specifically negotiated by the 
Contracting Parties. These are determining factors for their acceptance of the 
Agreement, as they are directly linked to the identification of the substantive 
protection regime applicable to the foreign investor and, particularly, to the general 
(national or international) legal context within which such regime operates, as well 
as to the access of the foreign investor to the substantive provisions of such regime. 
Their application cannot therefore be impaired by the principle contained in the 
most favored nation clause”.

The debate ‐ substance

Siemens approach

“…the purpose of the MFN clause is to eliminate the effect of 
specially negotiated provisions unless they have been 
excepted…”

Is that so??? 

Risks‐concerns

“…When concluding a multilateral or bilateral investment treaty with specific 
dispute resolution provisions, states cannot be expected to leave those provisions 
to future (partial) replacement by different dispute resolution provisions through 
the operation of an MFN provision, unless the States have explicitly agreed…”

“… The present Tribunal fails to see how harmonization of dispute settlement 
provisions can be achieved by reliance on the MFN provision. Rather, the “basket of 
treatment” and “self‐adaptation of an MFN provision” in relation to dispute 
settlement provisions (as alleged by the Claimant) has as effect that an investor has 
the option to pick and choose provisions from the various BITs. If that were true, a 
host state which has not specifically agreed thereto can be confronted with a large 
number of permutations of dispute settlement provisions from the various BITs
which it has concluded. Such a chaotic situation—actually counterproductive to 
harmonization—cannot be the presumed intent of Contracting Parties”.

Plama v Bulgary

Risks‐concerns

“…the effect of the wide interpretation of the MFN clause is to expose the 
host State to treaty‐shopping by the investor among an indeterminate 
number of treaties to find a dispute resolution clause wide enough to cover 
a dispute that would fall outside the dispute resolution clause in the base 
treaty, and even then there would be questions as to whether the investor 
could select those elements of the wider dispute resolution that were apt for 
its purpose and discard those that were not”. 

“…the wide interpretation also generates both uncertainty and instability 
in that at one moment the limitation in the basic BIT is operative and at the 
next moment it is overridden by a wider dispute resolution clause in a new 
BIT entered into by the host State”.

Telenor v 
Hungary 

Literature
“…Given the absence of a meeting of minds between investor and host State, 
consent has to be constructed from the standing consent given by the State by 
treaty, and the subsequent consent given by the investor at the time the claim is 
submitted to arbitration. In those circumstances, it is particularly important to 
construe the ambit of the State’s consent strictly. As the discussion in Chapter 3 
above has shown, (Dispute Resolution Provisions) the balance struck in investment 
treaties between the various dispute settlement options is often the subject of 
careful negotiation between the State Parties, selecting from a range of different 
techniques. It is not to be presumed that this can be disrupted by an investor 
selecting at will from an assorted menu of other options provided in other 
treaties, negotiated with other State Parties and in other circumstances.  
Moreover, it is in any event not possible to imply a hierarchy of favour to dispute 
settlement provisions. The clauses themselves do not do this, and it would be 
invidious for international tribunals to be finding (in the absence of 
specificevidence) that host State adjudication of treaty rights was necessarily 
inferior to international arbitration. The same point could be made with even more 
force in the case of a comparison between ICSID and other forms of arbitration 
which the State Parties may have specified in particular investment treaties. The 
result, will be that the Most Favoured Nation clause will not apply to investment 
treaties’ dispute settlement provisions, save where the States expressly so 
provide.”

Campbell, Shore & Weiniger (2007) 

Literature

“…the critical issue is not to determine whether procedural issues are part 
of the protection to investment, or if substantive provisions of third 
treaties may heighten the level of protection of the basic treaty, as they 
may of course…what matters is the intent of the parties and a reasonable 
and correct interpretation.”

“The fact that an investor has to exhaust local remedies and other has not 
to, has to fulfill procedural requirements or use a particular forum not 
applicable to another, or may only bring international claims whereas 
another investor can settle contractual claims, does not fall into the 
discriminatory treatment the MFNC is about. And neither does it when an 
investor has a national treatment or fair and equitable right, apparently 
narrower than that of a third investor, or when an investor is covered 
against indirect expropriation whereas another investor is covered only 
against direct expropriation. Those are just different rules, arising from 
different treaties, from different negotiations”.

Faya‐Rodríguez (2008) 



To consider…

• Generally speaking, is “treaty shopping” at hand with the object 
and purpose of the MFN clause?

• Are equality of competitive conditions contained in other BIT’s? Or 
in State measures and conduct?

• Ex ante assessment? Objective test of damage?

• Generic clause versus specific arrangement? Past agreement versus
present agreement?

• Is the MFN clause supposed to operate in the context of the 
remaining provisions of equal force and value? 

Conclusions

• The MFN clause continues to be an essential element 
of BITs. Its purpose is to offer equality of competitive 
conditions, linked to material treatment

• Language matters! Need to refine legal technique and 
be precise

• Out of the “basic operational coverage”, there is no 
evidence that countries pursue different objectives 
when including an MFN clause, no matter variations in 
language

Conclusions

• From the jurisprudence, we could reconcile some
of the decisions by an “effect test”. However, the
legal reasonings are quite contradictory

• There is a fair concern as to the manner many
tribunals have applied the MFN standard

• States are advised to ponder any risks and
concerns and take actions, both regarding
existing and future BITs

Thanks!

afaya@afrconsulting.com.mx

afayardz@gmail.com



 

 

 
 

 
 

APEC-UNCTAD REGIONAL TRAINING COURSE ON THE 
CORE ELEMENTS OF INTERNATIONAL INVESTMENT 

AGREEMENTS IN THE APEC REGION 
 

 
 
 

Presentations 
 
 

Kuala Lumpur, Malaysia 
15-19 June 2009 

 
 
 
 
 
 
 

 
 

Produced for: 
Asia Pacific Economic Cooperation Secretariat 
35 Heng Mui Keng Terrace  
Singapore 119616 
Tel: (65) 68919 600  Fax: (65) 68919 690 
Email: info@apec.org   
Website: www.apec.org 
 
©2009 APEC Secretariat 
 
APEC#209-CT-01.5 
 
 



 
 
 

APEC-UNCTAD Regional Training Course on the 
Core Elements of International Investment 

Agreements in the APEC Region 
 

15-19 June 2009 
Kuala Lumpur, Malaysia 

 
 
 

TRANSFER OF FUNDS 
SELECTED TEXTS 

 
 
 
 
 
 
 
 
 
 
 

Work Programme on International Investment Agreements 
Policies and Capacity-building Branch 

Division on Investment, Technology and Enterprise Development 
UNCTAD 

Palais des Nations 
1211 Geneva 10, Switzerland 

Fax: + 41 22 917 0194, Email: iia@unctad.org 
Website: www.unctad.org/iia



 1

BIT BETWEEN BELGIUM-LUXEMBOURG AND 
THAILAND  
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NAFTA - CHAPTER 11 
 

Article 1109: Transfers 
 
1. Each Party shall permit all transfers relating to an investment of an investor of 
another Party in the territory of the Party to be made freely and without delay. 
Such transfers include:  
(a) profits, dividends, interest, capital gains, royalty payments, management fees, 

technical assistance and other fees, returns in kind and other amounts derived 
from the investment;  

(b) proceeds from the sale of all or any part of the investment or from the partial 
or complete liquidation of the investment;  

(c) payments made under a contract entered into by the investor, or its 
investment, including payments made pursuant to a loan agreement;  

(d) payments made pursuant to Article 1110; and  
(e) payments arising under Section B.  
 
2. Each Party shall permit transfers to be made in a freely usable currency at the 
market rate of exchange prevailing on the date of transfer with respect to spot 
transactions in the currency to be transferred.  
 
3. No Party may require its investors to transfer, or penalize its investors that fail 
to transfer, the income, earnings, profits or other amounts derived from, or 
attributable to, investments in the territory of another Party.  
 
4. Notwithstanding paragraphs 1 and 2, a Party may prevent a transfer through the 
equitable, non-discriminatory and good faith application of its laws relating to:  
(a) bankruptcy, insolvency or the protection of the rights of creditors; 
(b) issuing, trading or dealing in securities;  
(c) criminal or penal offenses;  
(d) reports of transfers of currency or other monetary instruments; or  
(e) ensuring the satisfaction of judgments in adjudicatory proceedings.  
 
5. Paragraph 3 shall not be construed to prevent a Party from imposing any 
measure through the equitable, non-discriminatory and good faith application of 
its laws relating to the matters set out in subparagraphs (a) through (e) of 
paragraph 4.  
 
6. Notwithstanding paragraph 1, a Party may restrict transfers of returns in kind in 
circumstances where it could otherwise restrict such transfers under this 
Agreement, including as set out in paragraph 4. 
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GENERAL AGREEMENT ON TRADE IN SERVICES 
 
 

Article XI  
Payments and Transfers  

 
1. Except under the circumstances envisaged in Article XII, a Member shall not 
apply restrictions on international transfers and payments for current 
transactions relating to its specific commitments. 
 
2. Nothing in this Agreement shall affect the rights and obligations of the 
members of the International Monetary Fund under the Articles of Agreement of 
the Fund, including the use of exchange actions which are in conformity with the 
Articles of Agreement, provided that a Member shall not impose restrictions on 
any capital transactions inconsistently with its specific commitments regarding 
such transactions, except under Article XII or at the request of the Fund.  

 
 

Article XII  
Restrictions to Safeguard the Balance of Payments  

 
1. In the event of serious balance-of-payments and external financial difficulties or 
threat thereof, a Member may adopt or maintain restrictions on trade in services on 
which it has undertaken specific commitments, including on payments or transfers 
for transactions related to such commitments. It is recognized that particular 
pressures on the balance of payments of a Member in the process of economic 
development or economic transition may necessitate the use of restrictions to 
ensure, inter alia, the maintenance of a level of financial reserves adequate for the 
implementation of its programme of economic development or economic 
transition.  
 
2. The restrictions referred to in paragraph 1:  

(a) shall not discriminate among Members;  
(b) shall be consistent with the Articles of Agreement of the International 
Monetary Fund; 
(c) shall avoid unnecessary damage to the commercial, economic and 
financial interests of any other Member;  
(d) shall not exceed those necessary to deal with the circumstances 
described in paragraph 1;  
(e) shall be temporary and be phased out progressively as the situation 
specified in paragraph 1 improves.  
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ECONOMIC PARTNERSHIP AGREEMENT 
BETWEEN THE CARIFORUM STATES 

OF THE ONE PART 
AND 

THE EUROPEAN COMMUNITY 

AND ITS MEMBER STATES 
OF THE OTHER PART 

 
 

TITLE III 
CURRENT PAYMENTS AND CAPITAL MOVEMENT 

 
 

ARTICLE 122 
Current payments 

 
Subject to the provisions of Article 124, the Signatory CARIFORUM States and 
the EC Party undertake to impose no restrictions on and to allow all payments for 
current transactions between residents of the EC Party and of the CARIFORUM 
States to be made in freely convertible currency. 
 
 

ARTICLE 123 
Capital movements 

 
1. With regard to transactions on the capital account of balance of payments, the 
Signatory CARIFORUM States and the EC Party undertake to impose no 
restrictions on the free movement of capital relating to direct investments made in 
accordance with the laws of the host country and investments established in 
accordance with the provisions of Title II, and the liquidation and repatriation of 
these capitals and of any profit stemming therefrom. 
2. The Parties shall consult each other with a view to facilitating the movement of 
capital between them in order to promote the objectives of this Agreement. 
 
 

ARTICLE 124 
Safeguard measures 

 
1. Where, in exceptional circumstances, payments and capital movements between 
the Parties cause or threaten to cause serious difficulties for the operation of 
monetary policy or exchange rate policy in one or more CARIFORUM States or 
one or more Member States of the European Union, safeguard measures with 
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regard to capital movements that are strictly necessary may be taken by the EC 
Party or the concerned Signatory CARIFORUM State or States for a period not 
exceeding six months. 
2. The Joint CARIFORUM-EC Council shall be informed forthwith of the 
adoption of any safeguard measure and, as soon as possible, of a time schedule for 
its removal. 
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Transfers of FundsTransfers of Funds

David A. Pawlak David A. Pawlak 

Kuala Lumpur, MalaysiaKuala Lumpur, Malaysia

June 15June 15--19, 200919, 2009

APECAPEC--UNCTAD Regional Training Course UNCTAD Regional Training Course 
on International Investment Agreements on International Investment Agreements 
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Topics To Be CoveredTopics To Be Covered

•• Overview and PurposeOverview and Purpose

•• Formulations among APEC EconomiesFormulations among APEC Economies

•• Selected Policy Issues Selected Policy Issues –– Balance of Balance of 
Payments ExceptionsPayments Exceptions

•• Example Tribunal Decision Example Tribunal Decision 

David A. Pawlak LLCDavid A. Pawlak LLC 33

Overview and PurposeOverview and Purpose

•• A core element of APEC IIAsA core element of APEC IIAs

•• Provides investors a right to transfer funds Provides investors a right to transfer funds 
related to an investmentrelated to an investment

•• CoverageCoverage
•• Transfers in to the host StateTransfers in to the host State

•• Transfers out of the host StateTransfers out of the host State

•• No forced repatriation by the No forced repatriation by the home home State (NAFTA)State (NAFTA)

•• Absolute obligationAbsolute obligation

•• Balance of payments exceptionsBalance of payments exceptions
David A. Pawlak LLCDavid A. Pawlak LLC 44

APEC Economies APEC Economies –– FormulationsFormulations

●● Typically all transfers freely permitted Typically all transfers freely permitted –– an an 
illustrative listillustrative list

●● Only certain transfers permitted Only certain transfers permitted –– a closed lista closed list

●● 18 APEC IIAs impose some limitations 18 APEC IIAs impose some limitations 

●● Balance of payments problemsBalance of payments problems

●● Macroeconomic difficultiesMacroeconomic difficulties

●● Consistent with IMF Articles of AgreementConsistent with IMF Articles of Agreement

●● Application of laws provisosApplication of laws provisos
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JapanJapan--Republic of Korea IPPA (2003), art. 12Republic of Korea IPPA (2003), art. 12

1.  Each Contracting Party shall ensure that all payments relati1.  Each Contracting Party shall ensure that all payments relating to an ng to an 
investment in its territory of an investor . . . may be freely tinvestment in its territory of an investor . . . may be freely transferred ransferred into into 
and out ofand out of its territory without delay.  Such transfer shall its territory without delay.  Such transfer shall include, in include, in 
particular, though not exclusivelyparticular, though not exclusively::

(a) the initial capital and additional amounts to maintain or in(a) the initial capital and additional amounts to maintain or increase an crease an 
investment;investment;

(b) profits, interest, dividends, capital gains, royalties or fe(b) profits, interest, dividends, capital gains, royalties or fees;es;
(c) payments made under a contract including a loan agreement;(c) payments made under a contract including a loan agreement;
(d) proceeds of the total or partial sale or liquidation of  inv(d) proceeds of the total or partial sale or liquidation of  investments;estments;
(e) payments made in accordance with Articles 10 and 11;(e) payments made in accordance with Articles 10 and 11;
(f) payments arising out of the settlement of a dispute under Ar(f) payments arising out of the settlement of a dispute under Article 15; ticle 15; 
(g) earnings and remuneration of personnel engaged from other Pa(g) earnings and remuneration of personnel engaged from other Party.rty.

2.  Neither Contracting Party shall prevent transfers from being2.  Neither Contracting Party shall prevent transfers from being made made 
without delay in without delay in freely convertible currenciesfreely convertible currencies at the at the market ratemarket rate of exchange of exchange 
existing on the date of the transfer. [existing on the date of the transfer. [……]]””
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MalaysiaMalaysia--Viet Nam (1992), art. 6:  Viet Nam (1992), art. 6:  
Repatriation of InvestmentRepatriation of Investment

(1) Each Contracting Party shall, (1) Each Contracting Party shall, subject tosubject to its laws, regulations and its laws, regulations and 
administrative practices allow without unreasonable delay the tradministrative practices allow without unreasonable delay the transfer in ansfer in 
any freely usable currencyany freely usable currency::

(a) the net profits, dividends, royalties, technical assistance (a) the net profits, dividends, royalties, technical assistance and and 
technical fees, interest and other current income, accruing fromtechnical fees, interest and other current income, accruing from any any 
investment . . . ;investment . . . ;

(b) the proceeds from total or partial liquidation of any invest(b) the proceeds from total or partial liquidation of any investment . . . ;ment . . . ;

(c) funds in repayment of loans related to an investment; and(c) funds in repayment of loans related to an investment; and

(d) earnings of citizens and permanent residents of the other [ (d) earnings of citizens and permanent residents of the other [ ] Party . . ] Party . . 
. . . . 

(2) The exchange rates . . . shall be the rate of exchange preva(2) The exchange rates . . . shall be the rate of exchange prevailing at the iling at the 
time of remittance.time of remittance.

(3) [T]ransfers . . . [shall be accorded]treatment as favourable(3) [T]ransfers . . . [shall be accorded]treatment as favourable as that as that 
accorded to transfers originating from investments made by invesaccorded to transfers originating from investments made by investors of a tors of a 
third State.third State.””
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EFTAEFTA--Mexico FTA (2000), art. 46Mexico FTA (2000), art. 46

““The EFTA States and Mexico shall with respect The EFTA States and Mexico shall with respect 
to investments in their territories by investors of to investments in their territories by investors of 
another Party guarantee the right of free transfer, another Party guarantee the right of free transfer, 
into and out of their territories, including initial into and out of their territories, including initial 
plus any additional capital, returns, payments plus any additional capital, returns, payments 
under contract, royalties and fees, proceeds from under contract, royalties and fees, proceeds from 
the sale or liquidation of all or any part of an the sale or liquidation of all or any part of an 
investment.investment.””
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JapanJapan--Mexico EPA (2005), art. 72 Mexico EPA (2005), art. 72 
Temporary Safeguard MeasuresTemporary Safeguard Measures

1.  A Party may adopt or maintain measures not conforming 1.  A Party may adopt or maintain measures not conforming 
with its obligations under Article 58 [National treatment] with its obligations under Article 58 [National treatment] 
relating to cross border capital transactions and Article 63 relating to cross border capital transactions and Article 63 
[Transfers]:[Transfers]:

(a) in the event of serious (a) in the event of serious balancebalance--ofof--paymentspayments and and 
external financial difficultiesexternal financial difficulties or or imminent threat thereofimminent threat thereof; ; 
oror

(b) in cases where, in exceptional circumstances, (b) in cases where, in exceptional circumstances, 
movements of capital cause or threaten to cause movements of capital cause or threaten to cause serious serious 
difficulties for macroeconomic managementdifficulties for macroeconomic management, in particular, , in particular, 
monetary and exchange rate policies.monetary and exchange rate policies.””
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NAFTA Article 1109:  TransfersNAFTA Article 1109:  Transfers

ExceptionsExceptions
4. [A] Party may prevent a transfer through the equitable, non4. [A] Party may prevent a transfer through the equitable, non--

discriminatory and good faith application of its laws relating discriminatory and good faith application of its laws relating 
to: to: 

((a) bankruptcy, insolvency . . . ; a) bankruptcy, insolvency . . . ; 

(b) [ ] securities; (b) [ ] securities; 

(c) criminal offenses; (c) criminal offenses; 

(d) reports of transfers . . . ; or (d) reports of transfers . . . ; or 

(e) the satisfaction of judgments.(e) the satisfaction of judgments.

[ . . . .][ . . . .]
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NAFTA Article 1109:  TransfersNAFTA Article 1109:  Transfers

1.  [A]ll transfers relating to investment . . . freely and with1.  [A]ll transfers relating to investment . . . freely and without out 
delay [including]: delay [including]: 

(a) profits, dividends, interest, capital gains, royalties, (a) profits, dividends, interest, capital gains, royalties, 
management fees, technical assistance [ ], management fees, technical assistance [ ], returns in kindreturns in kind
and other amounts derived from investment; and other amounts derived from investment; 

(b) proceeds from the sale . . . or [ ] liquidation; (b) proceeds from the sale . . . or [ ] liquidation; 

(c) payments [ ] under a contract . . . ; (c) payments [ ] under a contract . . . ; 

(d) payments made pursuant to Article 1110; and (d) payments made pursuant to Article 1110; and 

(e) payments (e) payments arising under Section B.arising under Section B.

2.  [F]reely usable currency at the market rate of exchange . . 2.  [F]reely usable currency at the market rate of exchange . . ..
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NAFTA Article 1109:  Transfers NAFTA Article 1109:  Transfers (cont(cont’’d)d)

3.  No Party may require its investors to transfer, 3.  No Party may require its investors to transfer, 
or penalize its investors that fail to transfer, the or penalize its investors that fail to transfer, the 
income, earnings, profits or other amounts income, earnings, profits or other amounts 
derived from, or attributable to, investments in derived from, or attributable to, investments in 
the territory of another Party. the territory of another Party. 
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NAFTA Article 1109:  Transfers NAFTA Article 1109:  Transfers (cont(cont’’d)d)

ExceptionsExceptions
4. [A] Party may prevent a transfer through the equitable, non4. [A] Party may prevent a transfer through the equitable, non--

discriminatory and good faith application of its laws relating discriminatory and good faith application of its laws relating 
to: to: 

((a) bankruptcy, insolvency . . . ; a) bankruptcy, insolvency . . . ; 

(b) [ ] securities; (b) [ ] securities; 

(c) criminal offenses; (c) criminal offenses; 

(d) reports of transfers . . . ; or (d) reports of transfers . . . ; or 

(e) the satisfaction of judgments.(e) the satisfaction of judgments.

[ . . . .][ . . . .]
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NAFTA Article 2104:  NAFTA Article 2104:  
Balance of PaymentsBalance of Payments

Exception to Article 1109 Transfers ProvisionException to Article 1109 Transfers Provision
1. Nothing in this Agreement shall be construed to prevent a Par1. Nothing in this Agreement shall be construed to prevent a Party from ty from 

adopting or maintaining measures that restrict transfers where tadopting or maintaining measures that restrict transfers where the Party he Party 
experiences experiences serious balance of payments difficultiesserious balance of payments difficulties, or the , or the threat thereofthreat thereof, , 
and such restrictions are consistent with paragraphs 2 through 4and such restrictions are consistent with paragraphs 2 through 4 and are: and are: 

(a) consistent with paragraph 5 to the extent they are imposed o(a) consistent with paragraph 5 to the extent they are imposed on transfers n transfers 
other than Crossother than Cross--Border trade in financial services; or Border trade in financial services; or 

(b) consistent with paragraphs 6 and 7 to the extent they are im(b) consistent with paragraphs 6 and 7 to the extent they are imposed on posed on 
CrossCross--Border trade in financial services. Border trade in financial services. 
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NAFTA Article 2104:  NAFTA Article 2104:  
Balance of Payments Balance of Payments (cont(cont’’d)d)

Exception to Article 1109 Transfers ProvisionException to Article 1109 Transfers Provision
General Rules General Rules 

2. As soon as practicable after a Party imposes a measure under 2. As soon as practicable after a Party imposes a measure under this Article, this Article, 
the Party shall: the Party shall: 

(a) submit any current account exchange restrictions to the IMF (a) submit any current account exchange restrictions to the IMF for review for review 
under Article VIII of the Articles of Agreement of the IMF; under Article VIII of the Articles of Agreement of the IMF; 

(b) enter into good faith consultations with the IMF on economic(b) enter into good faith consultations with the IMF on economic adjustment adjustment 
measures to address the fundamental underlying economic problemsmeasures to address the fundamental underlying economic problems
causing the difficulties; and causing the difficulties; and 

(c) adopt or maintain economic policies consistent with such con(c) adopt or maintain economic policies consistent with such consultations.sultations.
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NAFTA Article 2104:  NAFTA Article 2104:  
Balance of Payments Balance of Payments (cont(cont’’d) d) 

Exception to Article 1109 Transfers ProvisionException to Article 1109 Transfers Provision
General Rules General Rules 

3. A measure adopted or maintained under this Article shall: 3. A measure adopted or maintained under this Article shall: 

(a) avoid unnecessary damage to the commercial, economic or fina(a) avoid unnecessary damage to the commercial, economic or financial ncial 
interests of another Party; interests of another Party; 

(b) not be more burdensome than necessary to deal with the balan(b) not be more burdensome than necessary to deal with the balance of ce of 
payments difficulties or threat thereof; payments difficulties or threat thereof; 

(c) be temporary and be phased out progressively as the balance (c) be temporary and be phased out progressively as the balance of payments of payments 
situation improves; situation improves; 

(d) be consistent with paragraph 2(c) and with the Articles of A(d) be consistent with paragraph 2(c) and with the Articles of Agreement of greement of 
the IMF; and the IMF; and 

(e) be applied on a national treatment or most(e) be applied on a national treatment or most--favoredfavored--nation treatment nation treatment 
basis, whichever is better. basis, whichever is better. 
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NAFTA Article 2104:  NAFTA Article 2104:  
Balance of Payments Balance of Payments (cont(cont’’d)d)

Exception to Article 1109 Transfers ProvisionException to Article 1109 Transfers Provision
General Rules General Rules 

4. A Party may adopt or maintain a measure under this Article th4. A Party may adopt or maintain a measure under this Article that gives at gives 
priority to services that are essential to its economic program,priority to services that are essential to its economic program, provided provided 
that a Party may not impose a measure for the purpose of protectthat a Party may not impose a measure for the purpose of protecting a ing a 
specific industry or sector unless the measure is consistent witspecific industry or sector unless the measure is consistent with paragraph h paragraph 
2(c) and with Article VIII(3) of the Articles of Agreement of th2(c) and with Article VIII(3) of the Articles of Agreement of the IMF. e IMF. 
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NAFTA Article 2104:  NAFTA Article 2104:  
Balance of Payments Balance of Payments (cont(cont’’d)d)

Exception to Article 1109 Transfers ProvisionException to Article 1109 Transfers Provision
5.  Restrictions imposed on transfers, 5.  Restrictions imposed on transfers, other thanother than on cross border trade in on cross border trade in 

financial servicesfinancial services: [a: [a--d]d]

Restrictions on CrossRestrictions on Cross--Border Trade Border Trade in Financial Services in Financial Services 

6.  A Party imposing a restriction on Cross6.  A Party imposing a restriction on Cross--Border trade in financial Border trade in financial 
serviceservicess:  :  

7.  In consultations under paragraph 6(b), the Parties shall: 7.  In consultations under paragraph 6(b), the Parties shall: 

(a) consider if measures adopted under this Article comply with (a) consider if measures adopted under this Article comply with paragraph 3, paragraph 3, 
in particular paragraph 3(c); and in particular paragraph 3(c); and 

(b) accept all findings of statistical and other facts presented(b) accept all findings of statistical and other facts presented by the IMF by the IMF 
relating to foreign exchange, monetary reserves and BoPs . . . .relating to foreign exchange, monetary reserves and BoPs . . . .
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USUS--Singapore FTA Singapore FTA 
Article 15.7:  TransfersArticle 15.7:  Transfers

1. Each Party shall permit all transfers relating to a covered 1. Each Party shall permit all transfers relating to a covered 
investment to be made freely and without delay into and out of iinvestment to be made freely and without delay into and out of its ts 
territory.  Such transfers include:territory.  Such transfers include:
(a) contributions to capital;(a) contributions to capital;
(b) profits, dividends, capital gains, and proceeds from the sal(b) profits, dividends, capital gains, and proceeds from the sale of all or any e of all or any 

part of the covered investment or from the partial or complete lpart of the covered investment or from the partial or complete liquidation iquidation 
of the covered investment;of the covered investment;

(c) interest, royalty payments, management fees, and technical a(c) interest, royalty payments, management fees, and technical assistance ssistance 
and other fees;and other fees;

(d) payments made under a contract entered into by the investor,(d) payments made under a contract entered into by the investor, or the or the 
covered investment, including payments made pursuant to a loan covered investment, including payments made pursuant to a loan 
agreement;agreement;

(e) payments made pursuant to Article 15.6 and Article 15.5.4; a(e) payments made pursuant to Article 15.6 and Article 15.5.4; andnd
(f) payments arising under Section C.(f) payments arising under Section C.
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USUS--Singapore FTA Singapore FTA 
Article 15.7:  TransfersArticle 15.7:  Transfers

2. Each Party shall permit transfers relating to a covered inves2. Each Party shall permit transfers relating to a covered investment to be made in a freely tment to be made in a freely 
usable currency at the market rate of exchange prevailing at theusable currency at the market rate of exchange prevailing at the time of transfer.time of transfer.

3. Each Party shall permit returns in kind relating to a covered3. Each Party shall permit returns in kind relating to a covered investment to be made as investment to be made as 
authorized or specified in an investment authorization or other authorized or specified in an investment authorization or other written agreement written agreement 
between the Party and a covered investment or an investor of thebetween the Party and a covered investment or an investor of the other Party.other Party.

4. Notwithstanding paragraphs 1, 2, and 3, a Party may prevent a4. Notwithstanding paragraphs 1, 2, and 3, a Party may prevent a transfer through the transfer through the 
equitable, nonequitable, non--discriminatory, and good faith application of its law relating tdiscriminatory, and good faith application of its law relating to:o:

(a) bankruptcy, insolvency, or the protection of the rights of c(a) bankruptcy, insolvency, or the protection of the rights of creditors;reditors;
(b) issuing, trading, or dealing in securities, futures, options(b) issuing, trading, or dealing in securities, futures, options, or derivatives;, or derivatives;
(c) financial reporting [f]or . . . law enforcement or financial(c) financial reporting [f]or . . . law enforcement or financial regulatory authorities;regulatory authorities;
(d) criminal or penal offenses; or(d) criminal or penal offenses; or
(e) ensuring compliance with orders or judgments in judicial or (e) ensuring compliance with orders or judgments in judicial or administrative administrative 

proceedings.proceedings.
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USUS--Singapore FTA Singapore FTA 
Article 15.7:  TransfersArticle 15.7:  Transfers

•• Exchange of LettersExchange of Letters

•• Annex 15AAnnex 15A
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Continental Casualty Co. v. Argentina, Continental Casualty Co. v. Argentina, 
ICSID, Award, Sept. 5, 2008ICSID, Award, Sept. 5, 2008

ARTICLE V ARTICLE V 
1.  [A]ll transfers 1.  [A]ll transfers related to an investmentrelated to an investment to be made freely and without to be made freely and without 
delay delay into and out of its territoryinto and out of its territory [[including]including]: (a) returns; (b) : (a) returns; (b) 
compensation pursuant to Article IV; (c) payments arising out ofcompensation pursuant to Article IV; (c) payments arising out of an an 
investment dispute; (d) payments made under a contract, includininvestment dispute; (d) payments made under a contract, including g 
amortization of principal and accrued interest payments made puramortization of principal and accrued interest payments made pursuant suant 
to a loan agreement directly related to an investment; (e) proceto a loan agreement directly related to an investment; (e) proceeds from eds from 
the sale or liquidation of all or any part of an investment; andthe sale or liquidation of all or any part of an investment; and (f) (f) 
additional contributions to capital for the maintenance or develadditional contributions to capital for the maintenance or development of opment of 
an investment. an investment. 

2.  [T]ransfers shall be made in a freely usable currency at the2.  [T]ransfers shall be made in a freely usable currency at the prevailing prevailing 
market rate of exchange . . . . market rate of exchange . . . . 

3.  [E]ither Party may maintain laws and regulations . . . . thr3.  [E]ither Party may maintain laws and regulations . . . . through the ough the 
equitable, nondiscriminatory and good faith application of its lequitable, nondiscriminatory and good faith application of its law.aw.
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Continental Casualty Co. v. Argentina, Continental Casualty Co. v. Argentina, 
ICSID, Award, Sept. 5, 2008ICSID, Award, Sept. 5, 2008

““This type of provision is a This type of provision is a standard feature of BITsstandard feature of BITs: the : the 
guarantee that a foreign investor shall be able to remit from guarantee that a foreign investor shall be able to remit from 
the investment country the income produced, the the investment country the income produced, the 
reimbursement of any financing received or royalty payment reimbursement of any financing received or royalty payment 
due, and the value of the investment made, plus any accrued due, and the value of the investment made, plus any accrued 
capital gain, in case of sale or liquidation, is fundamental to capital gain, in case of sale or liquidation, is fundamental to 
the freedom to make a foreign investment and an essential the freedom to make a foreign investment and an essential 
element of the promotional role of BITs.  This explains element of the promotional role of BITs.  This explains 
moreover the detailed list of permitted transfers that most moreover the detailed list of permitted transfers that most 
BITs set forth.  On the other hand, the Treaty terms show BITs set forth.  On the other hand, the Treaty terms show 
that such that such freedom is not without limitfreedom is not without limit..”” ¶¶ 239239
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Continental Casualty Co. v. Argentina, Continental Casualty Co. v. Argentina, 
ICSID, Award, Sept. 5, 2008ICSID, Award, Sept. 5, 2008

 Argentine CNA prevented from transferring to US;Argentine CNA prevented from transferring to US;

 Type of transfer at issue not within any art. V categories;Type of transfer at issue not within any art. V categories;

 Merely a change of type, location and currency of part of an Merely a change of type, location and currency of part of an 
existing investment;existing investment;

 A short term deposit abroad;A short term deposit abroad;

 Not a transfer related to an investment protected under art. Not a transfer related to an investment protected under art. 
V.V.
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Testimony before Testimony before 
US Congress on US BITsUS Congress on US BITs

Capital ControlsCapital Controls

““We are concerned that current provisions on financial We are concerned that current provisions on financial 
transfers would limit governmentstransfers would limit governments’’ ability to use legitimate ability to use legitimate 
measures designed to restrict the flow of capital in order to measures designed to restrict the flow of capital in order to 
protect themselves from financial instability.  Without protect themselves from financial instability.  Without 
adequate measures to prevent and respond to such adequate measures to prevent and respond to such 
financial instability, broad sustainable development will financial instability, broad sustainable development will 
remain out of reach for many developing countries.  The remain out of reach for many developing countries.  The 
increased frequency and severity of financial crises also increased frequency and severity of financial crises also 
hurts U.S. economic interests, as crisishurts U.S. economic interests, as crisis--stricken countries stricken countries 
devalue their currencies and flood the U.S. market with devalue their currencies and flood the U.S. market with 
underunder--priced exports in order to recover.priced exports in order to recover.””

•• Testimony of Thea Mei Lee, Policy Director AFLTestimony of Thea Mei Lee, Policy Director AFL--CIO Before the Subcommittee on Trade of the House of CIO Before the Subcommittee on Trade of the House of 
Representatives Committee on Ways and Means Representatives Committee on Ways and Means ““Investment Protections in U.S. Trade and Investment Investment Protections in U.S. Trade and Investment 
Agreements,Agreements,”” May 14, 2009 (May 14, 2009 (http://www.transnationalhttp://www.transnational--disputedispute--management.com/news/20090514management.com/news/20090514--testimonies.pdftestimonies.pdf))
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Testimony before Testimony before 
US Congress on US BITs US Congress on US BITs (cont(cont’’d)d)

Capital ControlsCapital Controls

““The United States should ensure The United States should ensure –– for the sake of developing for the sake of developing 
economies, international financial stability, and its own economies, international financial stability, and its own 
economic interests economic interests –– that countries have the policy that countries have the policy 
flexibility needed to impose capital controls in appropriate flexibility needed to impose capital controls in appropriate 
circumstances.  Also, as the international community circumstances.  Also, as the international community 
begins an important discussion on global financial begins an important discussion on global financial 
regulation, it is crucial that these international investment regulation, it is crucial that these international investment 
agreements not provide an obstacle to needed regulatory agreements not provide an obstacle to needed regulatory 
reform.reform.””

•• Testimony of Thea Mei Lee, Policy Director AFLTestimony of Thea Mei Lee, Policy Director AFL--CIO Before the Subcommittee on Trade of the House of CIO Before the Subcommittee on Trade of the House of 
Representatives Committee on Ways and Means Representatives Committee on Ways and Means ““Investment Protections in U.S. Trade and Investment Investment Protections in U.S. Trade and Investment 
Agreements,Agreements,”” May 14, 2009 (May 14, 2009 (http://www.transnationalhttp://www.transnational--disputedispute--management.com/news/20090514management.com/news/20090514--
testimonies.pdftestimonies.pdf))
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V.  ConclusionV.  Conclusion

•• Right of transfer of funds related to an investmentRight of transfer of funds related to an investment
•• Into the host StateInto the host State

•• Out of the host StateOut of the host State

•• No forced repatriation by home StateNo forced repatriation by home State

•• A Core Element of APEC EconomiesA Core Element of APEC Economies’’ IIAsIIAs

•• Various APEC formulationsVarious APEC formulations

 Appropriate limits on free transfersAppropriate limits on free transfers
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Thank youThank you
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Fair and Equitable TreatmentFair and Equitable Treatment

David A. Pawlak David A. Pawlak 

Kuala Lumpur, MalaysiaKuala Lumpur, Malaysia

June 15June 15--19, 200919, 2009

APECAPEC--UNCTAD Regional Training Course UNCTAD Regional Training Course 
on International Investment Agreements on International Investment Agreements 
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FET FET –– Topics To Be CoveredTopics To Be Covered

•• Overview Overview –– Competing FET InterpretationsCompeting FET Interpretations

•• FET Formulations among APEC EconomiesFET Formulations among APEC Economies

•• History of the NAFTA PartiesHistory of the NAFTA Parties’’ InterpretationInterpretation

•• NAFTA Decisions & the Free Trade CommissionNAFTA Decisions & the Free Trade Commission

•• US View of The FET StandardUS View of The FET Standard

•• Interpretations by NonInterpretations by Non--NAFTA TribunalsNAFTA Tribunals

•• Clarification of Standards In Recent TreatiesClarification of Standards In Recent Treaties
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Overview Overview –– Competing Competing 
FET InterpretationsFET Interpretations

•• Customary intCustomary int’’l law minimum l law minimum 
standard of treatment standard of treatment 

•• Autonomous Standard (embracing Autonomous Standard (embracing 
CIL MST components)CIL MST components)

•• Textual AnalysisTextual Analysis
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APEC Economies APEC Economies ––
FormulationsFormulations of the FET Standardof the FET Standard

No reference to international lawNo reference to international law

IndiaIndia--Indonesia BIT, art. 3(2)Indonesia BIT, art. 3(2)

““Investments . . . of each Contracting Party shall at all Investments . . . of each Contracting Party shall at all 

times be accorded times be accorded fair and equitable treatment fair and equitable treatment in the in the 

territory of the other Contracting Party.territory of the other Contracting Party.””
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APEC Economies APEC Economies ––
FormulationsFormulations of the FET Standardof the FET Standard

Addressing relationship between FET and Addressing relationship between FET and 
international lawinternational law

•• NAFTA 1105(1) & FTC InterpretationNAFTA 1105(1) & FTC Interpretation
(1) Each Party shall accord to investments of (1) Each Party shall accord to investments of 
investors of another Party treatment investors of another Party treatment in accordance in accordance 
with international law, including fair and equitable with international law, including fair and equitable 
treatmenttreatment and full protection and security.and full protection and security.

•• ChileChile--Peru ALC (signed 2006)Peru ALC (signed 2006)
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APEC Economies APEC Economies ––
FormulationsFormulations of the FET Standardof the FET Standard

Addressing relationship between FET and Addressing relationship between FET and 
international law international law (cont(cont’’d)d)

•• JapanJapan’’s IIAs with Mexico and the Philippiness IIAs with Mexico and the Philippines

““Note: This Article prescribes the customary international law miNote: This Article prescribes the customary international law minimum nimum 
standard of treatment of aliens as the minimum standard of treatstandard of treatment of aliens as the minimum standard of treatment ment 
to be afforded to investments of investors of the other Party. Tto be afforded to investments of investors of the other Party. The he 
concepts of concepts of ““fair and equitable treatmentfair and equitable treatment”” and and ““full protection and full protection and 
securitysecurity”” do not require treatment in addition to or beyond that which is do not require treatment in addition to or beyond that which is 
required by the customary international law minimum standard of required by the customary international law minimum standard of 
treatment of aliens treatment of aliens [...].[...].””
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APEC Economies APEC Economies ––
FormulationsFormulations of the FET Standardof the FET Standard

Omit any reference to FET and the Omit any reference to FET and the 
minimum standardminimum standard

•• AustraliaAustralia--Singapore FTA (2003) Singapore FTA (2003) 

•• New ZealandNew Zealand--Singapore FTA (2001) Singapore FTA (2001) 

•• New ZealandNew Zealand--Thailand CEP (2005)Thailand CEP (2005)
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For Further InformationFor Further Information

●● U.S. Department of StateU.S. Department of State
•• www.state.gov/s/l/c3439.htmwww.state.gov/s/l/c3439.htm

●● MexicoMexico’’s Ministry of Economys Ministry of Economy
•• http://www.economia.gob.mx/?P=5500http://www.economia.gob.mx/?P=5500

●● Foreign Affairs & International Trade Foreign Affairs & International Trade 
CanadaCanada
•• http://www.dfaithttp://www.dfait--maeci.gc.ca/tnamaeci.gc.ca/tna--nac/NAFTAnac/NAFTA--

en.aspen.asp
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NAFTA Article 1105:  Minimum NAFTA Article 1105:  Minimum 
Standard of TreatmentStandard of Treatment

(1) Each Party shall accord to investments (1) Each Party shall accord to investments 
of investors of another Party treatment of investors of another Party treatment in in 
accordance with international law, accordance with international law, 
including including fair and equitable treatment fair and equitable treatment and and 
full protection and security.full protection and security.

David A. Pawlak LLCDavid A. Pawlak LLC 1010

Scope of NAFTA Article 1105(1)Scope of NAFTA Article 1105(1)

•• Customary International Law Customary International Law 
Obligations Obligations –– Yes!Yes!

•• All International Law All International Law 
Obligations Obligations –– No!No!
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Basis for U.S. Interpretation Basis for U.S. Interpretation 

•• OECD Draft Convention on the Protection of OECD Draft Convention on the Protection of 
Foreign Property, 1963 and 1967Foreign Property, 1963 and 1967

•• OECD Committee on International Investment OECD Committee on International Investment 
and Multinational Enterprises Survey, 1984and Multinational Enterprises Survey, 1984

•• U.S. Bilateral Investment TreatiesU.S. Bilateral Investment Treaties

•• Canadian Statement of Implementation of the Canadian Statement of Implementation of the 
NAFTA, 1994NAFTA, 1994
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Basis for ClaimantsBasis for Claimants’’
InterpretationsInterpretations

●● Writings of publicistsWritings of publicists

•• F.A. MannF.A. Mann’’s 1981 British Yearbook of s 1981 British Yearbook of 
International Law article International Law article 
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NAFTA DecisionsNAFTA Decisions

 Metalclad Corp. v. United Mexican StatesMetalclad Corp. v. United Mexican States, ICSID Case No. , ICSID Case No. 
ARB (AF)/97/1 (Award) (Aug. 30, 2000)ARB (AF)/97/1 (Award) (Aug. 30, 2000)

 S.D. Myers v. CanadaS.D. Myers v. Canada (Partial Award) (Nov. 13, 2000) (Partial Award) (Nov. 13, 2000) 

 Pope & Talbot, Inc. v. CanadaPope & Talbot, Inc. v. Canada (Award) (Apr. 10, 2001)(Award) (Apr. 10, 2001)

 United Mexican States v. Metalclad Corp.United Mexican States v. Metalclad Corp., Supreme Court , Supreme Court 
of British Columbia, 2001 BSCS 664 (May 2, 2001) of British Columbia, 2001 BSCS 664 (May 2, 2001) 

David A. Pawlak LLCDavid A. Pawlak LLC
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NAFTA Free Trade CommissionNAFTA Free Trade Commission

•• The trade ministers of the three NAFTA countries The trade ministers of the three NAFTA countries 

•• Article 2001(2):Article 2001(2): The FTC shall The FTC shall ““resolve disputes resolve disputes 
that may arise regarding [the Agreementthat may arise regarding [the Agreement’’s] s] 
interpretation or application.interpretation or application.””

•• Article 1131(2):Article 1131(2): ““An interpretation by the An interpretation by the 
Commission of a provision of this Agreement Commission of a provision of this Agreement 
shall be bindingshall be binding on a Tribunal established under on a Tribunal established under 
[Section B of Chapter Eleven].[Section B of Chapter Eleven].””

David A. Pawlak LLCDavid A. Pawlak LLC
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FTC Interpretation July 2001FTC Interpretation July 2001

B. Minimum Standard of Treatment in Accordance with B. Minimum Standard of Treatment in Accordance with 
International LawInternational Law

1.  Article 1105 prescribes the customary international law 1.  Article 1105 prescribes the customary international law 
minimum standard of treatment of aliens as the minimum minimum standard of treatment of aliens as the minimum 
standard of treatment to be afforded to investments of standard of treatment to be afforded to investments of 
investors of another Party.investors of another Party.

2.  The concepts of 2.  The concepts of ““fair and equitable treatmentfair and equitable treatment”” and and ““full full 
protection and securityprotection and security”” do not require treatment in do not require treatment in 
addition to or beyond that which is required by the addition to or beyond that which is required by the 
customary international law minimum standard of customary international law minimum standard of 
treatment of aliens.treatment of aliens.

3.  A determination that there has been a breach of another 3.  A determination that there has been a breach of another 
provision of the NAFTA, or of a separate international provision of the NAFTA, or of a separate international 
agreement, does not establish that there has been a breach agreement, does not establish that there has been a breach 
of Article 1105(1). of Article 1105(1). 
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FTC Interpretation July 2001FTC Interpretation July 2001

““Article 1105(1) prescribes the customary Article 1105(1) prescribes the customary 
international law minimum standard of international law minimum standard of 
treatment of aliens as the minimum treatment of aliens as the minimum 
standard of treatment to be afforded to standard of treatment to be afforded to 
investments of investors of another Party.investments of investors of another Party.””

-- FTC Interpretation of July 31, 2001 FTC Interpretation of July 31, 2001 ¶¶ B(1)B(1)
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FTC Interpretation July 2001FTC Interpretation July 2001

““The concepts of The concepts of ‘‘fair and equitable fair and equitable 
treatmenttreatment’’ and and ‘‘full protection and full protection and 
securitysecurity’’ do not require treatment in do not require treatment in 
addition to or beyond that which is addition to or beyond that which is 
required by the customary international required by the customary international 
law minimum standard of treatment of law minimum standard of treatment of 
aliens.aliens.””

-- FTC Interpretation of July 31, 2001 FTC Interpretation of July 31, 2001 ¶¶ B(2)B(2)
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FTC Interpretation July 2001FTC Interpretation July 2001

““A breach of another provision of the A breach of another provision of the 
NAFTA, or of a separate international NAFTA, or of a separate international 
agreement, does not establish that there agreement, does not establish that there 
has been a breach of Article 1105(1).has been a breach of Article 1105(1).””

-- FTC Interpretation of July 31, 2001 FTC Interpretation of July 31, 2001 ¶¶ B(3)B(3)
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NAFTA Decisions after the FTC NAFTA Decisions after the FTC 
Interpretation of Article 1105(1)Interpretation of Article 1105(1)

Mondev IntMondev Int’’l v. USAl v. USA, ICSID AF, Award, Oct. 11, 2002, ICSID AF, Award, Oct. 11, 2002

““Article 1105(1) did not give a NAFTA Tribunal unfettered Article 1105(1) did not give a NAFTA Tribunal unfettered 
discretion to decide for itself, on a subjective basis, what wasdiscretion to decide for itself, on a subjective basis, what was
‘‘fairfair’’ or or ‘‘equitableequitable’’ in the circumstances of each particular in the circumstances of each particular 
case . . . the Tribunal is bound by the minimum standard as case . . . the Tribunal is bound by the minimum standard as 
established in State practice and in the jurisprudence of established in State practice and in the jurisprudence of 
arbitral tribunals.  It may not simply adopt its own arbitral tribunals.  It may not simply adopt its own 
idiosyncratic standard of what is idiosyncratic standard of what is ‘‘fairfair’’ or or ‘‘equitableequitable’’ without without 
reference to established sources of law.reference to established sources of law.””
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NAFTA Decisions after the FTC NAFTA Decisions after the FTC 
Interpretation of Article 1105(1)Interpretation of Article 1105(1)

United Parcel Service (United Parcel Service (““UPSUPS””) v. Canada) v. Canada, Award on , Award on 
Jurisdiction, Nov. 22, 2002Jurisdiction, Nov. 22, 2002

•• No customary international law minimum standard of No customary international law minimum standard of 
treatment implicated by anticompetitive practicestreatment implicated by anticompetitive practices

David A. Pawlak LLCDavid A. Pawlak LLC
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NAFTA Decisions after the FTC NAFTA Decisions after the FTC 
Interpretation of Article 1105(1)Interpretation of Article 1105(1)

ADF v. USAADF v. USA, ICSID AF, Award, Jan. 9, 2003, ICSID AF, Award, Jan. 9, 2003

““We are not convinced that the Investor has shown the We are not convinced that the Investor has shown the 
existence, in current customary international law, of a general existence, in current customary international law, of a general and and 
autonomous requirement (autonomous, that is from specific rules autonomous requirement (autonomous, that is from specific rules 
addressing particular, limited, contexts) to accord fair and addressing particular, limited, contexts) to accord fair and 
equitable treatment and full protection and security to foreign equitable treatment and full protection and security to foreign 
investments.  . . .investments.  . . .

[W]e ask:  are the U.S. measures here involved inconsistent [W]e ask:  are the U.S. measures here involved inconsistent 
with a general customary international law standard of treatmentwith a general customary international law standard of treatment
requiring a host State to accord requiring a host State to accord ““fair and equitable treatmentfair and equitable treatment”” . . . . . . 
to foreign investments in its territory? . . .to foreign investments in its territory? . . .
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NAFTA Decisions after the FTC NAFTA Decisions after the FTC 
Interpretation of Article 1105(1)Interpretation of Article 1105(1)

Loewen v. USALoewen v. USA, ICSID AF, Award, June 26, 2003, ICSID AF, Award, June 26, 2003

“‘“‘[F]air and equitable treatment[F]air and equitable treatment’’ and and ‘‘full protection and full protection and 
securitysecurity’’ . . .  constitute obligations only to the extent that they . . .  constitute obligations only to the extent that they 
are recognized by customary international law.  . . . .  To the are recognized by customary international law.  . . . .  To the 
extent, if at all, that NAFTA Tribunals in extent, if at all, that NAFTA Tribunals in Metalclad Corp v. Metalclad Corp v. 
United Mexican StatesUnited Mexican States, , S.D. Myers,  Inc. v. Government of S.D. Myers,  Inc. v. Government of 
CanadaCanada and and Pope & Talbot, Inc. v. CanadaPope & Talbot, Inc. v. Canada may  have expressed may  have expressed 
contrary views, those views must be disregarded.contrary views, those views must be disregarded.””
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NAFTA Decisions after the FTC NAFTA Decisions after the FTC 
Interpretation of Article 1105(1)Interpretation of Article 1105(1)

Waste Management II v. Mexico, Waste Management II v. Mexico, ICSID AF, April 30, ICSID AF, April 30, 
2004, 2004, ¶¶ 9898

““[T]he minimum standard of treatment of [F&ET] is infringed [T]he minimum standard of treatment of [F&ET] is infringed 
by conduct attributable to the State and harmful to the claimantby conduct attributable to the State and harmful to the claimant
if . . . arbitrary, grossly unfair, unjust or idiosyncratic, is if . . . arbitrary, grossly unfair, unjust or idiosyncratic, is 
discriminatory and exposes the claimant to sectional or racial discriminatory and exposes the claimant to sectional or racial 
prejudice, or involves a lack of due process leading to an prejudice, or involves a lack of due process leading to an 
outcome which offends judicial propriety outcome which offends judicial propriety –– as might be the case as might be the case 
with a manifest failure of natural justice in judicial proceedinwith a manifest failure of natural justice in judicial proceedings gs 
or a complete lack of transparency and candour in an or a complete lack of transparency and candour in an 
administrative process . . . . administrative process . . . . 
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NAFTA Decisions after the FTC NAFTA Decisions after the FTC 
Interpretation of Article 1105(1)Interpretation of Article 1105(1)

Waste Management II v. Mexico, Waste Management II v. Mexico, ICSID AF, April 30, ICSID AF, April 30, 
2004, 2004, ¶¶ 9898 (cont(cont’’d)d)

““. . . . In applying this standard it is relevant that the treatm. . . . In applying this standard it is relevant that the treatment ent 
is in breach of representations made by the host State which is in breach of representations made by the host State which 
were reasonably relied on by the claimant.were reasonably relied on by the claimant.””
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NAFTA Decisions after the FTC NAFTA Decisions after the FTC 
Interpretation of Article 1105(1)Interpretation of Article 1105(1)

International Thunderbird Gaming Corp. v. Mexico, International Thunderbird Gaming Corp. v. Mexico, 
(UNCITRAL)(UNCITRAL) Final Award, Jan. 26, 2006Final Award, Jan. 26, 2006

““a gross denial of justice or manifest arbitrariness falling a gross denial of justice or manifest arbitrariness falling 
below acceptable international standardsbelow acceptable international standards””

And also holding that . . . And also holding that . . . 

““the administrative process requirement is lower than that the administrative process requirement is lower than that 
of judicial processof judicial process..””
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US View of NAFTA FET StandardUS View of NAFTA FET Standard

US CounterUS Counter--Memorial in Memorial in Glamis Gold v. USA, Glamis Gold v. USA, 
dated Sept. 19, 2006dated Sept. 19, 2006

•• addressing the absence of addressing the absence of ““any relevant State practice to any relevant State practice to 
support its contention that States are obligated under support its contention that States are obligated under 
international law to provide a transparent and predictable international law to provide a transparent and predictable 
framework for foreign investment.framework for foreign investment.”” pp. 226pp. 226--27 27 

•• addressing the absence of addressing the absence of ““of any customary international of any customary international 
law rule requiring States to regulate in such a manner law rule requiring States to regulate in such a manner ––
or refrain from regulating or refrain from regulating –– so as to avoid upsetting so as to avoid upsetting 
foreign investorsforeign investors’’ settled expectations with respect to their settled expectations with respect to their 
investments.investments.”” pp. 230pp. 230--3333
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US View of NAFTA FET StandardUS View of NAFTA FET Standard

US CounterUS Counter--Memorial in Memorial in Glamis Gold v. USA, Glamis Gold v. USA, 
dated Sept. 19, 2006 dated Sept. 19, 2006 (cont(cont’’d)d)

•• rejecting attempts to rejecting attempts to ““lift one factor to be considered in lift one factor to be considered in 
an indirect expropriation claim [i.e., legitimate an indirect expropriation claim [i.e., legitimate 
expectations] and adopting that factor as the sole test for expectations] and adopting that factor as the sole test for 
a violation of the minimum standard of treatment.a violation of the minimum standard of treatment.”” pp. pp. 
233233--34 34 
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Competing Interpretations RecapCompeting Interpretations Recap

•• Customary intCustomary int’’l law minimum standard l law minimum standard 
of treatment of treatment 

•• 2004 US Model BIT & Recent Treaties 2004 US Model BIT & Recent Treaties 

•• Autonomous Standard Autonomous Standard 

•• Textual AnalysisTextual Analysis
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Autonomous Standard Autonomous Standard -- Components Components 

““(i) refraining from discriminatory conduct;(i) refraining from discriminatory conduct;

(ii) providing security for reasonable, investment(ii) providing security for reasonable, investment--backed backed 
expectations; expectations; 

(iii) refraining from arbitrary conduct; and (iii) refraining from arbitrary conduct; and 

(iv) providing transparency and due process.(iv) providing transparency and due process.””
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TECMED v. MexicoTECMED v. Mexico, ICSID AF, , ICSID AF, 
Award, May 29, 2003, Award, May 29, 2003, ¶¶ 154 excerpts154 excerpts

[I]n light of the good faith principle established by internatio[I]n light of the good faith principle established by international nal 
law, [the provision] requires the Contracting Parties to law, [the provision] requires the Contracting Parties to 
provide to international investments provide to international investments treatment that does not treatment that does not 
affect the basic expectations that were taken into account by thaffect the basic expectations that were taken into account by the e 
foreign investor to make the investmentforeign investor to make the investment. The foreign investor . The foreign investor 
expects the host State to act in a consistent manner, expects the host State to act in a consistent manner, free from free from 
ambiguity and totally transparentlyambiguity and totally transparently in its relations with the in its relations with the 
foreign investor, so that it may know beforehand any and all foreign investor, so that it may know beforehand any and all 
rules and regulations that will govern its investments, as well rules and regulations that will govern its investments, as well 
as the goals of the relevant policies and administrative as the goals of the relevant policies and administrative 
practices or directives, to be able to plan its investment and practices or directives, to be able to plan its investment and 
comply with such regulations. . . . comply with such regulations. . . . 
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TECMED v. MexicoTECMED v. Mexico, ICSID AF, , ICSID AF, 
Award, May 29, 2003, Award, May 29, 2003, ¶¶ 154 excerpts154 excerpts

““The foreign investor also The foreign investor also expects the host State expects the host State to act to act 
consistently, i.e. without arbitrarily revoking any preexisting consistently, i.e. without arbitrarily revoking any preexisting 
decisions or permits issued by the Statedecisions or permits issued by the State that were relied upon that were relied upon 
by the investor to assume its commitments as well as to plan by the investor to assume its commitments as well as to plan 
and launch its commercial and business activities. . . .  The and launch its commercial and business activities. . . .  The 
investor also expects the State to use the legal instruments thainvestor also expects the State to use the legal instruments that t 
govern the actions of the investor or the investment in govern the actions of the investor or the investment in 
conformity with the function usually assigned to such conformity with the function usually assigned to such 
instruments, and not to deprive the investor of its investment instruments, and not to deprive the investor of its investment 
without the required compensation. [. . . .]without the required compensation. [. . . .]””
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Saluka v. Czech RepublicSaluka v. Czech Republic, UNCITRAL, , UNCITRAL, 
Partial Award, March 17, 2006Partial Award, March 17, 2006

DutchDutch--Czech BIT, art. 3(1)Czech BIT, art. 3(1)

““Each Contracting Party shall ensure Each Contracting Party shall ensure fair and equitable fair and equitable 
treatmenttreatment to the investments of investors of the other to the investments of investors of the other 
Contracting Party and shall not impair, by unreasonable or Contracting Party and shall not impair, by unreasonable or 
discriminatory measures, the operation, management, discriminatory measures, the operation, management, 
maintenance, use, enjoyment or disposal thereof by those maintenance, use, enjoyment or disposal thereof by those 
investors.investors.””

●● No reference to international lawNo reference to international law
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Saluka v. Czech RepublicSaluka v. Czech Republic, UNCITRAL, , UNCITRAL, 
Partial Award, March 17, 2006, pp. 60Partial Award, March 17, 2006, pp. 60--61 61 

●● General  standards cannot be reduced to a precise General  standards cannot be reduced to a precise 
statement of rulesstatement of rules

●● Not a decision Not a decision ex aequo et bonoex aequo et bono

●● Not an openNot an open--ended mandate to secondended mandate to second--guess guess 
government decisiongovernment decision--makingmaking

●● Specification through judicial practiceSpecification through judicial practice

David A. Pawlak LLCDavid A. Pawlak LLC 3434

Saluka v. Czech RepublicSaluka v. Czech Republic, UNCITRAL, , UNCITRAL, 
Partial Award, March 17, 2006, Partial Award, March 17, 2006, ¶¶ 309309

 ““[FET] is an [FET] is an autonomousautonomous Treaty standard and must be Treaty standard and must be 
interpreted, in light of the object and purpose of the Treaty, interpreted, in light of the object and purpose of the Treaty, 
so as to avoid conduct [ ] that clearly provides disincentives so as to avoid conduct [ ] that clearly provides disincentives 
to foreign investors.  [W]ithout undermining its legitimate to foreign investors.  [W]ithout undermining its legitimate 
right to take measures for the protection of the public right to take measures for the protection of the public 
interest, [the State] has therefore assumed an obligation to interest, [the State] has therefore assumed an obligation to 
treat a foreign investortreat a foreign investor’’s investment in a way that s investment in a way that does not does not 
frustrate the investorfrustrate the investor’’s underlying legitimate and reasonable s underlying legitimate and reasonable 
expectationsexpectations.  A foreign investor whose interests are protected .  A foreign investor whose interests are protected 
under the Treaty is entitled to expect that the [State] will under the Treaty is entitled to expect that the [State] will not not 
act in a way that is manifestly inconsistent, nonact in a way that is manifestly inconsistent, non--transparent, transparent, 
unreasonable (i.e. unrelated to some rational policy), or unreasonable (i.e. unrelated to some rational policy), or 
discriminatory (i.e. based on unjustifiable distinctionsdiscriminatory (i.e. based on unjustifiable distinctions).).””
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Evolution of Treaty PracticeEvolution of Treaty Practice

 Clarification of Standards, Clarification of Standards, e.g.e.g.::

•• U.S.U.S.--AustraliaAustralia

•• U.S.U.S.--Singapore FTASingapore FTA

•• U.S.U.S.--Morocco FTAMorocco FTA

•• U.S.U.S.--Chile FTAChile FTA

•• 2004 US Model BIT2004 US Model BIT

•• USUS--Colombia TPAColombia TPA

•• CanadaCanada’’s new models new model
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U.S.U.S.--Australia FTAAustralia FTA

Article 11.5:  Minimum Standard of TreatmentArticle 11.5:  Minimum Standard of Treatment

1.  Each Party shall accord to covered investments 1.  Each Party shall accord to covered investments 
treatment in accordance with the customary treatment in accordance with the customary 
international law minimum standard of treatment of international law minimum standard of treatment of 
aliens, including fair and equitable treatment and full aliens, including fair and equitable treatment and full 
protection and security.protection and security.

1111--11Article 11.5 shall be interpreted in accordance with Article 11.5 shall be interpreted in accordance with 
Annex 11Annex 11--AA..
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U.S.U.S.--Australia FTAAustralia FTA

Article 11.5:  Minimum Standard of TreatmentArticle 11.5:  Minimum Standard of Treatment1111--1 1 (Cont(Cont’’d) d) 

2.  For greater certainty, . . .2.  For greater certainty, . . .““fair and equitable treatmentfair and equitable treatment”” . . . do[es] not . . . do[es] not 
require treatment in addition to or beyond that which is requirerequire treatment in addition to or beyond that which is required by that d by that 
standard, and do[es] not create additional substantive rights. Tstandard, and do[es] not create additional substantive rights. The he 
obligation in paragraph 1 to provide:obligation in paragraph 1 to provide:

(a) (a) ““fair and equitable treatmentfair and equitable treatment”” includes the obligation not to deny includes the obligation not to deny 
justice in criminal, civil, or administrative adjudicatory procejustice in criminal, civil, or administrative adjudicatory proceedings in edings in 
accordance with the principle of due process embodied in the priaccordance with the principle of due process embodied in the principal ncipal 
legal systems of the world; . . . .legal systems of the world; . . . .

1111--11Article 11.5 shall be interpreted in accordance with Annex 11Article 11.5 shall be interpreted in accordance with Annex 11--A. A. 

David A. Pawlak LLCDavid A. Pawlak LLC
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U.S.U.S.--Australia FTAAustralia FTA

Article 11.5:  Minimum Standard of TreatmentArticle 11.5:  Minimum Standard of Treatment1111--1 1 (Cont(Cont’’d)d)

3.  A determination that there has been a breach of another 3.  A determination that there has been a breach of another 
provision of this Agreement, or of a separate international provision of this Agreement, or of a separate international 
agreement, does not establish that there has been a breach of agreement, does not establish that there has been a breach of 
this Article.this Article.

1111--11Article 11.5 shall be interpreted in accordance with Annex Article 11.5 shall be interpreted in accordance with Annex 
1111--A.A.
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U.S.U.S.--Australia FTAAustralia FTA

Annex 11Annex 11--AA
Customary International LawCustomary International Law

The Parties confirm their shared understanding that The Parties confirm their shared understanding that 
““customary international lawcustomary international law”” generally and as specifically generally and as specifically 
referenced in Article 11.5 and Annex 11referenced in Article 11.5 and Annex 11--B B results from a results from a 
general and consistent practice of States that they follow from general and consistent practice of States that they follow from 
a sense of legal obligationa sense of legal obligation. With regard to Article 11.5, the . With regard to Article 11.5, the 
customary international law minimum standard of customary international law minimum standard of 
treatment of aliens refers to all customary international law treatment of aliens refers to all customary international law 
principles that protect the economic rights and interests of principles that protect the economic rights and interests of 
aliens.aliens.
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V.  ConclusionV.  Conclusion

•• Various APEC EconomiesVarious APEC Economies’’ FET formulations FET formulations 

•• NAFTA PartiesNAFTA Parties’’ interpretation interpretation 

•• NonNon--NAFTA Tribunal interpretations of FET standardsNAFTA Tribunal interpretations of FET standards

 Defensive & offensive reliance on IIAsDefensive & offensive reliance on IIAs

 Attracting FDIAttracting FDI

 Future Negotiations Future Negotiations -- Learning from Other StatesLearning from Other States’’
ExperiencesExperiences

David A. Pawlak LLCDavid A. Pawlak LLC 4141

Thank youThank you

Grojecka 40/m 11Grojecka 40/m 11
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Fair and Equitable Treatment
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I. Chinese Practice and Proposed 
Change

1. Chinese practice
2. Proposed change



1.Chinese Practice

A. No FET Clause
B. Location
C. Criteria of reference
D. Exception



A. No FET clause

l Rare: eg. BITs with Japan, Korea, Turkey, former 
Czechoslovakia, Romania (both 1983 &1994 
versions) and Belarus 

l Reasons: ?l Reasons: ?
l Implications: Can FET be presumed? 



B. Location 

l Preamble: 
l Rare: Sweden, Denmark BITs
l Legal effect? 
l Repeated in following substantive articlesl Repeated in following substantive articles

l Substantive provisions:
l Promotion and protection of investment
l Standard of treatment 
l Both: implications: application to both admission and 

operation phases?



C. Criteria of reference 

l Domestic Law of the Host State
l “Each Contracting party shall, subject to its laws and regulations, 

at all times ensure equitable treatment to the investments of the 
investors of the other Contracting Party.”---Finland BIT 1984, 
Article 3.

l IL relevant?

l Present treaty
l “2�Investments approved under Article 2 shall be accorded fair 

and equitable treatment and protection in accordance with this 
Agreement.”---Singapore BIT 1985, Article 3(2). 

l Repetition of protection, or additional obligation?
l IL relevant?



C. Criteria of reference

l Principles of International Law
l Party-Accepted PILs: “The treatment and protection referred to 

in Paragraphs 1 and 2 of the Article 3 in the Agreement (FET) 
shall not be less favourable than that contained in generally 
recognised principles and rules of international law accepted by 
both contracting Parties.”1984 BLEU BITboth contracting Parties.”1984 BLEU BIT

l Common PILs: Article 143 Fair and Equitable Treatment
1. Investments of investors of each Party shall at all times be 
accorded fair and equitable treatment and shall enjoy the full 
protection and security in the territory of the other Party in 
accordance with commonly accepted rules of international law.

---New Zealand FTA Ch11



C. Criteria of reference
l Principles of International Law

l IMS: 
1. Each Contracting Party shall accord to investments of investors of the 
other Contracting Party treatment in accordance with international law, 
including fair and equitable treatment and full protection and security.
2. For greater certainty, this Article prescribes the international law 2. For greater certainty, this Article prescribes the international law 
minimum standard of treatment of aliens as the minimum standard of 
treatment to be afforded to investments of investors of the other 
Contracting Party. The concepts of “fair and equitable treatment” and 
“full protection and security” do not require treatment in addition to or 
beyond that which is required by the international law minimum 
standard of treatment of aliens as evidence of State practice and opinio 
juris. A determination that there has been a breach of another provision 
of this Agreement, or of a separate international agreement, does not 
establish that there has been a breach of this Article. --Mexico BIT 2008



C. Criteria of reference

l Other BIT standards: MFN or/and NT
l 1. Investments and activities associated with 

investments of investors of either Contracting Party 
shall be accorded equitable treatment and shall enjoy shall be accorded equitable treatment and shall enjoy 
protection in the territory of the other Contracting Party. 

l 2. The treatment and protection referred to in 
Paragraph 1 of this Article shall not be less favourable 
than that accorded to investments and activities 
associated with investments of investors of any third 
State. ---Poland BIT, Article 3.



Exceptions

l Express exceptions:
l Rare: “all or nothing” approach
l Public order exception: “for the maintenance of public 

order and in defence of the State law.”---BLEU BIT order and in defence of the State law.”---BLEU BIT 
1984, Article 3 (2).

l Implied exceptions?



2. Proposed change
Article 3 Fair and Equitable Treatment
1. Each Contracting Party shall accord to investments of investors of the other 

Contracting Party in its territory fair and equitable treatment and full 
protection and security.

2. “Fair and equitable treatment” requires, in particular, that investors and 
their investment are not denied equitable treatment in relevant judicial or 
administrative procedures, or are subject to unfair or inequitable obligations,  administrative procedures, or are subject to unfair or inequitable obligations,  
in according with the law of the host state and general principles of law.

3. “full protection and security” requires that the contracting parties, when 
performing the duties of investment protection and security, adopt 
reasonable necessary measures, which under any circumstances shall not 
means that investors be treated more favourably than nationals of the 
Contracting party in which the investment is made.

4. A determination that there has been a breach of another provision of this 
Agreement, or of a separate international agreement, does not establish that 
there has been a breach of this Article.



Calove in Chinese BIT?

l Domestic law standard 
l National treatment maximum
l Relevance of IL?



II. Regional practice and prospect

1. APEC practice
l No mentioning in APEC Non-Binding Principles
l APEC 2007 study conclusion:

l Included in all by three APEC IIAs
l Largely undefined
l Five approaches: similar to Chinese practice

§ No reference to IL (India-Indensia BIT)
§ FET, and no less than MFN (Lebanon-Malasia BIT)
§ NAFTA (FET by IL +interpretative note; Japan BITs with Mexico and 

Philippines)
§ North American Model BITs (FET=IMS)
§ No FET/IMS: eg Australia-Sinpgapore FTA



APEC prospect on FET

l Emerging APEC consensus on FET=IMS;
l Recent APEC BIT practice including notably Sino-

Mexico BIT

l Continuous tension between domestic and l Continuous tension between domestic and 
international standards in defining FET?



Conclusion 

l Chinese practice:
l Diversity in acceptance, location, criteria and 

exceptions
l Growing acceptance of international l Growing acceptance of international 

l Proposed change: FET=NT?
l APEC practice: diversity and growing acceptance 
l APEC prospect: consensus or controversy?



Thank you!

Professor Wenhua Shan

School of Law
Xi'an Jiaotong University

Department of Law
Oxford Brookes University

21/07/2009UNCTAD-APEC Regional Training Course, Kuala 
Lumpur, June 2009
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Heading Hill Hall
Oxford OX3 0BP, UK
Tel: 01865 484936
Fax: 01865 483937
Email: wshan@ brookes.ac.uk
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APEC‐UNCTAD Regional Training Course 

Expropriation

Alejandro Faya‐Rodríguez
Consultant, Counsellor‐at‐law, MJur, MPP

Professor of International Law on Foreign Investment

Kuala Lumpur, June 2009

Concept

• Not defined by treaty, but by customary 
international law

• Some treaties may even complicate things!

– “Additional” categories

– Measures “similar” to expropriation, instead of 
“equivalent”

Concept Other notions

• Nationalization = full scale

• “Creeping” = progressive, a type of “indirect”

Conditions

• A sovereign right of States

• But subject to certain rules:

– Due process

– No discrimination

– Compensation

– Public purpose

Article 1101 of NAFTA
¿how many categories?

1. No Party may directly or indirectly nationalize or 
expropriate an investment of an investor of another Party 
in its territory or take a measure tantamount to 
nationalization or expropriation of such an investment 
("expropriation"), except:

(a) for a public purpose; 
(b) on a non‐discriminatory basis; 
(c) in accordance with due process of law and Article 1105(1); and 
(d) on payment of compensation in accordance with paragraphs 2 

through 6.
…. 

1

2

3???



US Model BIT (2004)

Article 6:  Expropriation and Compensation

1. Neither Party may expropriate or nationalize a covered 
investment either directly or indirectly through measures 
equivalent to expropriation or nationalization 
(“expropriation”), except:

(a) for a public purpose;   

(b) in a non‐discriminatory manner;   

(c) on payment of prompt, adequate, and effective compensation; 
and   

(d) in accordance with due process of law and Article 5 [Minimum 
Standard of Treatment](1) through (3).

1

2

New Zealand‐China FTA

Article 145

1. Neither Party shall expropriate, nationalize or take other 
equivalent measures (“expropriation”) against investments of 
investors of the other Party in its territory, unless the 
expropriation is: (a) for a public purpose; (b) in accordance 
with applicable domestic law; (c) carried out in a non‐
discriminatory manner; (d) not contrary to any undertaking 
which the Party may have given; and (e) on payment of 
compensation in accordance with paragraphs 2, 3 and 4.

2‐4…

1

2

World Bank Guidelines (1992)

IV EXPROPRIATION AND UNILATERAL ALTERATIONS OR 
TERMINATION OF CONTRACTS

1. A State may not expropriate or otherwise take in whole 
or in part a foreign private investment in its territory, or 
take measures which have similar effects, except where 
this is done in accordance with applicable legal 
procedures, in pursuance in good faith of a public 
purpose, without discrimination on the basis of 
nationality and against the payment of appropriate 
compensation.

…

Attention!

Compensation standards
• Customary international law

– Just compensation (Norwegian shipowners)
– Full reparation (Chorzow Factory)
– Prompt, adequate and effective compensation (Formula Hull)
– Just compensation/full value (Iran‐Us Mixed Tribunal)
– Appropriate compensation (UN)  

• International investment agreements

– Fair market value (NAFTA, World Bank Guidelines, CAFTA, Korea‐
Singapore FTA, Japan‐Malaysia EPA, China‐Peru FTA, World Bank 
Guidelines)

– Value or genuine value (Netherlands Model BIT, Indian Model BIT, UK 
Model BIT)

– Market value (Australia‐Uruguay BIT)

Compensation – the relevant 
factor

• Investment tribunals are essentially 
compensation tribunals 

• However, international law may distinguish 
between:

– Expropriations “per se”

– Expropriations “submodo”

¿What may be expropriated?

• Under customary international law, only property 
rights

• However, under investment treaties other concepts 
defined as “investments” may also be expropriated
– e.g. contracts

• Certain intangibles cannot (or should not) be 
expropriated
– “Market share”, “goodwill” or “expectations”



¿Which measures?

• Legally, any “measure”, but more often stemming from 
administrative or legislative action:

– Decrees (direct)
» Santa Elena v Costa Rica; ADC v Hungary

– Denial or revocations of permits, licenses or concessions 
» Metalclad v Mexico; Tecmed v Mexico; Middle East Cement v Egypt

– Taxation
» Occidental v Ecuador; Revere Copper v OPIC

– Health
» Vivendi II v Argentina

– Corporate interference
» CME v Czech Republic

Determining an indirect expropriation

Step 1: economic impact

• Total or substantial damage
» substantial = cuasitotal = “equivalent effect”

• Partial or temporary damages, mere 
interference or non control‐depriving 
measures are insufficient

Step 1: economic impact

Step 1: economic impact Step 2: nature of the measure

Measure 
WITHOUT 
public 
purpose

TOTAL 
DAMAGE EXPRO



Step 2: nature of the measure Step 2: nature of the measure

Measure 
WITH 
public 
purpose  

TOTAL 
damage

EXPRO

NO 
EXPRO 

Step 2: nature of the measure
Step 2: how to draw the line?

Legitimate non‐compensable 
measure
It is always of public purpose, but 
additionally, it constitute part of the 
basic functioning of the State. 

Non discriminatory measures of 
general application: health, 
environment, competition, justice 
administration, public security, 
consumer protection, etc.

Expropriation

Targeted act.

The cost concentrates in one 
private. 

The measure is extraordinary.

Step 2: police powers

“…state measures, prima facie a lawful exercise of powers of 
governments, may affect foreign interests considerably without 
amounting to expropriation”.

Ian Brownlie, Principles of Public International Law

“…boda fide taxation, regulation, forfeiture for crime, or other 
action of the kind that is commonly accepted as within the police 
powers of States”.

Restatement (Third) of the Foreign Relations Law of the US

Step 2: police powers



Step 2: police powers US Model BIT (annex on expro)

– (a) The determination of whether an action or series of actions by a Party, in 
a specific fact situation, constitutes an indirect expropriation, requires a 
case‐by‐case, fact‐based inquiry that considers, among other factors:

• (i) the economic impact of the government action, although the fact 
that an action or series of actions by a Party has an adverse effect on 
the economic value of an investment, standing alone, does not establish 
that an indirect expropriation has occurred; 

• (ii) the extent to which the government action interferes with distinct, 
reasonable investment‐backed expectations; and 

• (iii) the character of the government action

– (b) Except in rare circumstances, non‐discriminatory regulatory actions by a 
Party that are designed and applied to protect legitimate public welfare 
objectives, such as public health, safety, and the environment, do not 
constitute indirect expropriations.

MIGA Convention (1985)

The Agency may guarantee eligible investments against a loss 

resulting, inter alia, from: 

“any legislative action or administrative action or omission 
attributable to the host government which has the effect of 
depriving the holder of a guarantee of his ownership or 
control of, or a substantial benefit from, his investment, with 
the exception of non‐discriminatory measures of general 
application which the governments normally take for the 
purpose of regulating economic activity in their territories”.

Step 3: Compensation

• Depending the type of investment

• The “discounted cash flow” method should
apply in limited cases

• The compensation for expropriation is
different from the compensation for other
breaches

Conclusions

1. There is no “magic formula” as to determine an 
indirect expropriation. A case‐by‐case analysis is 
mandatory, taking into account all relevant factors

1. However, jurisprudence has shown a solid pattern. As 
opposed other standards, the threshold remains high  

2. International law has yet to draw the line between 
non‐compensable and expropriatory regulations

Conclusions

4. Negotiators are advised to reflect customary
international law in the treaty, in a very
precise manner. No need to expand the
concept! 

5. Upon a claim, the main defense lays in 
showing a partial damage, or in evidencing a 
legitimate exercise of the State police powers



Thanks!

afaya@afrconsulting.com.mx

afayardz@gmail.com



 

 

 
 

 
 

APEC-UNCTAD REGIONAL TRAINING COURSE ON THE 
CORE ELEMENTS OF INTERNATIONAL INVESTMENT 

AGREEMENTS IN THE APEC REGION 
 

 
 
 

Presentations 
 
 

Kuala Lumpur, Malaysia 
15-19 June 2009 

 
 
 
 
 
 
 

 
 

Produced for: 
Asia Pacific Economic Cooperation Secretariat 
35 Heng Mui Keng Terrace  
Singapore 119616 
Tel: (65) 68919 600  Fax: (65) 68919 690 
Email: info@apec.org   
Website: www.apec.org 
 
©2009 APEC Secretariat 
 
APEC#209-CT-01.5 
 
 



1

Expropriation:
A comment

Vilawan Mangklatanakul

17 June 2009

Current Practice 

 No real distinction between “direct” and 
“indirect” expropriation

 No clear definition of “indirect” expropriation

 An “equivalent effect” test
 transfer of property/deprivation of control of 

investment/total damage

 Assessment on a case by case basis

General BIT’s provisions

 “shall not be expropriated, nationalised or 
subjected to any other measures having effect 
equivalent to nationalisation or expropriation”

 Public purposes related to internal needs

 Due process of law

 Non-discriminatory basis

 Prompt, effective and adequate compensation

Problems

 Vague language creates uncertainty

 Difference in interpretation

 What is “customary international law”?

 Lawyers and government often do think 
the same way

Practices in FTA negotiations

 US Model: Attempt to specify the criteria/factors 
in determining an expropriation

 Prefer to decide between the Parties to a treaty 
than to leave it to decision of arbitrators  

 Increasingly adopted in recent FTA negotiations 
in ASEAN, ie ACIA, ANZFTA 

Rules for interpretation
 Annex 1 Expropriation and Compensation
1. An action or a series of related actions by a Party cannot constitute an expropriation unless it 

interferes with a tangible or intangible property right or property interest in a covered investment.
2. Article 9(1) addresses two situations:
(a)   the first situation is direct expropriation, where a covered investment is nationalised or otherwise 

directly expropriated through formal transfer of title or outright seizure; and
(b) the second situation is where an action or series of related actions by a Party has an effect 

equivalent to direct expropriation without formal transfer of title or outright seizure. 
3. The determination of whether an action or series of related actions by a Party, in a specific fact 

situation, constitutes an expropriation of the type referred to in Paragraph 2(b) requires a case-by-
case, fact-based inquiry that considers, among other factors:

(a) the economic impact of the government action, although the fact that an action or series of related 
actions by a Party has an adverse effect on the economic value of an investment, standing alone, 
does not establish that such an expropriation has occurred;

(b) whether the government action breaches the government’s prior binding written commitment to 
the investor whether by contract, licence or other legal document; and

(c) the character of the government action, including, its objective and whether the action is 
disproportionate to the public purpose[1].

4. Non-discriminatory regulatory actions by a Party that are designed and applied to achieve 
legitimate public welfare objectives, such as the protection of public health, safety, and the 
environment do not constitute expropriation of the type referred to in Paragraph 2(b). (ANZFTA)

[1]“Public purpose” shall be read with reference to Article 9(1)(a) and Article 9(6).
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Taxation measures

 “If there is a dispute described in article 18.1 (Scope and 
Definitions) of Chapter 11 (Investment) that may relate to 
a taxation measure, the relevant Parties, including 
representatives of their tax administrations, shall hold 
consultations.  Any tribunal established pursuant to 
section B (Investment Disputes between a Party and an 
investor) of Chapter 11 (Investment) shall accord 
serious consideration to a joint decision of the 
relevant Parties as to whether the measure in question is 
a taxation measures.  For this purpose, Article 25.7 
(Conduct of the Arbitration) of Chater 11 (Investment) 
shall apply mutatis mutandis.” (ANZFTA Ch. 15 art 3.4)

Exception 1
 To protect welfare objectives such as 

public health, safety and the environment

 ”Non-discriminatory measures of a Member State 
that are designed and applied to protect legitimate 
public welfare objectives, such as public health, 
safety and the environment, do not constitute an 
expropriation of the type referred to in paragraph 
2(b).” (ACIA Annex 2 para 4)

Exception 2

 Issuance of Compulsory licences

 “This Article does not apply to the issuance 
of compulsory licenses granted in relation to 
intellectual property rights in accordance 
with the TRIPS Agreement.” (ACIA art.14.5) 

Exception 3

 Special treatment in case of expropriation 
relating to land 

 “For the avoidance of doubt, any measure of 
expropriation relating to land shall be as defined in 
the Member States’ respective existing domestic laws 
and regulations and any amendments thereto, and 
shall be for the purposes of and upon payment of 
compensation in accordance with the aforesaid laws 
and regulations.” (ACIA art.14.1 fn 2)

(cont.)

 “Notwithstanding Paragraphs 1, 2, 3 and 4, in the case 
where Singapore or Viet Nam is the expropriating 
Party, any measure of expropriation relating to land, 
which shall be as defined in the existing domestic 
legislation of the expropriating Party on the date of 
entry into force of this Agreement, shall be for a 
purpose and upon payment of compensation made in 
accordance with the aforesaid legislation. Such 
compensation shall be subject to any subsequent 
amendments to the aforesaid legislation relating to the 
amount of compensation where such amendments 
follow the general trends in the market value of the 
land.” (ANZFTA ch.11 art. 9.6)

Future…

 Be precise when drafting an expropriation 
clause

 Indicate policies of State Parties to the treaty

 It is a matter for negotiation

 Do not leave too much room for interpretation 
when a dispute arise

 Create a mechanism for binding interpretation of 
State Parties 
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June 17, 2009

Masa Sugano
Deputy Director

Economic Partnership Division
Ministry of Economy, Trade and Industry

Scheduling of Reservations
A Negotiator’s Perspective

2

I. The Basics

1.  What is this all about?
Let’s start with what we’ve already got …… in APEC !

APEC Model Measure for Investment
(Latest version as submitted to CTI, November 2008)

Modality of commitments *
Sets out the modality of commitments for the NT, MFN and performance requirements

• national treatment, most-favoured-nation treatment and performance requirements obligations do not apply to: 
- existing non-conforming measures that the Parties agree to set forth in the agreement; or
- any measure that a Party adopts or maintains with respect to sectors, sub-sectors,  or activities that the Parties agree to set 
forth in the agreement if it is not possible to limit the exclusion to existing measures

• amendments or modifications of existing non-conforming measures generally do not decrease their conformity with respect to 
the national treatment, most-favoured-nation treatment and performance requirements obligations

* The specific approach of commitments may be agreed by the Parties.

What does this text tell us?
• The title itself cannot be completely agreed. 

( negative vs. positive list)
• Note the use of the word “generally” in the second half. 

( concept of “standstill” almost universally shared, but not quite)
4

2.  Positive lists and negative lists
(1) Positive list approach

• Also known as “schedule of commitments”.
• Inspired largely from GATS.
• Decreasing prevalence within APEC, but is sometimes applied in

the context of the pre-establishment phase (see below).

National Treatment (NT)

Except for the twelve exceptional FTAs that do not have an investment chapter, all the assessed FTAs provide for 
national treatment. Twenty-four FTAs* provide NT on both pre-establishment and post-establishment phase 
by negative list approach and three FTAs** adopt the positive list approach on pre-establishment NT.

Some economies may have a policy of taking a positive list approach on pre-establishment NT, and this could 
become a challenge in a scenario of harmonizing FTAs.

*  Australia-Singapore, Australia-US, Peru-US, NAFTA, Canada-Chile, US-Chile, Korea-Chile, US-Korea, US-Singapore, NZ-Singapore, Singapore-
Korea, ASEAN(AIA), Japan-Mexico, Japan-Chile, Japan-Singapore, Japan-Malaysia, Japan-the Philippines, Indonesia-Japan, Australia-Chile, Brunei 
Darussalam-Japan, Canada-Peru, Japan-Viet Nam, Peru-Singapore, Australia-ASEAN-New Zealand

**  Australia-Thailand, Japan-Thailand, NZ-Thailand.

APEC Convergence and Divergence Study 
(Latest summary for the Investment chapter, April 2009)

5

Example of a positive list
(Japan-Thailand FTA:  Japan’s only example) 

Sector or subsector Industry classification 
Limitations on 

national treatment
Commitments on performance 

requirements 

Section II. SECTOR-SPECIFIC COMMITMENTS 

ALL NON-SERVICE SECTORS AND 
SUBSECTORS NOT LISTED BELOW 

None As indicated in Horizontal 
Commitments.

1. Sector: Agriculture, 
Forestry, and 
Fisheries 

(except fisheries within the Territorial 
Sea, Internal Waters, Exclusive 
Economic Zone and Continental Shelf 
provided in Item 4 of Section II) 

JSIC 01    Agriculture 
JSIC 02    Forestry 
JSIC 03    Fisheries 
JSIC 04    Aquaculture 

None except that Japan may maintain 
the following Existing Measures. 

Existing Measures 
Foreign Exchange and Foreign Trade 
Law (Law No. 228 of 1949), Article 27 
Cabinet Order on Foreign Direct 
Investment (Cabinet Order No.261 of 
1980), Article 3 

Description of the Existing Measures 
The prior notification requirement 
under the Foreign Exchange and 
Foreign Trade Law applies to foreign 
investors who intend to make 
investment in agriculture, forestry and 
fisheries (except fisheries within the 
Territorial Sea, Internal Waters, 
Exclusive Economic Zone and 
Continental Shelf provided for in Item 

As indicated in Horizontal 
Commitments.

Standard choice 
of “None”,  
“None except…”, 
or “Unbound” .

Reference to Section I.
(Horizontal Commitments)

Basically, an “existing 
measure” reservation 
flipped upside down.

 Please also refer to the WTO guideline (S/L/92, 28 March 2001) for the 
general principles in the scheduling of commitments in the GATS context.

Disciplines to which the commitments 
apply.  (In this case, NT and PR.)

6

(2) Negative list approach
• Also known as “reservations”.
• Inspired largely from NAFTA and the OECD / MAI draft text.
• Increasingly prevalent among APEC economies; strongly associated

with the pre-establishment phase.

Basic structure of the negative list approach

Agreement text
•Scope
•Definitions
•NT 
•MFN
•PR, SMBD
•Reservations and exceptions
•General treatment / minimum 

standard of treatment
•Transparency
•Expropriation and compensation
•Protection from strife
•Transfer
•ISDS, SSDS
•Joint committee

＋
Annex (Existing Measures)
 Specifies existing measures which do not 

conform to the NT, MFN, PR, and/or SMBD
obligations.  

 Often associated with concepts of “standstill”
and “ratchet effect”.

Annex (Future Measures)
 Excludes certain sectors or matters from the

NT, MFN, PR, and/or SMBD obligations, even   
if no conflicting measures currently exist.  

 Relating existing measures are sometimes 
annotated for transparency purposes.
(“Future Measures” is not a literally 
accurate title.)
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Example of a negative list

Specific obligation reserved
(NT, MFN, PR, and/or SMBD)

Level of government (central or 
local) responsible for the 
measure

Legal basis for the reservation

Description of the measure

Sector:
Sub-Sector:

Industry 
Classification:

Type of 
Reservation:

Level of 
Government:

Measures:

Description:

Heat Supply

JSIC 3511 Heat Supply

National Treatment (Article 2)

Central Government

Foreign Exchange and Foreign 
Trade Law (Law No. 228 of 1949), 
Article 27 
Cabinet Order of Foreign Direct 
Investment (Cabinet Order No. 261 
of 1980), Article 3 

The prior notification requirement 
under the Foreign Exchange and  
Foreign Trade Law applies to foreign 
investors who intend to make 
investments in the heat supply 
industry in Japan. 

Specific sector and sub-sector
(Japan Standard Industry Classification)

 The prevailing element in Annex 
(Existing Measures).

 The prevailing element in Annex 
(Future Measures).

8

II. A Few Further Topics

9

1.  “Standstill” and “ratchet effect”
(1) “Standstill”

 Amendments or modifications of the existing measures must not decrease
their conformity with respect to the NT, MFN, PR, and SMBD obligations
compared to the time of the signing of the agreement. 

 Foreign ownership ceiling:
50% (signing of agreement)   75%   25%
50% (signing of agreement)   75%   60%

(2) “Ratchet effect”
 Amendments or modifications of the existing measures must not decrease

their conformity with respect to the NT, MFN, PR, and SMBD obligations
as they existed immediately before the amendment or modification.

 Foreign ownership ceiling:
50% (signing of agreement)   75%   25%
50% (signing of agreement)   75%   60%

10

(3)  Evolvement of Japan’s approach

 Haphazard process of trial and error – took nearly a decade to arrive at a clean and 
concise method to incorporate the concepts of “standstill” and “ratchet effect”.

Japan-Singapore EPA (2002)
• A single negative list.  No wording to the effect of “standstill”.   
• However, some of the individual Descriptions implicitly depict “standstill”.
 “According to Article 10 of the Seeds and Seeding Law, a foreigner……cannot enjoy a breeder’s right except

in any of the following cases……”

Japan-Malaysia EPA (2006)
• A single negative list.
• The cover sheet of the Annex stipulates that an asterisk (“*”) is used to specify a 

reservation of an existing measure, with “standstill”.  A plus sign (“+”) is used to 
specify reservations in which “standstill” applies only for existing investors. 
“….the reservations with an asterisk (“*”) are related to existing measures that do not conform with 

obligation imposed by Article 75 (=NT), Article 76 (=MFN), or paragraph 1 of Article 79 (=PR). The 
reservations without an asterisk (“*”) are related to specific sectors, sub-sectors or activities for which the 
Country may maintain existing, or adopt new or more restrictive, measures that do not conform with 
obligations imposed by Article 75, Article 76, or paragraph 1 of Article 79; however, any amendment or 
modification of an existing measure or adoption of a new measure for sectors, sub-sectors or activities 
without an asterisk (“*”), shall not be more restrictive to existing investors and existing investments as defined 
in paragraph 4 of Article 80 (=Exceptions and Reservations) than the measures applied to such investors and 
investments immediately before such amendment or modification or adoption, unless such sectors, sub-
sectors or activities are indicated with the symbol “+”. 

11

Japan-Peru BIT (2008)
(and most recent Japanese IIAs)

• Two negative lists, one for existing measures with “ratchet effect”, and another 
without such restrictions (i.e., Future Measures).

• “Ratchet effect” concisely spelled out in the main text (Article 8, Paragraph 1).
 “Articles 3 (=NT), 4 (=MFN), 6 (=PR), and 12 (=SMBD) shall not apply to:

(a)  any existing non-conforming measure that is maintained by……
(b)  the continuation or prompt renewal of any non-conforming measure referred to in subparagraph (a); or
(c)  an amendment or modification to any non-conforming measure referred to in subparagraph (a), provided

that the amendment or modification does not decrease the conformity of the measure as it existed 
immediately before the amendment or modification, with Articles 3, 4, 6 and 12. 

 Compare the provision of the Japan-Peru BIT with the rather complicated 
Japan-Malaysia EPA.

 Difference in time is as great a factor as the difference in the partner.

12

2.  Treatment of the services sector
• Services chapter negotiators also face a choice between negative 

and positive lists.  

• Because of the close relationship with GATS, positive lists are 
relatively more used in the services chapter than in the investment 
chapter.

• As a result, when Mode 3 supply of services is within the scope of the 
investment chapter, there is a possibility of a contradiction between
the style of reservations / commitments used in the two chapters .
(i.e., negative list for the investment chapter and positive list for the services chapter, 
despite dealing with the same measures)

 This is less of an issue for economies adopting the Cross-
Border Trade in Services framework (Mode 1, 2, 4 only), since
the two sets of reservations / commitments would deal with 
completely different sets of measures, with no overlap.
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• Possible solutions to reconcile the two styles:

1)  Adopt the Cross-Border Trade in Services approach.

2)  Reserve the entire services sector in the investment chapter.
 Drawback:  must devise an adequate coordination clause, otherwise the

level of commitment would be drastically reduced.

3)  “Flip-side reservation”
 Reserve the entire services sector, except for those sectors and matters

included in the schedule of commitments for the services chapter.  

 Allows the investment chapter to maintain the framework of the negative
list, while deferring to the preference of the other Party to adopt a positive
list for all services including Mode 3.

14

3.  Negotiating reservations
(1) Creating the lists of reservations

 Requires extensive intra-governmental coordination.

 Existing Measures
• Time consuming but straightforward.  
• Must require all regulatory divisions of all agencies to examine their regulations   

for compatibility with the NT, MFN, PR, and SMBD obligations.
• If not compatible, then include it in the list.

 Future Measures
• Quite a delicate process.  
• Each agency must debate and determine the sectors and matters to put 

forward to include in the Future Measures list.  These may or may not involve
existing regulations.

• Cannot simply include every sector and matter put forward; otherwise, every
agency would be tempted to protect their own little fields.

• If too many sectors and matters are included, it could result in a decay of trust
between the negotiating partner.

15

(2)   Negotiating reservations

 Unlike those based on positive lists (remember GATS……), negotiations 
based on negative-list reservations are not conducive to haggling.

 In the best scenario, both parties would simply exchange their best offers
from the outset, thereby allowing more time to debate and refine the main 
text of the IIA.

 Usually, real negotiation for reservations do take place.  However, they 
generally consist of the following:

• Generic exchange of commercial interests.
• Questions on the background of Future Measures reservations.
• Requests to move a Future Measures reservations into the Existing

Measures list, if the reservation is based on a specific regulation.

16

(3)   Maintaining reservations

 IIA negotiators (or embassies, chambers of commerce, interested 
investors)  are advised to keep track of the other party’s latest change
in regulations listed under Existing Measures.  There’s no sense in the
“ratchet effect” if you don’t know what it is ratcheted against.

 IIA negotiators  must keep track of the latest changes in regulations 
listed in their own Existing Measures.   A thorough inter-agency process
is highly valuable; even the Congress must be well advised. 

 Otherwise…..

(End of presentation)
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the APEC Region

15-19 June 2009
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State State –– State Dispute State Dispute 
SettlementSettlement

33

 Types of dispute settlement  Types of dispute settlement

 State-to-State: the settlement of disputes between 
State parties to the Agreement. (e.g. investment 
agreements; the WTO Dispute Settlement Body).

 Investor-to-State: allows private investors to 
submit claims against a host State to international 
arbitration

(eg. BITs and many FTAs).

 Most IIAs contain both types of mechanisms.

 StateState--toto--StateState: the settlement of disputes between : the settlement of disputes between 
State parties to the Agreement. (e.g. investment State parties to the Agreement. (e.g. investment 
agreements; the WTO Dispute Settlement Body).agreements; the WTO Dispute Settlement Body).

 InvestorInvestor--toto--State: State: allows private investors to allows private investors to 
submit claims against a host State to international submit claims against a host State to international 
arbitrationarbitration

((egeg. . BITsBITs and many and many FTAsFTAs).).

 Most Most IIAsIIAs contain both types of mechanisms.contain both types of mechanisms.
44

 Two reasons to use State-State  Two reasons to use StateTwo reasons to use State--StateState

1. Exercise of diplomatic protection

2. Dispute over the interpretation or 
application of an investment treaty

1.1. Exercise of diplomatic protectionExercise of diplomatic protection

2.2. Dispute over the interpretation or Dispute over the interpretation or 
application of an investment treatyapplication of an investment treaty

55

WhatWhat’’s in States in State--toto--State provisionsState provisions

• Consultations and negotiations (time-period).

• Ad-hoc arbitration.

• Constitution of tribunal (standard).

• Applicable law (not always specified): provisions of 

the IIA and rules and principles of international law.

• Arbitral award: final and binding. 

• Most IIAs are silent on the nature of remedies to be 

awarded by tribunals and on the implementation of 

arbitral awards.

• Costs. 66

InvestorInvestor--toto--State Dispute SettlementState Dispute Settlement

• Consultations and negotiations (time-period).

• Most IIAs do not require exhaustion of local 

remedies.

• In some, resort to local courts precludes 

subsequent submission to international arbitration.

• Direct resort to international arbitration 

(institutional or ad hoc):

 ICSID Convention

 ICC or the Stockholm Chamber of Commerce

 UNCITRAL Arbitration Rules
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77

InvestorInvestor--toto--StateState

• Constitution of tribunal (as per arbitral rules).
• Applicable law: IIA’s provisions; law of the host-

State; investment contract, rules of international law.
ICSID Convention (Article 42): absent agreement 
between parties, the tribunal shall apply the law of 
the host State and the applicable rules of 
international law.

• Arbitral awards: final and binding, but require 
exequatur (except in the case of ICSID awards).
ICSID Members shall recognize and enforce the 
awards in their territory as if they were final 
judgements of a State court. 88

WTO dispute settlementWTO dispute settlement

• Consultations (60 days).

• Establishment of a panel (3 experts).

• Final panel report (within 6 months).

• Adoption of report (60 days) unless DSB rejects it by 
consensus or one of the parties appeals it.

• Appellate Review (60 days); adoption of report (30 
days).

• Bring the measure into conformity with the agreement 
within a “reasonable period of time” (15 months)”; if 
not: 

compensation (eg. tariff reductions).

suspension of concessions (cross-retaliation).

99

Access to dispute settlementAccess to dispute settlement

 WTO DSU:WTO DSU: only Member States can initiate only Member States can initiate 
proceedings under the DSU. Nonproceedings under the DSU. Non--
governmental bodies do not have direct governmental bodies do not have direct 
access to the system.access to the system.

 InvestorInvestor--toto--State:State: investors may submit a investors may submit a 
dispute with a host State to an international dispute with a host State to an international 
tribunal, without having to resort to the tribunal, without having to resort to the 
diplomatic protection of their home State.diplomatic protection of their home State.

1010

Access to dispute settlementAccess to dispute settlement

• Investors in services act as the pivotal link 

between “investment law” and “trade law”.

• Services companies can either pursue a remedy 

under: 

- the WTO General Agreement on Trade in 

Services (GATS).

- ISDS.

1111

Types of legal remediesTypes of legal remedies

 DSU:DSU:
bring the measure into conformity with WTO bring the measure into conformity with WTO 

rules.rules.
no award of damages.no award of damages.
appellate review.appellate review.

 InvestorInvestor--toto--State:State:
monetary compensation or restitution in kind. monetary compensation or restitution in kind. 
no requirement to modify laws or policies.no requirement to modify laws or policies.
review or annulment of  the award (eg. review or annulment of  the award (eg. 

irregularities in the procedure).irregularities in the procedure). 1212

Implementation and enforcementImplementation and enforcement
 DSU: 
immediately or within “a reasonable period of time”. 
compensation or suspension of equivalent 

concessions. 
only DSU remedies authorized. No unilateral 

sanctions.
 Investor-to-State: 
reference to international conventions for the 

enforcement of awards (New York Convention, 
ICSID).
non-compliance: home State can bring a claim 

under the IIA’s State-to-State procedures, or 
resort to remedies provided under international law.

 DSU: DSU: 
immediately or within immediately or within ““a reasonable period of timea reasonable period of time””. . 
compensation or suspension of equivalent compensation or suspension of equivalent 

concessions. concessions. 
only DSU remedies authorized. No unilateral only DSU remedies authorized. No unilateral 

sanctions.sanctions.
 InvestorInvestor--toto--State: State: 
reference to international conventions for the reference to international conventions for the 

enforcement of awards (New York Convention, enforcement of awards (New York Convention, 
ICSID).ICSID).
nonnon--compliance: home State can bring a claim compliance: home State can bring a claim 

under the under the IIAIIA’’ss StateState--toto--State procedures, or State procedures, or 
resort to remedies provided under international law.resort to remedies provided under international law.
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Differences between two types of Differences between two types of 
dispute settlement systemsdispute settlement systems

  DSU under WTODSU under WTO

 No access of private No access of private 
parties to DSU.parties to DSU.

 No award of damages.No award of damages.

 Bring the measure into Bring the measure into 
conformity with WTO.conformity with WTO.

 Affected Member can Affected Member can 
resort only to the resort only to the 
remedies available under remedies available under 
DSU.DSU.

  InvestorInvestor--toto--StateState

 Direct access to Direct access to 
international arbitration.international arbitration.

 Monetary compensation.Monetary compensation.

 No requirement to change No requirement to change 
policies.policies.

 If nonIf non--compliance: home compliance: home 
State can resort to interState can resort to inter--
State procedures or to State procedures or to 
international law remedies.international law remedies.
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InvestorInvestor--State State 
Dispute SettlementDispute Settlement

Anna Anna JoubinJoubin--BretBret
Senior Legal AdvisorSenior Legal Advisor

DIAE, UNCTADDIAE, UNCTAD

APEC-UNCTAD Regional Training 
Course on the Core Elements of 

International Investment Agreements in 
the APEC Region

15-19 June 2009
Kuala Lumpur, Malaysia

1. Consultation and negotiation1. Consultation and negotiation

 Limit the Limit the scope of the disputescope of the dispute: "disputes arising from the : "disputes arising from the 
application and interpretation of the Agreement". The dispute application and interpretation of the Agreement". The dispute 
settlement mechanism should not apply to any kind of dispute (e.settlement mechanism should not apply to any kind of dispute (e.g. g. a a 
conflict regarding the interpretation or application of a domestconflict regarding the interpretation or application of a domestic law ic law 
should not be settled by this mechanism).should not be settled by this mechanism).

 Consultation and negotiationConsultation and negotiation. Efficient mechanisms for ADR, . Efficient mechanisms for ADR, 
credibility, consistency with treaty obligations, enforceabilitycredibility, consistency with treaty obligations, enforceability..

 Timing:Timing: Starting date and ending date for the coolingStarting date and ending date for the cooling--off period.off period.

 The disputing party shall submit a The disputing party shall submit a written requestwritten request for consultation for consultation 
or negotiation with a view to settle the dispute amicably.or negotiation with a view to settle the dispute amicably.

2. Scope of the claim2. Scope of the claim

 Define who can submit a claim (a national and an Define who can submit a claim (a national and an 
enterprise) enterprise) 

 Claim brought by the investorClaim brought by the investor

 Claim brought by the investmentClaim brought by the investment

 Define the scope of the claim (a breach of an Define the scope of the claim (a breach of an 
obligation under the agreement and existence of loss or obligation under the agreement and existence of loss or 
damage linked to the breach)damage linked to the breach)

 Not any dispute, not any matter in relation with an Not any dispute, not any matter in relation with an 
investmentinvestment

3. Submission of a claim to arbitration3. Submission of a claim to arbitration

If the dispute cannot be settled through consultation and If the dispute cannot be settled through consultation and 
negotiation within the coolingnegotiation within the cooling--off period, the disputing off period, the disputing 
party or either party may submit a claim either:party or either party may submit a claim either:
(a) to the competent court of the State in whose territory the (a) to the competent court of the State in whose territory the 

investment has been made;investment has been made;
(b) to national arbitration;(b) to national arbitration;
(c) to international arbitration:(c) to international arbitration:
-- under the under the International Centre for the Settlement of Investment International Centre for the Settlement of Investment 

DisputesDisputes (ICSID) Convention, provided that both Parties are (ICSID) Convention, provided that both Parties are 
parties to the ICSID Convention;parties to the ICSID Convention;

-- under the ICSID Additional Facility Rules, provided that either under the ICSID Additional Facility Rules, provided that either 
the nonthe non--disputing Party or the respondent, but not both, is a party disputing Party or the respondent, but not both, is a party 
to the ICSID Convention;to the ICSID Convention;

-- under the UNCITRAL Arbitration Rules; orunder the UNCITRAL Arbitration Rules; or
-- under any other arbitration institution or under any other under any other arbitration institution or under any other 

arbitration rules, if the disputing parties agree.arbitration rules, if the disputing parties agree.

3. Submission of a claim to arbitration (Cont.)3. Submission of a claim to arbitration (Cont.)

 To avoid the multiplicity of forum in which an investor To avoid the multiplicity of forum in which an investor 
could settle a dispute, it is useful to introduce a provision could settle a dispute, it is useful to introduce a provision 
on the definite choice of the investor: the investor on the definite choice of the investor: the investor 
chooses to go either to local court or to arbitration. chooses to go either to local court or to arbitration. 

 Once this choice has been made, there is no possibility to Once this choice has been made, there is no possibility to 
use the other mechanism to settle the dispute ("fork in use the other mechanism to settle the dispute ("fork in 
the road" provision). the road" provision). 
•• Example: If an investor elects to submit a claim to a court or Example: If an investor elects to submit a claim to a court or 

administrative tribunal of the party in whose territory the administrative tribunal of the party in whose territory the 
investment has been made, that election shall be definitive and investment has been made, that election shall be definitive and 
the investor may not thereafter submit the claim to arbitration.the investor may not thereafter submit the claim to arbitration.

 The consent of each party to arbitration should be given.The consent of each party to arbitration should be given.

3. Submission of a claim to arbitration (Cont.)3. Submission of a claim to arbitration (Cont.)

 LimitationsLimitations: it could be relevant to mention : it could be relevant to mention 
that a claim should not be submitted to that a claim should not be submitted to 
arbitration after a certain period of time. arbitration after a certain period of time. 
Example: No claim may be submitted to Example: No claim may be submitted to 
arbitration if more than arbitration if more than three yearsthree years have have 
elapsed from the date on which the disputing elapsed from the date on which the disputing 
party first acquired, or should have first party first acquired, or should have first 
acquired, knowledge of the breach and acquired, knowledge of the breach and 
knowledge that the natural or juridical person knowledge that the natural or juridical person 
has incurred loss or damage.has incurred loss or damage.
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4. Selection of arbitrators / Constitution of a 4. Selection of arbitrators / Constitution of a 
tribunaltribunal

Certainty and predictability in the procedure: It is common to dCertainty and predictability in the procedure: It is common to define efine 
how the arbitral tribunal should be constituted and the arbitrathow the arbitral tribunal should be constituted and the arbitrators ors 
appointedappointed

 Unless the disputing parties otherwise agree, the Tribunal shallUnless the disputing parties otherwise agree, the Tribunal shall
comprise 3 arbitrators, one arbitrator appointed by each of the comprise 3 arbitrators, one arbitrator appointed by each of the 
disputing parties and the third, who shall be the presiding arbidisputing parties and the third, who shall be the presiding arbitrator, trator, 
appointed by agreement of the disputing parties.appointed by agreement of the disputing parties.

 Appointing authority for an arbitration. In case the arbitral trAppointing authority for an arbitration. In case the arbitral tribunal ibunal 
has not been constituted within a certain period (3 months?) frohas not been constituted within a certain period (3 months?) from m 
the date on which a claim was submitted to arbitration, the Presthe date on which a claim was submitted to arbitration, the President ident 
of the International Court of Justice, on the request of either of the International Court of Justice, on the request of either 
disputing party, shall appoint, in his/her discretion, the arbitdisputing party, shall appoint, in his/her discretion, the arbitrator or rator or 
arbitrators not yet appointed. The Secretaryarbitrators not yet appointed. The Secretary--General of ICSID can General of ICSID can 
also play this role.also play this role.

 Issue of nationality of the arbitrators.Issue of nationality of the arbitrators.
 To facilitate the appointment of arbitrators, it could also be To facilitate the appointment of arbitrators, it could also be 

recommended to maintain a roster of arbitrators experienced in recommended to maintain a roster of arbitrators experienced in 
international law and investment matters. international law and investment matters. 

5. Interim measures of protection5. Interim measures of protection

 During the time of the arbitration, it might be During the time of the arbitration, it might be 
relevant to apply measures of protection. relevant to apply measures of protection. 
•• Example: A Tribunal may order an interim Example: A Tribunal may order an interim 

measure of protection to preserve the rights of a measure of protection to preserve the rights of a 
disputing party, or to facilitate the conduct of disputing party, or to facilitate the conduct of 
arbitral proceedings, including an order to preserve arbitral proceedings, including an order to preserve 
evidence in the possession or control of a disputing evidence in the possession or control of a disputing 
party.party.

6. Governing law6. Governing law

 For a stateFor a state--ofof--thethe--art agreement, it is important art agreement, it is important 
to include a provision on the governing law for to include a provision on the governing law for 
arbitration. Indeed, a Tribunal shall decide the arbitration. Indeed, a Tribunal shall decide the 
issues in dispute in accordance with the issues in dispute in accordance with the 
Agreement, the national laws of the host State Agreement, the national laws of the host State 
of the investment and applicable rules of of the investment and applicable rules of 
international law. international law. 

 Role of the SubRole of the Sub--Committee on investment to Committee on investment to 
interpret a provision of the treaty. interpret a provision of the treaty. 
Interpretation binding on the arbitral tribunal?Interpretation binding on the arbitral tribunal?

7. Final award7. Final award

Provisions on the final award are quite standard:Provisions on the final award are quite standard:
 Where a tribunal makes a final award against a party, the Where a tribunal makes a final award against a party, the 

tribunal may award, separately or in combination, only:tribunal may award, separately or in combination, only:
(a) monetary damages and any applicable interest;(a) monetary damages and any applicable interest;
(b) restitution of property, in which case the award shall provi(b) restitution of property, in which case the award shall provide de 

that the party may pay monetary damages and any applicable that the party may pay monetary damages and any applicable 
interest in lieu of restitution;interest in lieu of restitution;

(c) where a claim is submitted to arbitration by a juridical per(c) where a claim is submitted to arbitration by a juridical person, son, 
an award of monetary damages and any applicable interest shall an award of monetary damages and any applicable interest shall 
provide that the sum be paid to the enterprise. provide that the sum be paid to the enterprise. 

 A tribunal may also award costs and attorneysA tribunal may also award costs and attorneys’’ fees in fees in 
accordance with this Agreement and the applicable accordance with this Agreement and the applicable 
arbitration rules.arbitration rules.

 A tribunal may not award punitive damages.A tribunal may not award punitive damages.

8. Finality and enforcement of an award8. Finality and enforcement of an award

It is relevant to have an article on enforcement of the award:It is relevant to have an article on enforcement of the award:
 An award made by a tribunal shall be final, and binding on An award made by a tribunal shall be final, and binding on 

the disputing parties in respect of the particular case.the disputing parties in respect of the particular case.
 Subject to the applicable revision, annulment or set aside Subject to the applicable revision, annulment or set aside 

procedures, a disputing party shall abide by and comply with procedures, a disputing party shall abide by and comply with 
an award without delay.an award without delay.

 Each Party shall provide for the enforcement of an award in Each Party shall provide for the enforcement of an award in 
its territory.its territory.

 If a disputing Party fails to abide by or comply with a final If a disputing Party fails to abide by or comply with a final 
award, the Party whose investor was a party to the arbitrationaward, the Party whose investor was a party to the arbitration
may have recourse to the dispute settlement procedure may have recourse to the dispute settlement procedure 
between Member States. In this event, the requesting Party between Member States. In this event, the requesting Party 
may seek:may seek:
(a) a determination that the failure to abide by or comply with (a) a determination that the failure to abide by or comply with the finalthe final

award is inconsistent with the obligations of this Agreement; anaward is inconsistent with the obligations of this Agreement; andd
(b) a recommendation that the Party abide by or comply with the (b) a recommendation that the Party abide by or comply with the final final 

award.award.
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Introduction to ICSID

What is ICSID?

 One of the 5 organizations of the World 
Bank Group

 ICSID (established in 1966)

 ICSID has 143 Contracting States

What is ICSID mission?

 ICSID provides facilities for conciliation and 
arbitration of investment disputes between a 
State and a national of another State

 ICSID works to promote international 
investment for development by providing 
investors and States with an independent forum 
for dispute settlement

What Is the Structure of ICSID?

 Administrative CouncilAdministrative Council
-- One representative from each Contracting StateOne representative from each Contracting State
-- Chairman: Chairman: ex officio  ex officio  President of the World BankPresident of the World Bank
-- Elects Secretary General and Deputy Secretary GeneralElects Secretary General and Deputy Secretary General
-- Adopts: Adopts: 

-- ICSID Regulations and RulesICSID Regulations and Rules
-- ICSID annual budgetICSID annual budget

 SecretariatSecretariat
-- SecretarySecretary--General (Meg General (Meg KinnearKinnear))
-- Chief CounselChief Counsel
-- Approx. 10 CounselsApprox. 10 Counsels
-- Responsible for administering the Centre Responsible for administering the Centre 
-- Responsible for maintaining the Panel of Conciliators and Responsible for maintaining the Panel of Conciliators and 

ArbitratorsArbitrators

Jurisdiction of the Centre
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ICSID Jurisdiction

Consent: Main Condition for ICSID Arbitration or 
Conciliation

 Sources of Consent to ICSID Arbitration or Conciliation:

 Contracts

 Investment Laws

 Bilateral Investment Treaties

 Multilateral Agreements (NAFTA, ECT, CAFTA)

Article 25 of the Convention:

“The jurisdiction of the Centre shall extend to 
any legal dispute arising directly out of an 
investment, between a Contracting State (or 
any constituent subdivision or agency of a 
Contracting State designated to the Centre by that 
State) and a national of another Contracting 
State, which the parties to the dispute consent 
in writing to submit to the Centre. When the 
parties have given their consent, no party may 
withdraw its consent unilaterally.”

Article 25 of the Convention (cont.)

1. Written Consent

2. Ratione Personae

3. Ratione Materiae

Articles 25(1) and (3) of the Convention:

rationeratione personaepersonae jurisdictionjurisdiction

“(…) a Contracting State (or any constituent 
subdivision or agency of a Contracting State 
designated to the Centre by that State) (…)”

“Consent by a constituent subdivision or agency 
of a Contracting State shall require the approval 
of that State unless that State notifies the Centre 
that no such approval is required.”

Article 25(2)(a) of the Convention:
rationeratione personaepersonae jurisdictionjurisdiction

“National of another Contracting State" means:

“(a) any natural person who had the nationality of a 
Contracting State other than the State party to the 
dispute on the date on which the parties consented to 
submit such dispute to conciliation or arbitration as 
well as on the date on which the request was registered 
pursuant to paragraph (3) of Article 28 or paragraph 
(3) of Article 36, but does not include any person 
who on either date also had the nationality of the 
Contracting State party to the dispute.”

SoufrakiSoufraki v. United Arab Emiratesv. United Arab Emirates
(ICSID Case No. ARB/02/07)(ICSID Case No. ARB/02/07)

“Where, as in the instant case, the jurisdiction of an 
international tribunal turns on an issue of 
nationality, the international tribunal is empowered, 
indeed bound, to decide that issue.”
“ (…) had Mr. Soufraki contracted with the United 
Arab Emirates through a corporate vehicle 
incorporated in Italy, rather than contracting in his 
personal capacity, no problem of jurisdiction would 
now arise. (…) Since, as found by the Tribunal, 
Claimant was not an Italian national under the laws 
of Italy at the two relevant times, this Tribunal does 
not have jurisdiction to hear this dispute.”
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Champion Trading Champion Trading et al.et al. v. Egyptv. Egypt
(ICSID Case No. ARB/02/9)

“What is relevant for this Tribunal is that the three 
individual Claimants, in the documents setting up the 
vehicle of their investment, used their Egyptian 
nationality without any mention of their US 
nationality. (…) The mere fact that this investment in 
Egypt by the three individual Claimants was done by 
using, for whatever reason and purpose, exclusively 
their Egyptian nationality clearly qualifies them as 
dual nationals within the meaning of the 
Convention and thereby based on Article 25 
(2)(a) excludes them from invoking the 
Convention. The Tribunal therefore holds that it 
does not have jurisdiction over the claims of the 
three individual Claimants.”

Article 25(2)(b) of the Convention:
rationeratione personaepersonae jurisdictionjurisdiction

“(b) any juridical person which had the 
nationality of a Contracting State other than 
the State party to the dispute on the date on 
which the parties consented to submit such dispute 
to conciliation or arbitration and any juridical 
person which had the nationality of the 
Contracting State party to the dispute on that 
date and which, because of foreign control, the 
parties have agreed should be treated as a 
national of another Contracting State for the 
purposes of this Convention.”

Champion Trading Champion Trading et al.et al. v. Egyptv. Egypt
(ICSID Case No. ARB/02/9)

“Neither the Treaty nor the Convention contain any 
exclusion of dual nationals as shareholders of 
companies of the other Contracting State, contrary to 
the specific exclusion of Article 25 (2)(a) of the 
Convention regarding natural persons.
The Respondents did not adduce any precedents or 
learned writings according to which dual nationals 
could not be shareholders in companies bringing an 
ICSID action under the Treaty.
The Tribunal therefore holds that it does have 
jurisdiction over the claims of the two corporate 
Claimants.”

Article 25(1) of the Convention:
rationeratione materiaemateriae jurisdictionjurisdiction

“ (…) any legal dispute arising directly out of an 
investment (…)”

 Conflicts of rights, NOT conflicts of interests
 No definition of  the term “investment”

(Report of the Executive Directors on the Convention on 
the Settlement of Investment Disputes Between States and 
Nationals of Other States)

Joy Mining Machinery Ltd. v. EgyptJoy Mining Machinery Ltd. v. Egypt
(ICSID Case No. ARB/03/11)

“The fact that the Convention has not defined the term 
investment does not mean, however, that anything 
consented to by the parties might qualify as an 
investment under the Convention. The Convention 
itself, in resorting to the concept of investment in 
connection with jurisdiction, establishes a framework to 
this effect: jurisdiction cannot be based on something 
different or entirely unrelated. In other words, it means 
that there is a limit to the freedom with which the 
parties may define an investment if they wish to engage 
the jurisdiction of ICSID tribunals.”

How Has the Conduct of 
Proceedings Changed?
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 Innovative provisions in NAFTA

 Other two NAFTA Parties participate on 
questions interpretation of the treaty

 No confidentiality in proceedings

 Some NAFTA hearings open to the public: 
UPS v. Canada and Methanex v. United
States of America

 Third Party participation (Methanex v. USA)

 Provisions allowing for consolidation of                 
proceedings

More than half of ICSID’s proceedings
are conducted in two languages

A further change:  

Initiation and Conduct of an
Arbitration Proceeding

Initiation and Conduct of 
ICSID Proceedings

 Contents of a Request for Arbitration

 Screening and Registration of a Request

 Constitution of an Arbitral Tribunal and the Role

of the ICSID Secretariat

 Procedural Framework of the Proceeding

 The Role of the Secretary of the Tribunal

Contents of a Request for Arbitration

Requirements set forth in:

 Rule 2 of the Rules of Procedure for the 

Institution of Conciliation and Arbitration

Proceedings (“Institution Rules”)

Screening & Registration of a 
Request for Arbitration

Requirements set forth in:

 Convention Article 25

 Convention Article 36

Article 36(3): “The Secretary-General shall 
register the request unless he finds, on the basis of 
the information contained in the request, that the 
dispute is manifestly outside the jurisdiction of 
the Centre.”
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ICSID Arbitral Tribunals

 Usually three members

 Each party appoints one member

 The third, who serves as President of the
Tribunal, appointed by agreement of the
parties

 If a party refuses to appoint an arbitrator or if
there is no agreement on the President, the
Centre can appoint the missing arbitrator on
request of either party

Procedural Framework of the
Proceeding

First Session of the Tribunal

 Preliminary and organizational matters (e.g., place of
proceeding, language(s), dates for written pleadings, 
production of evidence)

 If no agreement, the Arbitral Tribunal decides

Hearings

 Jurisdiction and the merits

 Held in Washington, D.C., unless otherwise agreed

 Oral pleadings; examination and cross examination of 
witnesses and experts, questions of the Tribunal

The Secretary of the Tribunal

 Assists the Arbitrators

 Is the channel of communications between the 
parties and the Tribunal

 Drafts procedural orders

 Organizes hearings

 Administers the finances of the case

The Award

 Tribunal renders Award after it has heard 
the case

 Post award remedies available: 

 Rectification – Convention Article 
49(2)

 Interpretation – Convention Article 50

 Revision – Convention Article 51

 Annulment – Convention Article 52

The Award (cont.)

Annulment possible on the following grounds:

1.  Tribunal not properly constituted

2.  Tribunal manifestly exceeded its powers

3.  Corruption on part of a Tribunal member

4.  Serious departure from fundamental rule of 

procedure

5.  Award failed to state reasons on which it is based

Amendments to the ICSID 
Arbitration Rules:  

 Rendering of the Award

 Oral procedure (open hearings)

 Submissions of non-disputing parties
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Amendments (cont.)

 ICSID to publish excerpts of the legal 
conclusions applied by tribunals

Amendments (cont.)

 Unless either party objects, tribunals 
may allow other persons, besides the 
parties, to attend or observe all or part of 
the oral hearings 

Amendments (cont.)

 Under certain conditions, tribunals may 
allow a person or a State that is not a party 
to the dispute to file a written submission 
with the tribunal
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Managing Investment Disputes:  Managing Investment Disputes:  

A Guide for Government Officials  A Guide for Government Officials  

David A. Pawlak David A. Pawlak 

Kuala Lumpur, MalaysiaKuala Lumpur, Malaysia

June 15June 15--19, 200919, 2009

APECAPEC--UNCTAD Regional Training Course UNCTAD Regional Training Course 
on International Investment Agreementson International Investment Agreements

David A. Pawlak LLCDavid A. Pawlak LLC 22

Topics To Be CoveredTopics To Be Covered

I.I. InIntroductiontroduction
 Facts & figuresFacts & figures
 Consequences for StatesConsequences for States

II.  Recommendations for . . . II.  Recommendations for . . . 
 Effective administration of investment obligationsEffective administration of investment obligations
 Effective management of investment disputesEffective management of investment disputes

III.  ConclusionIII.  Conclusion

David A. Pawlak LLCDavid A. Pawlak LLC 33

Damages Claims:  Facts & FiguresDamages Claims:  Facts & Figures

 Eureko (NL) v. Poland Eureko (NL) v. Poland (ad hoc)(ad hoc)
•• Up to $14.5 Up to $14.5 bbillion in damagesillion in damages

 Libananco (Cypriot) v. Turkey (ICSID)Libananco (Cypriot) v. Turkey (ICSID)
•• ““Not less than $10.1 billion,Not less than $10.1 billion,”” costs & interest costs & interest 

 Yukos (UKYukos (UK--Isle of Man) v. Russia Isle of Man) v. Russia 
(UNCITRAL)(UNCITRAL)
•• $33 $33 bbillion including two related Cypriot claimsillion including two related Cypriot claims

David A. Pawlak LLCDavid A. Pawlak LLC 44

Awards:  Facts & FiguresAwards:  Facts & Figures

 CME v. Czech RepublicCME v. Czech Republic, UNCITRAL, Final , UNCITRAL, Final 
Award (Mar. 14, 2003)Award (Mar. 14, 2003)

•• $270 million plus interest $270 million plus interest 

 ADC Affiliate Ltd v. HungaryADC Affiliate Ltd v. Hungary, ICSID, , ICSID, 
Award (Oct. 2, 2006) Award (Oct. 2, 2006) 

•• ~$76 million plus certain costs~$76 million plus certain costs

David A. Pawlak LLCDavid A. Pawlak LLC 55

Costs of Defense:  Facts & FiguresCosts of Defense:  Facts & Figures

 Czech RepublicCzech Republic
•• Budgeted $13.8 million in 2005 for defense of Budgeted $13.8 million in 2005 for defense of 

investorinvestor--State claimsState claims

 PSEG v. TurkeyPSEG v. Turkey, ICSID, Award (Jan. 19, , ICSID, Award (Jan. 19, 
2007) 2007) ¶¶ 352352
•• Together, parties spent nearly US Together, parties spent nearly US $21 million$21 million

on prosecution and defense of the claimon prosecution and defense of the claim

David A. Pawlak LLCDavid A. Pawlak LLC 66

Costs of Defense:  Facts & FiguresCosts of Defense:  Facts & Figures

 Pey Pescado v. ChilePey Pescado v. Chile,, ICSID, Award (May 8, ICSID, Award (May 8, 
2008) 2008) ¶¶¶¶ 723723--24, 73124, 731
•• arbitration costs US $4.2 millionarbitration costs US $4.2 million

•• ClaimantClaimant’’s legal costs US $11 millions legal costs US $11 million

•• ChileChile’’s legal costs US $4.3 million s legal costs US $4.3 million 

 Plama v. BulgariaPlama v. Bulgaria, ICSID, Award (Aug. 27, , ICSID, Award (Aug. 27, 
2008) 2008) ¶¶¶¶ 310310--1212
•• ClaimantClaimant’’s legal costs US $11 millions legal costs US $11 million

•• BulgariaBulgaria’’s legal costs s legal costs US $ 13.2 millionUS $ 13.2 million
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II.  Effective Administration Of II.  Effective Administration Of 
Investment Obligations & DisputesInvestment Obligations & Disputes

 Properly begins long before any investor Properly begins long before any investor 
complaintscomplaints

 ““InIn--househouse”” team or outside expertiseteam or outside expertise

 Key decisions required during first 6 Key decisions required during first 6 
months of any disputemonths of any dispute

 Nine recommendations . . . .Nine recommendations . . . .
David A. Pawlak LLCDavid A. Pawlak LLC 88

III. RecommendationsIII. Recommendations
1.  Designate Lead State Agency1.  Designate Lead State Agency

2.  D.C.2.  D.C.--based Liaison To Lead State Agencybased Liaison To Lead State Agency

3.  Designate Interagency Contact Persons For Investment 3.  Designate Interagency Contact Persons For Investment 

4.  Lead State Agency Budget4.  Lead State Agency Budget

5.  Authority To Collect And Produce Evidence5.  Authority To Collect And Produce Evidence

6.  Authority To Pursue Settlement 6.  Authority To Pursue Settlement 

7.  Informal Procedures For Interagency Consultation7.  Informal Procedures For Interagency Consultation

8.  Public Procurement Procedures8.  Public Procurement Procedures

9.  Payment & Reimbursement Of Settlements & Awards9.  Payment & Reimbursement Of Settlements & Awards

David A. Pawlak LLCDavid A. Pawlak LLC 99

1.  Lead State Agency1.  Lead State Agency

(i) serve as a resource on investment treaty (i) serve as a resource on investment treaty 
obligations & disputes; obligations & disputes; 

(ii) retain records relating to arbitration (ii) retain records relating to arbitration 
proceedings for policymakers and counsel; proceedings for policymakers and counsel; 

(iii) serve as primary interlocutor for (iii) serve as primary interlocutor for 
aggrieved investors; aggrieved investors; 

(iv) facilitate early amicable settlements; (iv) facilitate early amicable settlements; 

David A. Pawlak LLCDavid A. Pawlak LLC 1010

1.  Lead State Agency1.  Lead State Agency (cont(cont’’d)d)

(v) collect evidence and information from (v) collect evidence and information from 
other agencies regarding investment issues; other agencies regarding investment issues; 

(vi) develop State(vi) develop State’’s s ““institutional memoryinstitutional memory”” on on 
investment matters, including contributions of investment matters, including contributions of 
expert outside counsel; and expert outside counsel; and 

(vii) in the event of a claim, take the lead in (vii) in the event of a claim, take the lead in 
StateState’’s s defensedefense ((e.g.e.g., liaise with outside , liaise with outside 
counsel and experts). counsel and experts). 
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2. Washington, D.C.2. Washington, D.C.--based based 
Liaison To Lead State AgencyLiaison To Lead State Agency

 ExistingExisting Ministry of Foreign Affairs positionMinistry of Foreign Affairs position

 Washington, D.C. Embassy officialWashington, D.C. Embassy official

•• ICSID LiaisonICSID Liaison

•• Coordinate with MFA officials elsewhere, Coordinate with MFA officials elsewhere, e.g.e.g.,,
 Brussels; Brussels; 

 investorinvestor’’s home state capital; s home state capital; 

 place of arbitration in nonplace of arbitration in non--ICSID casesICSID cases

David A. Pawlak LLCDavid A. Pawlak LLC 1212

3.  Contact Persons 3.  Contact Persons 
For Investment MattersFor Investment Matters

 Establish interagency network of Establish interagency network of 
government representatives . . .government representatives . . .

•• Every relevant central government agencyEvery relevant central government agency

•• Significant regional & local government unitsSignificant regional & local government units



David A. Pawlak LLC
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4.  Lead State Agency Budget4.  Lead State Agency Budget

 A permanent fund A permanent fund 

 Sufficient resources for first year of costs Sufficient resources for first year of costs 
for an investorfor an investor--State proceedingState proceeding

David A. Pawlak LLCDavid A. Pawlak LLC 1414

4.  Lead State Agency Budget4.  Lead State Agency Budget (cont(cont’’d)d)

 ““[To] provide the Department of State with [To] provide the Department of State with 
a dependable, flexible, and adequate source a dependable, flexible, and adequate source 
of funding for the expenses . . . related to of funding for the expenses . . . related to 
preparing or prosecuting a proceeding preparing or prosecuting a proceeding 
before an international tribunal, . . . there is before an international tribunal, . . . there is 
established an International Litigation established an International Litigation 
Fund.Fund.””

22 U.S.C. 22 U.S.C. §§ 2710(d)(1)2710(d)(1)

David A. Pawlak LLCDavid A. Pawlak LLC 1515

5.  Authority To Collect 5.  Authority To Collect 
And Produce EvidenceAnd Produce Evidence

 Power to gather evidence from all relevant Power to gather evidence from all relevant 
government agencies and instrumentalitiesgovernment agencies and instrumentalities

 Legal consequences for uncooperative Legal consequences for uncooperative 
agencies or officialsagencies or officials

 Establish procedures in advance for Establish procedures in advance for 
sensitive or confidential materialssensitive or confidential materials

David A. Pawlak LLCDavid A. Pawlak LLC 1616

6.  Authority To Pursue Settlement 6.  Authority To Pursue Settlement 
Of Investment DisputesOf Investment Disputes

 Frequent amicable settlementsFrequent amicable settlements

 3 or 6 month 3 or 6 month ““cooling offcooling off”” periodperiod

 Authority to engage in Authority to engage in and concludeand conclude
settlement discussions, subject to settlement discussions, subject to 
interagency consultationinteragency consultation

David A. Pawlak LLCDavid A. Pawlak LLC 1717

7.  Interagency Consultation7.  Interagency Consultation

 Establish network of all relevant agency Establish network of all relevant agency 
officials to facilitate . . .officials to facilitate . . .

•• Interagency cooperationInteragency cooperation

•• Timely completion of required consultationsTimely completion of required consultations

•• Flow of information to Lead State AgencyFlow of information to Lead State Agency

•• Prompt elevation of contested issuesPrompt elevation of contested issues

David A. Pawlak LLCDavid A. Pawlak LLC 1818

8.  Public Procurement Procedures8.  Public Procurement Procedures

 Competing ObjectivesCompeting Objectives

•• TransparencyTransparency

•• ExpeditiousnessExpeditiousness

 Exemption from procurement rules at Exemption from procurement rules at 
LSALSA’’s options option
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9.  Payment And Reimbursement 9.  Payment And Reimbursement 
Of Settlements & AwardsOf Settlements & Awards

 Who pays?Who pays?

•• National budgetNational budget

•• Offending ministryOffending ministry’’s budgets budget

•• Hybrid modelsHybrid models

David A. Pawlak LLCDavid A. Pawlak LLC 2020

V.  ConclusionV.  Conclusion

 Take stock of investment obligationsTake stock of investment obligations

 Assess capacity to manage investor Assess capacity to manage investor 
complaintscomplaints

 Follow up seminar at all levels of Follow up seminar at all levels of 
governmentgovernment

 Adopt experienceAdopt experience--based recommendationsbased recommendations

David A. Pawlak LLCDavid A. Pawlak LLC 2121

Thank youThank you
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Thailand’s Experience 
on Investor-State 
Dispute Settlement:

Vilawan Mangklatanakul

17 June 2009

BIT-FTA Experiences

 Thailand concluded 39 BITs and 6 FTAs, 
containing Investment Chapters (ACFTA, 
AANZFTA, AKFTA, JTEPA, TAFTA, 
TNZFTA)

 Ongoing FTA negotiations: Thai-India, 
Thai-EFTA, ASEAN-India, BIMSTEC

Current Positions of Thailand

 The scope of ‘investment’ covers only FDI

 Provide investor-state dispute settlement 
provisions 

 Provide protection for post-establishment 
stage only 

 Excludes performance requirements, pre-
establishment breaches

Coverage of Protection

 NT/ MFN Treatment

 Fair and equitable treatment

 Expropriation and Compensation

 Free transfer

 Subrogation

Model Clause

 Consultation
 If failed, investors can submit to
 A competent national court
 Ad hoc arbitration under UNCITRAL
 ICSID, in case both contracting parties are 

contracting states to the Convention on the 
Settlement of Investment Disputes between 
states and nationals of Other States, 1965

Model Clause (cont.)
 Decision is made on the basis of

 National laws and regulations of the Contracting 
States

 Provisions of the Agreement
 Applicable rules of international law

 Decision is final and binding on the parties to the 
dispute

 Examples: Article 106 of the JTEPA, Articles 28-
41 of the ACIA, Article 917 of Thailand-Australia 
FTA
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Relevant laws
 Arbitration Act B.E. 2545 (2002)

 Adopting UNCITRAL Model Law
 Recognition and enforcement of foreign arbitration 

awards under the New York Convention on the 
Recognition and Enforcement of Foreign Arbitral 
Award 1958

 Covering disputes on international civil and 
commercial matters

 Arbitration Award
 Enforceable by the relevant courts
 Grounds for refusal of foreign award (section 43)

ICSID?

 Thailand is a signatory to the ICSID 
Convention since 6 December 1985, but 
has never ratified it.

 Difficulties:
Types of dispute/ prior consent (article 25)

Enforcement of the award as a final judgment 
(article 54 (1))

Concession contract

 Concession contract: administrative/ commercial 
contract

 Section 15 of the Arbitration Act: In a contract 
between a government agency and private 
party, whether administrative contract or not, the 
parties thereto may agree to settle their disputes 
by arbitration.  The parties to the contract shall 
be bound by such arbitration agreement.

Government policy

 Cabinet decision re: arbitration & 
concession contract between government 
agency and foreign investor
Administrative contract

No prior consent unless approved by the 
cabinet

Adopt Thai law as applicable law

Relation with BIT

 Breach of concession contract is 
automatically a breach of treaty?

 BIT provision, e.g. Thai-Jordan art. 10(2), 
Thai-Germany art. 7(2)
“Each contracting party shall observe any 

other obligation it may have entered into with 
regard to investments of investors of the other 
contracting party”

Recent Cases

 Under contract: Bangkok Expressway Plc 
(BECL) vs Expressway and Rapid Transit 
Authority of Thailand (ETA)

 Under BIT: the Walter Bau Case
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BECL vs ETA

 In 1998, BECL submit a claim against ETA to a 
Thai arbitral tribunal seeking compensation for 
its failure to deliver areas for construction an 
expressway

 In 2003, the Civil Court upheld the arbitral award 
that the government must pay Bt 6 billion.

 In 2009, the Supreme Court refuse to enforce 
the award on the ground that they are corruption 
in the process of approving the concession 
contract. 

Walter Bau Case

 Germany-Thailand BIT of 2002

 Walter Bau is a minority investor in Don Muang
Tollway, a local Thai company

 Based on a concession to construct and operate 
Don Muang highway

 In October 2009 Arbitral tribunal decided that it 
has jurisdiction over the case

 The case is still pending

Concluding Remarks

 Dilemma: the need to attract FDI VS the need to 
protect domestic businesses
 To strike the right balance is difficult

 BIT/FTA obligations are very wide and 
considered by the government to be favourable
to investors

 Increased litigation 
 Arbitrators often not taking into account public 

policy and implementing public international law
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Interactions and Policy Interactions and Policy 
CoherenceCoherence

Anna Anna JoubinJoubin--BretBret
Senior Legal AdvisorSenior Legal Advisor

Work Programme on international investment agreementsWork Programme on international investment agreements
Division on InvestmentDivision on Investment

UNCTADUNCTAD

APEC-UNCTAD Regional Training 
Course on the Core Elements of 

International Investment Agreements in 
the APEC Region

15-19 June 2009
Kuala Lumpur, Malaysia 

TRENDSTRENDS

Among the most important recent trends is the Among the most important recent trends is the 
increasing number and complexity of increasing number and complexity of IIAsIIAs

→→ risk that countries face overlapping and risk that countries face overlapping and 
sometimes inconsistent obligationssometimes inconsistent obligations

→→ possibly detrimental to their policypossibly detrimental to their policy
objectives. objectives. 

Several factors: substantive, systemic, subjectSeveral factors: substantive, systemic, subject--
specificspecific

IMPLICATIONSIMPLICATIONS

→→ CCountries and companies operate within an ountries and companies operate within an 
increasingly intricate framework of multiincreasingly intricate framework of multi--layered layered 
and multiand multi--faceted investment rulesfaceted investment rules, which may , which may 
contain overlapping and perhaps even inconsistent contain overlapping and perhaps even inconsistent 
obligations. obligations. 

→→ This may render economic policies of host countries This may render economic policies of host countries 
more complicatedmore complicated. . 

→→ CComplex treaty structures could to some extent omplex treaty structures could to some extent 
deter foreign investorsdeter foreign investors as it becomes increasingly as it becomes increasingly 
difficult for them to properly assess the degree of difficult for them to properly assess the degree of 
protection and liberalization afforded by protection and liberalization afforded by IIAsIIAs..

Several FactorsSeveral Factors

 Divergent model agreementsDivergent model agreements

 ProtectionProtection--oriented oriented BITsBITs and and 
liberalizationliberalization--oriented oriented FTAsFTAs

 Compatibility/implementation at the Compatibility/implementation at the 
national levelnational level

Challenges to the Management of Challenges to the Management of 
the IIA Networkthe IIA Network

In view of the increasingly complicated network In view of the increasingly complicated network 
of of IIAsIIAs and the different interpretations of treaty and the different interpretations of treaty 
provisions given by arbitration tribunals, the provisions given by arbitration tribunals, the 
maintenance of maintenance of policy coherencepolicy coherence becomes a becomes a 
major challenge for States.major challenge for States.

POLICY COHERENCEPOLICY COHERENCE
FOUR ASPECTSFOUR ASPECTS

 FirstFirst, identify similarities and dissimilarities: , identify similarities and dissimilarities: 
stocktaking and monitoring. stocktaking and monitoring. 

 Second,Second, coherence coherence between different between different IIAsIIAs to to 
which countries are a party; sometimes, this which countries are a party; sometimes, this 
may even be a concern with regard to different may even be a concern with regard to different 
provisions of the provisions of the samesame IIA. IIA. 

 Third,Third, coherence among coherence among IIAsIIAs concluded with concluded with 
oneone other country.other country.

 Fourth,Fourth, coherence with coherence with domesticdomestic economic economic 
and development policies.and development policies.
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Interactions Within an IIAInteractions Within an IIA

 Cumulating interactions: Cumulating interactions: 
services/investment chapters in services/investment chapters in FTAsFTAs, , 
ISDS/general DS in the FTAISDS/general DS in the FTA

 Contradiction interactions: policyContradiction interactions: policy--space space 
issuesissues

 Explication interactions: definitions or Explication interactions: definitions or 
exceptions with substantive provisionsexceptions with substantive provisions

Interactions With Other Interactions With Other IIAsIIAs

 Reinforcement interactions: servicesReinforcement interactions: services--
related provisions reinforcing related provisions reinforcing GATsGATs

 The MFN provisions (see below)The MFN provisions (see below)

 Cumulating interactions: dispute Cumulating interactions: dispute 
settlement provisions (settlement provisions (FTAsFTAs/WTO)/WTO)

 Contradiction interactions: interactions Contradiction interactions: interactions 
with State Contractswith State Contracts

EXAMPLE 1EXAMPLE 1
DIFFERENT MODES OF DIFFERENT MODES OF 

INVESTMENTINVESTMENT

One IIA may establish an upfront liberalization One IIA may establish an upfront liberalization 
based on a based on a "top"top--down" approachdown" approach, whereas , whereas 
another IIA may provide for gradual market another IIA may provide for gradual market 
access on the basis of a access on the basis of a "bottom"bottom--up" strategyup" strategy

→→ As a result, the As a result, the degree of liberalizationdegree of liberalization
may be may be unclearunclear for an economic activity for an economic activity 
covered by both agreements. covered by both agreements. 

→→ Soft law Soft law v.sv.s. hard law approaches. hard law approaches

EXAMPLE 2EXAMPLE 2
APPLICATION OF THE MFN APPLICATION OF THE MFN 

CLAUSECLAUSE

The application of the MFN Clause may, against the The application of the MFN Clause may, against the 
intention of a contracting party, intention of a contracting party, incorporateincorporate into the into the 
IIA certain IIA certain procedural or substantial rightsprocedural or substantial rights from from 
other other IIAsIIAs. . 

→→ This may lead to This may lead to unexpected resultsunexpected results..

→→ The problem has been exacerbated by some recent The problem has been exacerbated by some recent 
contradictory interpretations on the scope of the MFN contradictory interpretations on the scope of the MFN 
clause by arbitration tribunals.clause by arbitration tribunals.

EXAMPLE 3EXAMPLE 3
ADMITTING FDI?ADMITTING FDI?

Most Most BITsBITs leave it to the leave it to the discretion of host discretion of host 
countriescountries of whether they want to admit foreign of whether they want to admit foreign 
investment or not. investment or not. 

By contrast, By contrast, regional free trade agreementsregional free trade agreements
increasingly include establishment rights for increasingly include establishment rights for 
foreign investors. foreign investors. 

Market access rights are also provided for in the Market access rights are also provided for in the 
GATSGATS.. Implication on investment in services.Implication on investment in services.

EXAMPLE 4EXAMPLE 4
UMBRELLA CLAUSEUMBRELLA CLAUSE

The soThe so--called called "umbrella" clause"umbrella" clause extends the protection extends the protection 
by the IIA to by the IIA to "any other obligation""any other obligation" of the contracting of the contracting 
parties in respect of an investment. parties in respect of an investment. 

→→ As a result, a breach by the host country of such other As a result, a breach by the host country of such other 
obligation (e.g. one deriving from a contract with the obligation (e.g. one deriving from a contract with the 
investor) becomes a investor) becomes a violation of the IIAviolation of the IIA, and the latter's , and the latter's 
dispute settlement mechanism appliesdispute settlement mechanism applies -- an outcome an outcome 
that a contracting party to the IIA may wish to avoid.that a contracting party to the IIA may wish to avoid.
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CONSISTENCY:CONSISTENCY:
DOMESTIC CONCERNSDOMESTIC CONCERNS

 The negotiation of The negotiation of IIAsIIAs includes includes interrelated and interrelated and 
complicated policy issuescomplicated policy issues that, at least in principle, touch that, at least in principle, touch 
upon a whole range of upon a whole range of domestic concerns.domestic concerns.
(Ex.: social and environmental matters)(Ex.: social and environmental matters)

 Balancing private and public interests: Balancing private and public interests: 
•• Protect host country interests: clarification, stronger emphasisProtect host country interests: clarification, stronger emphasis on on 

public policy concerns, strengthen public role in ISDS. public policy concerns, strengthen public role in ISDS. 
Transparency.Transparency.

•• create a certain balancecreate a certain balance between rights and responsibilities of between rights and responsibilities of 
investors.investors.

 Preserving regulatory flexibility to pursue national Preserving regulatory flexibility to pursue national 
policies.policies.

CONCLUSIONSCONCLUSIONS

 Stocktaking: IIA reviewsStocktaking: IIA reviews
 Dealing with inconsistencies in Dealing with inconsistencies in IIAsIIAs: revising, : revising, 

clarifying, keeping track, limiting the agenda, clarifying, keeping track, limiting the agenda, 
active involvement in ISDSactive involvement in ISDS

 Transparency in the conduct of investment Transparency in the conduct of investment 
negotiations and ISDS plays a key role in negotiations and ISDS plays a key role in 
securing the necessary support for and securing the necessary support for and 
legitimacy of legitimacy of IIAsIIAs

 Addressing domestic concerns: balancing PP Addressing domestic concerns: balancing PP 
interestsinterests
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Consistency and Inconsistency Consistency and Inconsistency 
in ASEAN Investment in ASEAN Investment 

AgreementsAgreements

Sufian Jusoh

NCCR Research Fellow, World Trade Institute, Bern, Switzerland

APEC-UNCTAD Regional Training Course on the Core 
Elements of International Investment Agreements in the 

APEC Region, 15-19 June 2009

Kuala Lumpur, Malaysia

Order of PresentationOrder of Presentation

(1)Why consistency is important but difficult to 
achieve;

(2)Examples of consistencies and 
inconsistencies in ASEAN Investment 
Agreements; and

(3)Conclusion. 

2

3

Structure of ASEAN Investment 
Agreements

ASEAN Investment Agreements mainly:

 Covering 4 pillars i.e. liberalisation, protection, facilitation and 
promotion

 Generally similar provisions:

 National Treatment,
 Treatment of investments,
 Transfers,
 Expropriation and Compensation,
 Subrogation,
 BOP Safeguards,
 General Exceptions,
 Transparency,
 State-State Dispute Settlement,
 Investor-State Dispute Settlement. and 1 Schedule (reservation 

lists of Member States and also bilateral partner)

Why Consistency is important?Why Consistency is important?
• Predictability in the management of the 

agreements; 
- Post-signing and implementation.

• Prevention and management of dispute.
• Reason:
 Managers of the IGA are different from the 

negotiators. 
 Negotiators may come from various departments  

which     may not manage the agreements. 
 peculiarity and demand of trading partners may 

contribute to  inconsistencies in various IGA signed by 
the same country. 4

Review of ASEAN Review of ASEAN 
Investment AgreementsInvestment Agreements

•• ASEAN Australia New Zealand Free Trade ASEAN Australia New Zealand Free Trade 
Agreement Investment Chapter signed in ChaAgreement Investment Chapter signed in Cha--am am 
Thailand, 2009. Thailand, 2009. 

•• ASEAN Comprehensive Investment Agreement, ASEAN Comprehensive Investment Agreement, 
signed in Chasigned in Cha--am Thailand, 2009. am Thailand, 2009. 

•• ASEAN Korea Investment Agreement signed in Jeju ASEAN Korea Investment Agreement signed in Jeju 
Island, 2 June 2009.Island, 2 June 2009.

5

The ACIA 
• incorporates elements of investment liberalisation, 

promotion, awareness, facilitation, and protection. 
Investment liberalisation will be progressive with a view 
towards achieving a free and open investment 
environment in the region in line with the goals of the 
ASEAN Economic Community (AEC). 

• seek to improve investors’ confidence in the region and 
encourage further development of intra-ASEAN 
investment, especially among multinational corporations 
based in ASEAN through expansion, industrial 
cooperation and specialisation. It will contribute to 
enhancing economic integration.

6



AANZFTA
• the single most ambitious undertaking made by 

ASEAN since expanding its outward-looking 
economic regime to include region-to-region free 
trade agreements with major trading partners. 

• the first time ASEAN has embarked on 
comprehensive FTA negotiations covering all 
sectors including goods, services and 
investment, intellectual property simultaneously.; 
AND

• the agreement is the most comprehensive trade 
agreement that ASEAN has ever negotiated.

7

AKFTA

• complements the Trade in Goods Agreement 
which was signed on Aug 26, 2006 and Trade in 
Services Agreement on Nov 21, 2007;

• promote investment flows and create a liberal, 
facilitative, transparent and competitive 
investment regime in ASEAN and Republic of 
Korea through: 

– progressively liberalising the investment regime; creating conducive environment 
for ASEAN and Republic of Korea's investors and their investments;promoting 
cooperation on a mutually beneficial basis; encouraging and promoting the flow 
of investments and cooperation between ASEAN and Republic of Korea; 
improving transparency of investment rules; and providing for the protection of 
investments.

8

Problems in Managing the Spaghetti Bowl in the 
multi-polar trade world

 “

Source: Baldwin 2006 9

Scope of the Agreement
 ACIA

 does not cover pre-establishment. 

 Applies to ‘existing investments as at the date of entry into force of this 
Agreement as well as to investments made after the entry into force of this 
Agreement’

 Compared with ASEAN – Korea: 
 does not cover pre-establishment. 

 Does not apply to investment ‘claims arising out of events which occurred, or 
claims which had been raised, prior to the entry into force of this Agreement.’

 This implies that only existing and future investment between ASEAN Member 
States be protected. 

10

Covered Investment

 ACIA – has to be specifically approved in 
writing.

 AANZFTA – has been admitted by the host 
party 

* Thailand – it has to be approved in writing, 
Vietnam –has  been specifically registered/ 

approved in writing).

 AKFTA – specifically approved in writing by 
competent authority.

11

Investor
• ACIA - “a natural person of a Member State or a juridical 

person of a Member State that is making, or has made an 
investment in the territory of any other Member State”;

• AANZFTA and AKFTA- “a natural person of a Party or a 
juridical person of a Party that seeks to make, is making, or 
has made an investment in the territory of another Party”; 
– (fn) “seeks to make” an investment refers to an investor of another 

Party that has taken active steps to make an investment. Where a
notification or approval process is required for making an 
investment, an investor that “seeks to make” an investment refers 
to an investor of another Party that has initiated such notification or 
approval process.

12



National Treatment

• All national treatment provisions refer to the ‘like 
circumstance’

• But different approach in drafting:
ACIA - ‘in relation to investor’- “…with respect to the 

admission, establishment, acquisition, expansion, management, 
conduct, operation and sale or other disposition of investments in 
its territory.”

– (note the difference is underlined) , AANZFTA and AKFTA follows 
the ACIA wordings.

13

National Treatment (2)

AANZFTA and AKFTA

- the application of the National Treatment 
is subject to work programme. 

- “Work Programme” concept: the parties to 
further discuss the applications and the 
schedules upon a certain period after entry 
into force of the Investment Agreement.

14

MFN

• ACIA – refers to ‘like circumstances’ for 
‘admission, establishment, acquisition, expansion, 
management, conduct, operation and sale or other 
disposition of investments.’

• AKFTA – subject to a ‘work programme’. 

• AANZFTA – still subject to a ‘work programme’.

15

MFN (2)
ACIA 

- General MFN treatment does not mean that ‘as to oblige a 
Member State to extend to investors or investments of 
other Member States the benefit of any treatment, 
preference or privilege resulting from:

(a) any sub-regional arrangements between and among 
Member States; or 

(b) any existing agreement notified by Member States to 
the AIA Council pursuant to Article 8(3) of the AIA 
Agreement.

16

Senior Management
• Covered in the ACIA and AKFTA

1. A Member State shall not require that a juridical person of that
Member State appoint to senior management positions, natural 
persons of any particular nationality.

2. A Member State may require that a majority of the board of 
directors of a juridical person of that Member State, be of a 
particular nationality, or resident in the territory of the Member 
State, provided that this requirement does not materially impair
the ability of the investor to exercise control over its investment.

17

Work Programme
• AANZFTA and AKFTA
• AANZFTA: 

– schedules of reservations; treatment of investment in 
services which does not qualify as commercial presence 
in Chapter on Trade in Services; the application of MFN 
treatment, and procedures for the modification of 
schedules of reservations.

• Discussions to be concluded within 5 years from the 
date of entry into force.

18



Work Programme
AKFTA:

 MFN Treatment;

 TRIMs-plus elements on Performance Requirements; Schedules of 
Reservations; 

 Procedures for modification of Schedules of Reservations;

 Annex on Expropriation and Compensation; 

 Annex on Taxation and Expropriation; and 

 Investment Dispute Settlement between a Party and an Investor of
any other Party.

As in AANZFTA, discussions to be concluded within 5 years. 

19

Few Other Observations

• All investors must read the ASEAN agreements 
with care – many footnotes with exclusions and 
special provisions for certain ASEAN member 
states. 

• ASEAN Agreements must be read with the BITs. 
No clear provision whether BITs are now 
repealed, null and void. 

• BIT, where applicable still relevant, e.g. in the 
AKFTA – in reference to submission to 
jurisdictions/forums.

20

Conclusions

• ASEAN Members States have more 
restrictive approach as between 
themselves in the ACIA;

• ASEAN Members States are more open 
when dealing with the bilateral partners; 
and

• ASEAN Agreements requires careful 
management approach.

21

Thank You

Sufian.jusoh@wti.org

Sufian.jusoh@wtiadvisors.com
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June 18, 2009

Masa Sugano
Deputy Director

Economic Partnership Division
Ministry of Economy, Trade and Industry

Coherence in IIAs
An Impossible Dream?

I. How inconsistencies arise

 Ignorance (photo-ops)

 Negotiating power 

 Temporal (c.f., USA, China)

2

II. Japan’s experience

 Temporal
(photo-op BITs   FTA era   strategic BITs)

 Negotiating power  (vs. Latin America)
- FET  /  MST
- Note on indirect expropriation
- Characteristics of investment
- PR / SMBD
- Treatment of Mode 3
- Length of ISDS article

3

III. Dealing with inconsistencies 

(1) Coping with inconsistencies
 We’re screwed anyways.

- Investor can choose disciplines and forums
*  NT reservations  vs.  FET
*  ICSID  vs.  UNCITRAL

- Treaty shopping
*  Investors will set up offshore companies and

use your “best” BIT

 Work with a checklist.
- Have a handy version, extensive version

4

(2) Avoiding inconsistencies
 Have a smart MFN clause.

 Create “trademarks” --- Earn respect !
- Philippines  (ICSID)
- Thailand (positive list)
- Canada, France (cultural exceptions)
- Japan (corruption prevention)
- China (pre-NT, “duty of investors”?)

 Reservations should be trademarks, too.

5

 Choose your negotiating partners.
- Macchiavellian style
- Establish regional standards

(ACIA   vs. China, Korea, Aus-NZ …. Japan?)
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The Three Generations ofThe Three Generations of
Investment PromotionInvestment Promotion

Anna Anna JoubinJoubin--BretBret
Senior Legal AdvisorSenior Legal Advisor

DIAE, UNCTADDIAE, UNCTAD

APEC-UNCTAD Regional Training 
Course on the Core Elements of 

International Investment Agreements 
in the APEC Region

15-19 June 2009
Kuala Lumpur, Malaysia
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Investment promotionInvestment promotion

Three generationsThree generations::

1.1. Liberalization of FDI regimesLiberalization of FDI regimes

2.2. Marketing of countriesMarketing of countries

3.3. Investor targetingInvestor targeting

33

1. Liberalization of FDI regimes1. Liberalization of FDI regimes

 Reduction of barriers to FDIReduction of barriers to FDI
Opening up more sectors to foreign investment, lifting of 
ownership restrictions and employment of non-nationals, 
etc.

 Strengthening of standards of treatment Strengthening of standards of treatment 
for foreign investorsfor foreign investors
National treatment, legal protection to foreign investors, 
etc.

 Enhancing the functioning of the marketEnhancing the functioning of the market
Competition rules, supervision of banking and financial 
services, protection of IPRs, consumer and environmental 
standards, effective systems of accounting and reporting, 
BITs, DTTs.

44

National regulatory changes, 1992National regulatory changes, 1992--20072007
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2. Marketing of countries2. Marketing of countries

 Investment promotion perceived by Investment promotion perceived by 
governments as a necessary public functiongovernments as a necessary public function

 Fast growing numbers of national, subFast growing numbers of national, sub--
national and local IPAsnational and local IPAs
196 national IPAs and around 300 sub-national IPAs (UNCTAD
database)

 Establishment of the World Association of Establishment of the World Association of 
Investment Promotion Agencies (WAIPA) in Investment Promotion Agencies (WAIPA) in 
19951995
Presently 228 member IPAs from 156 countries

66

Marketing of countries Marketing of countries 
through IPAsthrough IPAs

 ImageImage--buildingbuilding

 Investment generation (incl. targeting)Investment generation (incl. targeting)

 Investor facilitationInvestor facilitation

 Investor aftercareInvestor aftercare

 Policy advocacy Policy advocacy 

Role of  IPAs:
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Marketing of a locationMarketing of a location
ImageImage--building example from the web site of THINK building example from the web site of THINK 

LONDON, the official FDI agency of London LONDON, the official FDI agency of London 
(www.thinklondon.com(www.thinklondon.com))

WELCOME TO LONDON WELCOME TO LONDON 
THE ULTIMATE CITY FOR BUSINESSTHE ULTIMATE CITY FOR BUSINESS

““London is the ultimate place to do London is the ultimate place to do business.Votedbusiness.Voted EuropeEurope’’s s 
best city for business for 16 consecutive years, it offers you best city for business for 16 consecutive years, it offers you 

unrivalled opportunities unrivalled opportunities –– plus the skilled people, huge plus the skilled people, huge 
choice of locations and the expert support you need to make choice of locations and the expert support you need to make 

the most of them.the most of them.””

88

3. Investor3. Investor--targetingtargeting
DEFINITIONDEFINITION

Targeting is a way of maximising investor interestTargeting is a way of maximising investor interest

through the development and confidential promotion ofthrough the development and confidential promotion of

investment projects tailored to the highest commercial investment projects tailored to the highest commercial 
priorities of those investors.priorities of those investors.

99

InvestorInvestor--targetingtargeting

 Governments follow national strategies to attract FDI Governments follow national strategies to attract FDI 
in specific sectors to help them in furthering country in specific sectors to help them in furthering country 
development objectivesdevelopment objectives

 Development of clusters and locational brand namesDevelopment of clusters and locational brand names

 Use by IPAs of investorUse by IPAs of investor--targeting strategies and targeting strategies and 
techniques techniques 

1010

9 Phases9 Phases
of Investorof Investor--TargetingTargeting

1.1. Identification of national and regional Identification of national and regional 
prioritiespriorities

2.2. Sector and project Sector and project prioritisationprioritisation
3.3. Candidate company screeningCandidate company screening
4.4. Confirmation of targeting prioritiesConfirmation of targeting priorities
5.5. Development of specific projectsDevelopment of specific projects
6.6. Matching Matching TNCsTNCs to project proposalsto project proposals
7.7. Corporate appraisalsCorporate appraisals
8.8. Identification of key executivesIdentification of key executives
9.9. Initiation of contact and promotionInitiation of contact and promotion

1111

Why investor targeting?Why investor targeting?

 Growing competition for foreign investmentGrowing competition for foreign investment
 Helps to achieve strategic development Helps to achieve strategic development 

goalsgoals
 Provides the opportunity to target Provides the opportunity to target 

companies with good corporate governance companies with good corporate governance 
records records 

 Offers best prospects for successOffers best prospects for success
 Improves efficient use of limited resourcesImproves efficient use of limited resources
 Enhances the understanding of corporate Enhances the understanding of corporate 

requirements by IPAs and governmentsrequirements by IPAs and governments
1212

AFTERCARE: 

A core function

in investment promotion
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DEFINITIONDEFINITION

Aftercare can be any type of service Aftercare can be any type of service 
provided by public sector organizations provided by public sector organizations 

after the foreign investor has established a after the foreign investor has established a 
legal entity in the host country.legal entity in the host country.

Its purpose is to improve the implementation Its purpose is to improve the implementation 
rate of investment projects and encourage rate of investment projects and encourage 

reinvestments.reinvestments.

1414

Examples of aftercareExamples of aftercare

 "Support was provided to a local subsidiary of a major "Support was provided to a local subsidiary of a major 
international company to win a contract for the supply of international company to win a contract for the supply of 
components for a substantial capital goods product.  The components for a substantial capital goods product.  The 
IPA assisted the local subsidiary in demonstrating that the IPA assisted the local subsidiary in demonstrating that the 
region had the capability (infrastructure, supplier base, region had the capability (infrastructure, supplier base, 
skilled labourskilled labour……) to service the contract, and, in addition, ) to service the contract, and, in addition, 
provided a financial support package.provided a financial support package.““

 "The IPA established a linkages programme after "The IPA established a linkages programme after 
recognising that investors were not benefiting from a recognising that investors were not benefiting from a 
structured system of sourcing materials from local structured system of sourcing materials from local 
producers.producers.““

 "Continues facilitation of immigration formalities and the "Continues facilitation of immigration formalities and the 
establishment of a technical committee to resolve establishment of a technical committee to resolve 
implementation problems for major projects."implementation problems for major projects."

1515

The Reinvestment PotentialThe Reinvestment Potential
of Aftercareof Aftercare

 770,000 foreign affiliates worldwide.770,000 foreign affiliates worldwide.

 In certain regions, especially in developed countries, up to In certain regions, especially in developed countries, up to 
70% of investment is linked to the existing investment base.70% of investment is linked to the existing investment base.

 UNCTADUNCTAD--WAIPA survey respondents estimated on average WAIPA survey respondents estimated on average 
that 32% of inward FDI is coming from reinvestments.that 32% of inward FDI is coming from reinvestments.

 In a 2004 UNCTADIn a 2004 UNCTAD--RBSC survey on the offshoring of RBSC survey on the offshoring of 
services among the largest 500 European TNCs, as many services among the largest 500 European TNCs, as many 
as 40% of respondents stated that factors beyond pure as 40% of respondents stated that factors beyond pure 
benchmarking affect their offbenchmarking affect their off--shoring decisions, including shoring decisions, including 
internal lobbying by their foreign affiliates. internal lobbying by their foreign affiliates. 

1616

Rationale for aftercareRationale for aftercare

The business case for aftercareThe business case for aftercare
 Established Established TNCsTNCs are a are a ““captive audiencecaptive audience””

 Aftercare is less costly than attracting new investors Aftercare is less costly than attracting new investors 

 An An IPAIPA’’ss role of role of ““trusted advisertrusted adviser”” is most effectiveis most effective

 Satisfied Satisfied TNCsTNCs become ambassadors for a locationbecome ambassadors for a location

 Aftercare contributes to an Aftercare contributes to an IPAIPA’’ss policy advocacy workpolicy advocacy work

The economic development caseThe economic development case
 Potential benefits of FDI can be increased trough effective aftePotential benefits of FDI can be increased trough effective aftercare rcare 

programmes, introducing new technologies, international linkagesprogrammes, introducing new technologies, international linkages, , 
university links in new R&D, etc.university links in new R&D, etc.

 Strategically chosen interventions can support economic Strategically chosen interventions can support economic 
development objectivesdevelopment objectives

1717

Aftercare services

 Administrative servicesAdministrative services –– enable TNC enable TNC 
operations operations 

 Operational servicesOperational services –– support the effective support the effective 
and efficient operation of the TNCand efficient operation of the TNC

 Strategic servicesStrategic services –– have impact on the have impact on the 
future direction of the firmfuture direction of the firm

1818

The aftercare service spaceThe aftercare service space

Type of Type of 
ServiceService

TimeTime

Long termLong termMedium termMedium termShort termShort term

Agreement with tax 
authorities, collaborate 
with public sector on 
planning and transport

International school, 
obtain food and drugs 
administration 
approvals

Visas, import permits, 
operate in free trade zone, 
work permits for spouse

AdministrativeAdministrative

Local R&D, University 
collaboration, deep 
relationships with 
unions

Staff training, new 
premises, improve 
connectivity, local 
supply chains

Find office space, factory, 
recruit staff, purchase and 
install ICT equipment, 
power, etc

OperationalOperational

Where does the firm 
want to be in 5 years 
time - strategic leader, 
centre of excellence?

Competition 
legislation, product 
development, R&D 
capabilities

Establish firm so that it 
operates successfully and 
performs its mandate

StrategicStrategic

The aftercare service space
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Elements in operating anElements in operating an
aftercare unitaftercare unit

 Understand the investor community

 Develop objectives and identify partners

 Assess the resources situation and develop 
organizational options – the company friend; the 
project approach; the aftercare team approach; 
the integrated approach

 Segment, target, position and design the 
aftercare programme

 Deliver services, monitor and evaluate the 
results

2020

Challenges and best practicesChallenges and best practices

 The role of the InternetThe role of the Internet
 Institutional credibilityInstitutional credibility
 Capability of employeesCapability of employees
 Influencing Influencing TNCsTNCs
 ContinuityContinuity
 Customer responsivenessCustomer responsiveness
 Proactive versus reactive approachesProactive versus reactive approaches
 Client ManagementClient Management
 Organisational involvementOrganisational involvement
 Evaluation of IPA aftercare impactsEvaluation of IPA aftercare impacts
 The human factorThe human factor

2121

A Practical Approach

To Policy Advocacy

2222

Definition: Policy Advocacy by Definition: Policy Advocacy by IPAsIPAs

 IPA efforts to effect changes in IPA efforts to effect changes in regulations, regulations, 
laws laws andand government policiesgovernment policies pertaining to:pertaining to:
•• InvestmentInvestment
•• TradeTrade
•• ImmigrationImmigration
•• TaxesTaxes
•• LabourLabour
•• Real estateReal estate
•• Intellectual property rightsIntellectual property rights
•• or any area which affects investment promotion or any area which affects investment promotion 

and facilitation or other IPA goals, such as and facilitation or other IPA goals, such as 
sustainable development.sustainable development.
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Policy Areas by Importance to IPAs
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The Goals

1. Shape the investment climate to attract 
greater inflows of FDI

2. Promote policies that will allow greater 
benefits to be extracted from that FDI

3. Build national competitiveness in a 
global economy
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IPA Limitations

 IPAsIPAs are policy advocates not policyare policy advocates not policy--makersmakers
 Some stakeholders may oppose changeSome stakeholders may oppose change
 Understanding of the private sector and the Understanding of the private sector and the 

investment climate may be poorinvestment climate may be poor
 May not have a full picture of national goalsMay not have a full picture of national goals
 Resource limitations and pressure to show Resource limitations and pressure to show 

shortshort--term results in terms of FDI inflows term results in terms of FDI inflows 
may push policy advocacy asidemay push policy advocacy aside

2626

IPA Advantages

 Best position within government to Best position within government to 
understand overall investor decisionunderstand overall investor decision--
makingmaking

 Many influential natural allies: foreign Many influential natural allies: foreign 
business, domestic business and business, domestic business and 
(potentially) domestic (potentially) domestic labourlabour

 Much of the policy advocacy groundwork Much of the policy advocacy groundwork 
is already done in other IPA activitiesis already done in other IPA activities

2727

A 4-Step Approach

#1
Problem 

ID/Agenda-
Setting

#3
Advocate the 
Policy (Build 
Consensus)

#4
Monitor and 

Evaluate

#2 Develop 
the Best 
Policy 

Remedy

The Cyclical 
Policy 

Advocacy 
Process

2828

I. Problem ID/Agenda-Setting

a. Decide what counts as a problem, based 
on IPA goals and client consultations

b. Study the context of the problem

c. Prioritize problems based on impact and 
likelihood of change

d. Articulate actionable agenda items

2929

II. Develop the Best Policy Remedy

 Formulate several alternative policy fixesFormulate several alternative policy fixes
 Example Problem:Example Problem:

•• Underdeveloped Underdeveloped agroprocessingagroprocessing sectorsector
 Example Policy Remedies:Example Policy Remedies:

•• Tax incentivesTax incentives
•• Looser restrictions on foreign ownership, Looser restrictions on foreign ownership, 

employmentemployment
•• Industrial parks w/ committed, reliable utilities and Industrial parks w/ committed, reliable utilities and 

communications infrastructurecommunications infrastructure
 Choose based on explicit evaluative criteria, Choose based on explicit evaluative criteria, 

e.g. likelihood/amount of FDI, anticipated e.g. likelihood/amount of FDI, anticipated 
spillovers, implementation/advocacy costs, spillovers, implementation/advocacy costs, 
negative side effects, likelihood of changenegative side effects, likelihood of change 3030

III. Advocate the Policy
 Prepare

• Research and specific policy proposals (Steps I and II)
• Communications material (newsletters, reports, press releases)
• Evidentiary support (case studies, market analysis, impact 

reports)
 Persuade decision-makers, opponents, the public
 Publicise

• to frame the debate
• to build consensus indirectly
• to educate

 Mobilise
• Beneficiaries,
• “Champions”
• Partners
• Supporters

 Build consensus through…
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IV. Monitor and Evaluate

1. Is the policy change effected having the impact it 
was meant to have?

2. Have there been any unintended consequences of 
the policy which detract from its overall 
effectiveness?

3. Could the policy be improved further?

4. Were the costs - financial, political, etc. - expended 
on the change worth the resulting benefits?

5. What lessons were learned in effecting the change 
that could be used to improve the effectiveness of 
future policy advocacy efforts?

3232

Mauritius' Case: Overcoming 
Resistance from Domestic Business

 IPA recognised VA export potential of seafood industry

 Proposed framework for FDI attraction to Ministry

 Resistance raised from small local operators and fishermen

 Workshops for domestic stakeholders to learn differences 
between artisanal and industrial fishing industries

 Committee set up to review problems w/ the reforms and 
propose remedies on a monthly basis

 Final result: fewer constraints, less bureaucracy, and an 
industry growing–for foreign and domestic firms–with the 
stimulus of FDI

3333

7 Tips for More Effective
Policy Advocacy

1.1. Have a PA master planHave a PA master plan

2.2. Build capacity for research and communicationBuild capacity for research and communication––
internally and through partnersinternally and through partners

3.3. Advocate proactively and assertivelyAdvocate proactively and assertively

4.4. Expand the Expand the IPA'sIPA's policy horizonpolicy horizon

5.5. Avoid "selfAvoid "self--serving" policy proposalsserving" policy proposals

6.6. Constantly educate stakeholdersConstantly educate stakeholders

7.7. MobiliseMobilise and and institutionaliseinstitutionalise supportsupport 3434

Investment promotion

and the crisis:

Policy implications

3535

How can investment promotion institutions or How can investment promotion institutions or 
agencies (IPAs) deal with the crisis?agencies (IPAs) deal with the crisis?

Remedies that should beRemedies that should be
consideredconsidered……

Less FDI will mean tougher competition for investment
projects.  At the same time, many IPAs are facing 
difficulties in securing adequate public funding from 
governments that are stretched for money. IPAs should 
therefore reassess their current activities and provide their 
governing bodies with plans on how to face the new 
challenges.

3636

……strengthen investor aftercare servicesstrengthen investor aftercare services

 To soften the blow of the economic slowdown on the 
established business community.

 To strengthen the ties between foreign 
affiliates and the local economy, e.g.
by promoting and developing local 
supply chains. 

 To develop a reputation that the host government 
cares for investors.
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……target investors in promising sectorstarget investors in promising sectors

 IPAs should shift their promotion 
efforts towards those foreign markets 
and economic sectors 

that offer better FDI prospects. 

 The crisis can provide an opportunity 
to target new types of investors, such as 
investors from the South. 

3838

……advocate policies to improve the investment advocate policies to improve the investment 
climateclimate

 IPAs should address immediate 

problems that companies 

face due to the crisis…

 …and work to strengthen competitiveness in 
the long run, through improved infrastructure, 
legal framework, education, and training. 

3939

……and improve the effectiveness of IPA and improve the effectiveness of IPA 
operationsoperations

 IPAs should review their 
roles and activities in order 
to strengthen effectiveness 
and efficiency.

 The roles and activities of IPAs should be 
adapted to changed circumstances 
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For host countriesFor host countries (traditionally developing)(traditionally developing)
 To improve their investment climate and to To improve their investment climate and to attract foreign attract foreign 

investors and FDIinvestors and FDI

 To portray a positive international image of To portray a positive international image of ‘‘opennessopenness’’ and and 
legal stability and predictability  legal stability and predictability  

For home countriesFor home countries (traditionally developed)(traditionally developed)
 To protect their investments abroadTo protect their investments abroad

 Some countries are both Some countries are both capital importing and exportingcapital importing and exporting
(both home and host) (both home and host) -- twin objectives: investment twin objectives: investment 
attraction and investment protection.attraction and investment protection.

Why do countries sign Why do countries sign IIAsIIAs??

33

The importance of investment The importance of investment 
promotion provisions in promotion provisions in IIAsIIAs

 IIAsIIAs do not always have a substantial impact on do not always have a substantial impact on 
FDI inflowsFDI inflows

 In some cases the correlation between the In some cases the correlation between the 
conclusion of conclusion of IIAsIIAs and increased FDI flows is and increased FDI flows is 
weakweak

 Therefore investment promotion provisions in Therefore investment promotion provisions in 
IIAsIIAs need to be strengthened  need to be strengthened  

44

IIAsIIAs and investment promotion and investment promotion 
strategiesstrategies

 The prime objective of The prime objective of IIAsIIAs from a host from a host 
country perspective is to attract FDIcountry perspective is to attract FDI

 IIAsIIAs should be seen as an integral part of should be seen as an integral part of 
national investment promotion strategiesnational investment promotion strategies

 IIAsIIAs create a stable and predictable legal create a stable and predictable legal 
environment for attracting FDIenvironment for attracting FDI

 Despite this: Despite this: IIAsIIAs focus clearly on focus clearly on 
investment protection NOT promotioninvestment protection NOT promotion

55

Only a few Only a few IIAsIIAs include investment include investment 
promotion provisions promotion provisions 

 Only a small minority of Only a small minority of IIAsIIAs include specific investment include specific investment 
promotion provisionspromotion provisions

 Investment promotion provisions are drafted as voluntary Investment promotion provisions are drafted as voluntary 
commitments (not legally binding)commitments (not legally binding)

 Usually the provisions are very broad, without follow up Usually the provisions are very broad, without follow up 
mechanismsmechanisms

 IIAsIIAs are evolving rapidly, new issues are involved are evolving rapidly, new issues are involved –– this is this is 
an indication that countries are interested in exploring new an indication that countries are interested in exploring new 
provisionsprovisions

 Opportunity to strengthen investment promotion provisions Opportunity to strengthen investment promotion provisions 
in IIA negotiations  in IIA negotiations  

66

Examples of investment promotion Examples of investment promotion 
provisions in provisions in IIAsIIAs

 Transparency and exchange of informationTransparency and exchange of information

 Creation of an institutional frameworkCreation of an institutional framework

 Joint activities (investment seminars)Joint activities (investment seminars)

 Fostering linkages (stimulate joint ventures)Fostering linkages (stimulate joint ventures)

 Transfer of technologyTransfer of technology

 Host country incentivesHost country incentives

 Technical assistanceTechnical assistance

 Easing of informal obstacles to investmentEasing of informal obstacles to investment

 Cooperation between investment promotion agencies Cooperation between investment promotion agencies 
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Forms of investment promotion Forms of investment promotion 
measures in measures in IIAsIIAs

0 10 20 30 40 50 60 70 80

Cooperation between IPAs
Investment guarantees

Financial assistance to host countries
Access to capital markets 
Easing informal obstacles

Host country incentives 
Technical assistance and capacity building 

Transfer of technology 
Fostering linkages 

General cooperation and joint activities
Institutional framework

Preferential market access
Transparency and exchange of information
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Transparency and exchange of Transparency and exchange of 
informationinformation

ECONOMIC PARTNERSHIP AGREEMENT BETWEEN INDONESIA AND ECONOMIC PARTNERSHIP AGREEMENT BETWEEN INDONESIA AND 
JAPANJAPAN

"Article 98"Article 98
Promotion and Facilitation of InvestmentPromotion and Facilitation of Investment
1. (a) Both Parties shall cooperate in promoting and facilitatin1. (a) Both Parties shall cooperate in promoting and facilitating g 

investments between the Parties in the energy and mineral investments between the Parties in the energy and mineral 
resource sector through ways such as:resource sector through ways such as:

[[……]]
(ii) facilitating the provision and (ii) facilitating the provision and exchange of investment information exchange of investment information 

including information on the laws, regulations and policies of tincluding information on the laws, regulations and policies of the he 
PartiesParties;;

(iii) encouraging and supporting investment promotion activities(iii) encouraging and supporting investment promotion activities of of 
each Party or the business sectors of the Parties, relating to, each Party or the business sectors of the Parties, relating to, in in 
particular, the exploration, exploitation and production of enerparticular, the exploration, exploitation and production of energy gy 
and mineral resource goods and the infrastructural facilities inand mineral resource goods and the infrastructural facilities in the the 
energy and mineral resources sector; andenergy and mineral resources sector; and

(iv) discussing effective ways of creating stable, equitable, (iv) discussing effective ways of creating stable, equitable, 
favourablefavourable and transparent conditions for investors" and transparent conditions for investors" 

99

Transparency and exchange of Transparency and exchange of 
informationinformation

Economic Partnership Agreement between Japan Economic Partnership Agreement between Japan 
and Thailandand Thailand

"   Each Party shall ensure that its laws, "   Each Party shall ensure that its laws, 
regulations, administrative procedures, and regulations, administrative procedures, and 
administrative rulings of general application with administrative rulings of general application with 
respect to any matter covered by this Chapter respect to any matter covered by this Chapter 
[Investment] are [Investment] are published or otherwise made published or otherwise made 
available in such a manner as to enable available in such a manner as to enable 
interested persons and the other Party to become interested persons and the other Party to become 
acquainted with themacquainted with them " " 

1010

Creation of an institutional Creation of an institutional 
frameworkframework

Economic Partnership Agreement between Japan and MexicoEconomic Partnership Agreement between Japan and Mexico

Article 139: Cooperation in the Field of Trade and Article 139: Cooperation in the Field of Trade and 
Investment PromotionInvestment Promotion

For the purposes of the For the purposes of the effective implementationeffective implementation and and 
operation of this Article, a operation of this Article, a SubSub--Committee on Cooperation Committee on Cooperation 
in the Field of Trade and Investment Promotionin the Field of Trade and Investment Promotion (hereinafter (hereinafter 
referred to in this Article as referred to in this Article as ““the Subthe Sub--CommitteeCommittee””) shall be ) shall be 
established pursuant to Article 165 [Joint Committee]established pursuant to Article 165 [Joint Committee]

The functions of the SubThe functions of the Sub--Committee shall be: (a) Committee shall be: (a) reviewing reviewing 
the implementation and operation of this Articlethe implementation and operation of this Article; (b) ; (b) 
discussing any issues related to this Article; (c) reporting discussing any issues related to this Article; (c) reporting 
the findings of the Subthe findings of the Sub--Committee to the Joint Committee".Committee to the Joint Committee".

1111

Joint activitiesJoint activities

The Free Trade Agreement between Panama and The Free Trade Agreement between Panama and 
SingaporeSingapore

"Article 16.3 "Article 16.3 
investment promotion shall includeinvestment promotion shall include: organizing joint : organizing joint 
investment promotion activities, investment promotion activities, conferencesconferences, , 
seminarsseminars, workshops, meetings, , workshops, meetings, 
outreach/education programs, and outreach/education programs, and joint promotion joint promotion 
activities of specific projects of interestactivities of specific projects of interest."."

1212

Fostering linkagesFostering linkages

The Free Trade Agreement between Tunisia and TurkeyThe Free Trade Agreement between Tunisia and Turkey

"Article 37"Article 37

With the view to further enhance trade and economic activities, With the view to further enhance trade and economic activities, the the 
Parties shall give Parties shall give priority to promoting business and investment priority to promoting business and investment 
opportunities as well as joint ventures between small and mediumopportunities as well as joint ventures between small and medium
sized enterprises (sized enterprises (SMEsSMEs) of the two countries) of the two countries. Within this context, . Within this context, 
the Parties will:the Parties will:

a) a) exchange expertise on entrepreneurship, management, research exchange expertise on entrepreneurship, management, research 
and management centers, quality and production standardsand management centers, quality and production standards;;

b) b) provide market information to create investment opportunities;provide market information to create investment opportunities;
c)c) furnish published documents concerning furnish published documents concerning SMEsSMEs..””
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Transfer of technologyTransfer of technology

Encouraging transfer of technologyEncouraging transfer of technology::

Cooperation Agreement between EU and Sri Lanka Cooperation Agreement between EU and Sri Lanka 

"The Contracting Parties will, in accordance with their "The Contracting Parties will, in accordance with their 
mutual interest and the aims of their development strategy mutual interest and the aims of their development strategy 
in this area, in this area, promote scientific and technological promote scientific and technological 
cooperation with a view to: (a) fostering the transfer of cooperation with a view to: (a) fostering the transfer of 
knowknow--how and stimulating innovationhow and stimulating innovation””

1414

Transfer of technologyTransfer of technology

Restricting transfer of technology:Restricting transfer of technology:

Economic Partnership Agreement between Japan and Chile  Economic Partnership Agreement between Japan and Chile  

Performance RequirementsPerformance Requirements

"Neither Party may impose or enforce any of the following "Neither Party may impose or enforce any of the following 
requirements, or enforce any commitment or undertaking, requirements, or enforce any commitment or undertaking, 
in connection with investment activities of an investor of a in connection with investment activities of an investor of a 
Party or of a nonParty or of a non--Party in its Area:Party in its Area:
[[……]]
transfer technologytransfer technology
[[……]"]"

1515

Technical assistance Technical assistance 

Economic Framework Agreement between ASEAN Economic Framework Agreement between ASEAN 
and India and India 

"["[t]het]he Parties agree to implement Parties agree to implement capacity capacity 
building building programmesprogrammes and technical assistanceand technical assistance, , 
particularly for the New ASEAN Member States, in particularly for the New ASEAN Member States, in 
order to order to adjust their economic structure and adjust their economic structure and 
expand their trade and investmentexpand their trade and investment with India"with India"

1616

 Host developing countries often use fiscal instruments, such Host developing countries often use fiscal instruments, such 
as tax holidays, favorable tax regimes and exemptions to as tax holidays, favorable tax regimes and exemptions to 
attract FDIattract FDI

 Some Some IIAsIIAs address the issue of host country incentives:address the issue of host country incentives:

The Agreement on Promotion, protection and Guarantee of The Agreement on Promotion, protection and Guarantee of 
Investments between the Member States of the Islamic Investments between the Member States of the Islamic 
Conference: Conference: 

"The contracting parties will The contracting parties will endeavourendeavour to to offer various offer various 
incentives and facilities for attracting capitalsincentives and facilities for attracting capitals and and 
encouraging its investment in their territories such as encouraging its investment in their territories such as 
commercial, customs, financial, tax and currency commercial, customs, financial, tax and currency 
incentives, especially during the early years of the incentives, especially during the early years of the 
investment [investment [……].].””(emphasis added)."(emphasis added)."

Host country Host country incentivesincentives

1717

Host country incentivesHost country incentives

The BIT between the Czech Republic and the United Arab The BIT between the Czech Republic and the United Arab 
Emirates: Emirates: 

““Article 2Article 2
Promotion and Protection of Investments  Promotion and Protection of Investments  
[[……]]
(ii) Investors of either Contracting State shall be entitled to (ii) Investors of either Contracting State shall be entitled to 

apply to the competent authorities in the host State for the apply to the competent authorities in the host State for the 
appropriate facilities, appropriate facilities, incentivesincentives and other forms of and other forms of 
encouragement and encouragement and the host State shall grant them all the host State shall grant them all 
assistance, consents, approvals, licenses and assistance, consents, approvals, licenses and 
authorizations to such an extent and on such terms authorizations to such an extent and on such terms 
and conditions and conditions as shall, from time to time, be determined as shall, from time to time, be determined 
by the laws and regulations of the host State.by the laws and regulations of the host State.””

1818

Host country incentives Host country incentives 

 As illustrated above, most IIA provisions As illustrated above, most IIA provisions 
on incentives are drafted in a general on incentives are drafted in a general 
mannermanner

 No sufficient clarification as to the No sufficient clarification as to the 
conditions under which such measures conditions under which such measures 
should be granted, and to what extentshould be granted, and to what extent

 This may create difficulties when the This may create difficulties when the 
agreement enters the implementation agreement enters the implementation 
phasephase
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Incentives and performance Incentives and performance 
requirementsrequirements

 Some Some IIAsIIAs condition the granting of condition the granting of 
incentives with the fulfillment of some incentives with the fulfillment of some 
performance requirementsperformance requirements

 Host countries may impose certain types Host countries may impose certain types 
of requirements on foreign  investors, of requirements on foreign  investors, 
requiring them to achieve certain requiring them to achieve certain 
objectivesobjectives

 The objective: maximize the beneficial The objective: maximize the beneficial 
impact of foreign investment on national impact of foreign investment on national 
development objectivesdevelopment objectives

2020

Easing of informal obstacles to Easing of informal obstacles to 
investmentinvestment

Free Trade Agreement between the EFTA States and Free Trade Agreement between the EFTA States and 
Lebanon Lebanon 

"The EFTA States and Lebanon shall aim to promote an "The EFTA States and Lebanon shall aim to promote an 
attractive and stable environment for reciprocal investment. attractive and stable environment for reciprocal investment. 
Such promotion should take the form, in particular, of Such promotion should take the form, in particular, of 
[[……]]
(c) development of uniform and (c) development of uniform and simplified administrative simplified administrative 
proceduresprocedures""

2121

Cooperation between investment Cooperation between investment 
promotion agenciespromotion agencies

 Joint promotion activities may take the form of closer Joint promotion activities may take the form of closer 
cooperation between investment promotion agencies of the cooperation between investment promotion agencies of the 
contracting partiescontracting parties

 Most Most IIAsIIAs do not mention investment promotion agencies do not mention investment promotion agencies 
and their role in promoting foreign investmentand their role in promoting foreign investment

 A few agreements call for closer collaboration in this A few agreements call for closer collaboration in this 
respectrespect

2222

Cooperation between investment Cooperation between investment 
promotion agenciespromotion agencies

The Framework Agreement on the Association of Southeast Asian NaThe Framework Agreement on the Association of Southeast Asian Nations (ASEAN) tions (ASEAN) 
Investment Area (1998):Investment Area (1998):

““In respect of the Promotion and Awareness In respect of the Promotion and Awareness ProgrammeProgramme, Member States shall; , Member States shall; 

1. 1. OrganiseOrganise joint investment promotion activities e.g., seminars, workshopsjoint investment promotion activities e.g., seminars, workshops, inbound , inbound 
familiarisationfamiliarisation tours for investors from capital exporting countries, joint protours for investors from capital exporting countries, joint promotion of motion of 

specific projects with active business sector participation;specific projects with active business sector participation;

2. Conduct regular consultation among investment agencies of ASE2. Conduct regular consultation among investment agencies of ASEAN on investment AN on investment 
promotion matters;promotion matters;

3. 3. OrganiseOrganise investmentinvestment--related training related training programmesprogrammes for officials of investment agencies for officials of investment agencies 
of ASEAN;of ASEAN;

4. Exchange lists of promoted sectors/industries where Member St4. Exchange lists of promoted sectors/industries where Member States could encourage ates could encourage 
investments from other Member States and initiate promotional acinvestments from other Member States and initiate promotional activities; andtivities; and

5. Examine possible ways by which the investment agencies of Mem5. Examine possible ways by which the investment agencies of Member States can ber States can 
support the promotion efforts of other Member States.support the promotion efforts of other Member States.””

2323

Cooperation between investment Cooperation between investment 
promotion agenciespromotion agencies

The investment promotion article of the The investment promotion article of the CotonouCotonou
Agreement between the European Union and the Agreement between the European Union and the 
group of African, Caribbean and Pacific states (ACP) group of African, Caribbean and Pacific states (ACP) 
calls specifically on the parties to:calls specifically on the parties to:

““supportsupport capacity building capacity building for domestic for domestic 
investment promotion agenciesinvestment promotion agencies and institutions and institutions 
involved in promoting and facilitating foreigninvolved in promoting and facilitating foreign
investmentinvestment””

2424

Cooperation between investment Cooperation between investment 
promotion agenciespromotion agencies

The FTA between the Republic of Korea and Singapore: The FTA between the Republic of Korea and Singapore: 

1. The co1. The co--operation between the Korea Tradeoperation between the Korea Trade-- Investment Promotion Agency (Investment Promotion Agency (““KOTRAKOTRA””) ) 
and the International Enterprise Singapore Board (and the International Enterprise Singapore Board (““IE SingaporeIE Singapore””) [) [……] shall include ] shall include 
the following:the following:

(a) joint (a) joint organisationorganisation of industry specific business missions and activities which of industry specific business missions and activities which 
are focused on mutually agreed high growth sectorsare focused on mutually agreed high growth sectors,, including but not including but not 
limited to, the limited to, the infocommunicationsinfocommunications technology, electronics, automotive, food technology, electronics, automotive, food 
& beverage and the logistics sectors; & beverage and the logistics sectors; 

(b) electronically linking the online business matching database(b) electronically linking the online business matching databases of the Parties s of the Parties 
to bring together companies keen on establishing business ties wto bring together companies keen on establishing business ties with each ith each 
other;other;

(c) facilitation of Korean enterprises to explore new markets in(c) facilitation of Korean enterprises to explore new markets in the region the region 
through Singapore and business collaboration with Singaporean cothrough Singapore and business collaboration with Singaporean companies mpanies 
by setting up a Korean Business Support Centre in Singapore, andby setting up a Korean Business Support Centre in Singapore, and subject to subject to 
there being sufficient demand and interest by Singaporean companthere being sufficient demand and interest by Singaporean companies, ies, 
Singapore will establish a Business Centre in Korea; andSingapore will establish a Business Centre in Korea; and

(d) using all reasonable efforts to encourage each Party(d) using all reasonable efforts to encourage each Party’’s companies to s companies to 
participate in exhibitions participate in exhibitions organisedorganised by the other Party, in particular if the by the other Party, in particular if the 
exhibitions pertain to sectors which the Party is actively promoexhibitions pertain to sectors which the Party is actively promoting in its ting in its 
country.country.

2. The Parties shall, where appropriate, facilitate such co2. The Parties shall, where appropriate, facilitate such co--operation between KOTRA and operation between KOTRA and 
IE Singapore.IE Singapore.
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Voluntary commitments or binding Voluntary commitments or binding 
obligations ?obligations ?

 Contrary to investment protection, investment promotion Contrary to investment protection, investment promotion 
provisions are not legally bindingprovisions are not legally binding

 Drafted in a very general manner (except in rare cases)Drafted in a very general manner (except in rare cases)

 No followNo follow--up mechanism to monitor if the provisions have up mechanism to monitor if the provisions have 
been implementedbeen implemented

 Ample flexibility for the parties as to how and whether or Ample flexibility for the parties as to how and whether or 
not to implement themnot to implement them

2626

Strengthening investment promotion Strengthening investment promotion 
provisionsprovisions

 Investment promotion provisions are active in nature Investment promotion provisions are active in nature 
((commitment to do somethingcommitment to do something) ) –– investment protection investment protection 
provisions are passive (refrain from discriminatory provisions are passive (refrain from discriminatory 
measures)measures)

 Most Most IIAsIIAs focus on host country measures (transparency, focus on host country measures (transparency, 
easing of obstacles to investment)easing of obstacles to investment)

 Need to put more focus on home country measures Need to put more focus on home country measures 
(technical assistance, TOT, financial assistance to host (technical assistance, TOT, financial assistance to host 
countries, )countries, )

 Establish a follow up mechanism (council or a committee to Establish a follow up mechanism (council or a committee to 
monitor investment promotion provisions)monitor investment promotion provisions)

2727

ConclusionConclusion

 A major deficiency in most A major deficiency in most IIAsIIAs dealing with investment dealing with investment 
promotion is their lack of specificitypromotion is their lack of specificity

 They often provide no details on the preThey often provide no details on the pre--conditions and conditions and 
modalities of the investment promotion activities agreed modalities of the investment promotion activities agreed 
uponupon

 Strengthening investment promotion provisions will Strengthening investment promotion provisions will 
contribute to more balanced contribute to more balanced IIAsIIAs (currently the provisions (currently the provisions 
favourfavour the capital exporting country)the capital exporting country)

 It will also increase the impact of It will also increase the impact of IIAsIIAs on FDI flows on FDI flows 

2828

THANK YOU THANK YOU 
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Open discussion:Open discussion:

Investment promotion provisions Investment promotion provisions 
in in IIAsIIAs: the role of : the role of IPAsIPAs

3030

Making use of Making use of IIAsIIAs

 To what extent does your IPA use international investment To what extent does your IPA use international investment 
agreements in its investment promotion strategy?agreements in its investment promotion strategy?

Involvement in the negotiations of Involvement in the negotiations of IIAsIIAs

 Is your IPA involved in the actual negotiations of internationalIs your IPA involved in the actual negotiations of international
investment agreements?investment agreements?

 What kind of provisions would you like to see included in What kind of provisions would you like to see included in IIAsIIAs??

 Is your IPA involved in IIA feasibility studies and identificatiIs your IPA involved in IIA feasibility studies and identification on 
of treaty partners?of treaty partners?

Application of Application of IIAsIIAs

 To what extent are investment promotion provisions in To what extent are investment promotion provisions in IIAsIIAs
applied? What is the role of your IPA in implementing these applied? What is the role of your IPA in implementing these 
provisions? provisions? 

 Do you cooperate with Do you cooperate with IPAsIPAs from other countries as a result of from other countries as a result of 
an IIA Provision?an IIA Provision?
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Avoidance and Settlement of Avoidance and Settlement of 
Investment DisputesInvestment Disputes

David A. Pawlak David A. Pawlak 

Kuala Lumpur, MalaysiaKuala Lumpur, Malaysia

June 15June 15--19, 200919, 2009

APECAPEC--UNCTAD Regional Training Course UNCTAD Regional Training Course 
on International Investment Agreementson International Investment Agreements
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Topics To Be CoveredTopics To Be Covered

I.I. Intro Intro -- Colombian case studyColombian case study

II.II. Effective Legal FrameworksEffective Legal Frameworks

III.III. Effective Effective Administrative PracticesAdministrative Practices

IV.   Consultations Practice Tips  IV.   Consultations Practice Tips  

V.    Overcoming Settlement Obstacles V.    Overcoming Settlement Obstacles 
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I.  IntroductionI.  Introduction

 Colombian case studyColombian case study

•• Stocktaking for targeted trainingStocktaking for targeted training

•• RecommendationsRecommendations

David A. Pawlak LLCDavid A. Pawlak LLC 44

II. StocktakingII. Stocktaking

 Assess investment obligationsAssess investment obligations

 Assess capacity to manage disputesAssess capacity to manage disputes

David A. Pawlak LLCDavid A. Pawlak LLC 55

II.  StocktakingII.  Stocktaking (cont(cont’’d)d)

 Identify sensitive sectorsIdentify sensitive sectors

•• Inward investment flows sources & destinations Inward investment flows sources & destinations 

•• Key Key ““coveredcovered”” sectors (e.g., telecoms)sectors (e.g., telecoms)

•• Relevant regulatory authoritiesRelevant regulatory authorities

 Target training to relevant officialsTarget training to relevant officials

David A. Pawlak LLCDavid A. Pawlak LLC 66

II.  Stocktaking II.  Stocktaking (cont(cont’’d)d)

 Catalog past investor claims Catalog past investor claims andand complaints:complaints:

•• Nationality of the investor Nationality of the investor 

•• Relevant economic sector Relevant economic sector 

•• Offending law, regulation or practiceOffending law, regulation or practice

•• Resolution of the disputeResolution of the dispute
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II.  Stocktaking II.  Stocktaking (cont(cont’’d)d)

 Take advantage of prior analyses, Take advantage of prior analyses, e.g.e.g.::

UNCTAD Investment Policy Review, Vietnam, Sept. 2008UNCTAD Investment Policy Review, Vietnam, Sept. 2008
http://www.unctad.org/Templates/webflyer.asp?docid=10104&intItemhttp://www.unctad.org/Templates/webflyer.asp?docid=10104&intItemID=ID=

2554&lang=1&mode=highlights2554&lang=1&mode=highlights

OECD Investment Policy Review, Peru, Nov. 2008 OECD Investment Policy Review, Peru, Nov. 2008 

www.oecd.org/daf/investment/countryreviewswww.oecd.org/daf/investment/countryreviews

OECD Investment Policy ToolkitOECD Investment Policy Toolkit

www.oecd.org/investment/pfitoolkitwww.oecd.org/investment/pfitoolkit
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RecommendationsRecommendations

1.  Designate Lead State Agency1.  Designate Lead State Agency

2.  D.C.2.  D.C.--based Liaison To Lead State Agencybased Liaison To Lead State Agency

3.  Designate Interagency Contact Persons For Investment 3.  Designate Interagency Contact Persons For Investment 

4.  Lead State Agency Budget4.  Lead State Agency Budget

5.  Authority To Collect And Produce Evidence5.  Authority To Collect And Produce Evidence

6.  Authority To Pursue & Conclude Settlement 6.  Authority To Pursue & Conclude Settlement 

7.  Informal Procedures For Interagency Consultation7.  Informal Procedures For Interagency Consultation

8.  Public Procurement Procedures8.  Public Procurement Procedures

9.  Payment & Reimbursement Of Settlements & Awards9.  Payment & Reimbursement Of Settlements & Awards

David A. Pawlak LLCDavid A. Pawlak LLC 99

RecommendationsRecommendations (cont(cont’’d)d)

 Effective Legal FrameworksEffective Legal Frameworks

 Effective Administrative PracticesEffective Administrative Practices

David A. Pawlak LLCDavid A. Pawlak LLC 1010

II.  Effective Legal FrameworksII.  Effective Legal Frameworks

 Lead State AgencyLead State Agency

 Authority To Collect & Produce Authority To Collect & Produce 
EvidenceEvidence

 Authority To Pursue & Conclude Authority To Pursue & Conclude 
Settlement Settlement 

 Payment & Reimbursement Of Payment & Reimbursement Of 
Settlements & AwardsSettlements & Awards

David A. Pawlak LLCDavid A. Pawlak LLC 1111

Lead State AgencyLead State Agency

(i) serve as a resource on investment treaty (i) serve as a resource on investment treaty 
obligations & disputes; obligations & disputes; 

(ii) retain records relating to arbitration proceedings (ii) retain records relating to arbitration proceedings 
for policymakers and counsel; for policymakers and counsel; 

(iii) serve as primary interlocutor for aggrieved (iii) serve as primary interlocutor for aggrieved 
investors;investors;

(iv) facilitate early amicable settlements;(iv) facilitate early amicable settlements;

David A. Pawlak LLCDavid A. Pawlak LLC 1212

Lead State AgencyLead State Agency (cont(cont’’d)d)

(v) collect evidence and information from other (v) collect evidence and information from other 
agencies regarding investment issues; agencies regarding investment issues; 

(vi) develop the State(vi) develop the State’’s s ““institutional memoryinstitutional memory”” on on 
investment matters, including the contributions of investment matters, including the contributions of 
expert outside counsel; and expert outside counsel; and 

(vii) in the event of a claim, take the lead in State(vii) in the event of a claim, take the lead in State’’s s 
defensedefense ((e.g.e.g., liaise with outside counsel and experts)., liaise with outside counsel and experts).
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Authority To Collect Authority To Collect 
Information And EvidenceInformation And Evidence

 Power to gather evidence from all relevant Power to gather evidence from all relevant 
government agencies & instrumentalitiesgovernment agencies & instrumentalities

 Legal consequences for uncooperative Legal consequences for uncooperative 
agencies or officialsagencies or officials

 Establish procedures in advance for Establish procedures in advance for 
sensitive or confidential materialssensitive or confidential materials

David A. Pawlak LLCDavid A. Pawlak LLC 1414

Authority To Pursue Settlement Authority To Pursue Settlement 

 Frequent amicable settlementsFrequent amicable settlements

•• ICSID registryICSID registry

•• UNCTAD statistics for 2008UNCTAD statistics for 2008

 46 cases discontinued following settlement46 cases discontinued following settlement

•• NAFTA examplesNAFTA examples

 Settlement Settlement 

 DeterrenceDeterrence

David A. Pawlak LLCDavid A. Pawlak LLC 1515

Authority To Pursue Settlement Authority To Pursue Settlement (cont(cont’’d)d)

USUS--Singapore FTA art. Singapore FTA art. 15.14 15.14 

Consultation and NegotiationConsultation and Negotiation

In the event of an investment dispute, the In the event of an investment dispute, the 
claimant and the respondent claimant and the respondent should initially seekshould initially seek
to resolve the dispute through consultation and to resolve the dispute through consultation and 
negotiation, which may include the use of negotiation, which may include the use of 
nonbinding, thirdnonbinding, third--party procedures.party procedures.

David A. Pawlak LLCDavid A. Pawlak LLC 1616

Authority To Pursue Settlement Authority To Pursue Settlement (cont(cont’’d)d)

USUS--Singapore FTA art. Singapore FTA art. 15.15 15.15 
Submission of a Claim to ArbitrationSubmission of a Claim to Arbitration

Provided that . . .Provided that . . .

Written notice of intent to arbitrate at least 90 days Written notice of intent to arbitrate at least 90 days 
before submission of claim (Art. 15.15(4)).before submission of claim (Art. 15.15(4)).

Six months must have elapsed since events giving rise to Six months must have elapsed since events giving rise to 
claim  (Art. 15.15(5))claim  (Art. 15.15(5))

David A. Pawlak LLCDavid A. Pawlak LLC 1717

Authority To Pursue Settlement Authority To Pursue Settlement (cont(cont’’d)d)

 Authority to conduct Authority to conduct and concludeand conclude
settlementsettlement

 Who Who 

 When When 

 ValueValue

 Other legal requirementsOther legal requirements

David A. Pawlak LLCDavid A. Pawlak LLC 1818

Payment And Reimbursement Of Payment And Reimbursement Of 
Settlements & AwardsSettlements & Awards

 Who pays?Who pays?

•• National budgetNational budget

•• Offending ministryOffending ministry’’s budgets budget

•• Hybrid modelsHybrid models
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Payment And Reimbursement Of Payment And Reimbursement Of 
Settlements & Awards Settlements & Awards (cont(cont’’d)d)

 Ad hocAd hoc allocation of resourcesallocation of resources

 Standing FundStanding Fund
•• US Judgment FundUS Judgment Fund

•• http://www.fms.treas.gov/judgefund/background.htmlhttp://www.fms.treas.gov/judgefund/background.html
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III.  Effective Administrative PracticesIII.  Effective Administrative Practices

 PubliclyPublicly--known Lead State Agencyknown Lead State Agency

 PubliclyPublicly--known contact person(s)known contact person(s)
•• Interagency consultationsInteragency consultations

•• Speaking with one voiceSpeaking with one voice

•• Transparency of processTransparency of process
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III.  Effective Administrative Practices III.  Effective Administrative Practices 
(cont(cont’’d)d)

 Establish interagency contact groupEstablish interagency contact group
•• SubSub--central governments central governments 

•• StateState--owned enterprisesowned enterprises

 Informal procedures for interagency Informal procedures for interagency 
consultationconsultation

 Interagency agreement regarding outside Interagency agreement regarding outside 
communications re claimcommunications re claim
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III.  Effective Administrative Practices III.  Effective Administrative Practices 
(cont(cont’’d)d)

 Meet with officials at relevant agenciesMeet with officials at relevant agencies

 Collect relevant documents/archival Collect relevant documents/archival 
recordsrecords

 Identify experts/witnesses to assist Identify experts/witnesses to assist 
counselcounsel

 Organize inOrganize in--house team to address claim house team to address claim 
and assist outside counseland assist outside counsel
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III.  Effective Administrative Practices III.  Effective Administrative Practices 
(cont(cont’’d)d)

 Information memorandumInformation memorandum

 Press release, with advice from counselPress release, with advice from counsel

 Budgetary authority to settleBudgetary authority to settle

 Timelines for action Timelines for action 
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IV.  Productive Consultations IV.  Productive Consultations (cont(cont’’d)d)

 When held? When held? 

 Preparations for consultationsPreparations for consultations
•• Expert inputExpert input

•• Relevant agenciesRelevant agencies

•• Outside counselOutside counsel

•• Confidential case analysis memoConfidential case analysis memo

•• Language issuesLanguage issues
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IV.  Productive Consultations IV.  Productive Consultations (cont(cont’’d)d)

 State participantsState participants
•• Representatives from all relevant central Representatives from all relevant central 

government agencies government agencies 

•• Representatives from all relevant levels of Representatives from all relevant levels of 
governmentgovernment

•• Authorized decision makersAuthorized decision makers

 ClaimantClaimant--investor participants investor participants 
•• Counsel Counsel 

•• Company executive should accompany counselCompany executive should accompany counsel

•• Authorized decision makersAuthorized decision makers
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IV.  Productive Consultations IV.  Productive Consultations (cont(cont’’d)d)

 Inquiries Inquiries –– Listening modeListening mode
•• FactsFacts
•• Legal theoriesLegal theories

 Costs AwardsCosts Awards
•• Provide specific examples (Provide specific examples (E.g.E.g., Methanex; Plama), Methanex; Plama)

 FollowFollow--upup
•• Initial recommendations memoInitial recommendations memo
•• InterInter--agency inputagency input
•• Coordinated communications with investorCoordinated communications with investor

•• Encourage additional consultation meetingsEncourage additional consultation meetings
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V.  Overcoming ObstaclesV.  Overcoming Obstacles

 Official unwillingness to agree to payment Official unwillingness to agree to payment 
absent an awardabsent an award

 Government transitionsGovernment transitions

 Insufficient engagement on the part of Insufficient engagement on the part of 
decision makersdecision makers

 The Press The Press –– a 4th pillar of government?a 4th pillar of government?
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V.  Overcoming Obstacles V.  Overcoming Obstacles (cont(cont’’d)d)

 Timing may be key (critical junctures for Timing may be key (critical junctures for 
settlement)settlement)

 Attorney payment structureAttorney payment structure

 The desire for an award by parties, their counsel The desire for an award by parties, their counsel 
and the tribunal and the tribunal 

 Confidentiality of settlement negotiations and Confidentiality of settlement negotiations and 
termsterms

 Creative solutions short of monetary paymentCreative solutions short of monetary payment
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VI.  Conclusion VI.  Conclusion 

 Assess obligations and capacities Assess obligations and capacities 

 Adopt practical recommendations to Adopt practical recommendations to 
enhance settlement prospectsenhance settlement prospects

•• Effective legal frameworks Effective legal frameworks andand
•• Effective administrative practicesEffective administrative practices

 Seize opportunity of consultation meetings Seize opportunity of consultation meetings 
with investorswith investors

 Anticipate obstacles to achieve settlementAnticipate obstacles to achieve settlement
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Thank youThank you
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Peruvian Investment Disputes 
Coordination System

Vanessa Rivas Plata (Ministry of Economy and Finance)
David Barrientos (Ministry of Foreign Affairs)

Peruvian Investment Disputes 
Coordination System

 Previous situation

 Current situation: Law 28933

 Regional actions or projects

Previous Situation - 1

Context: 
Liberalization and attracction of FDI (from 90`s)

 Disputes arise and there was not an institutional 
estructure

 Representation of the Peruvian State was taken over by 
the Ministry of Foreign Affairs, that oversaw the 
coordination of the defense and hired international lawyers 
to represent us in ICSID. (Compañía Minera Internacional, 
Lucchetti SA)

Previous situation

Previous Situation - 2

 Ad hoc Committes were created in order to 
optimize the coordination and response of the 
Peruvian State in the arbitration proceedings 
(Aguaytía Energy; Duke Energy cases) 

 Ad hoc Committees were chaired by the 
Ministry of Economy and Finance, but the 
representation and the recruitment of 
international lawyers continued to fall on the 
Ministry of Foreign Affairs. 

Current Situation: Law 28933

 Law 28933 created the Investment Disputes Coordination 
System with the following objectives:

a) Improve the response and coordination within the public sector 
in order to face International Investment Disputes, enabling a 
timely and appropriate care.

b) Collecting the information of the agreements and investment 
treaties (BITs FTAs) that refer to international invesment dispute 
settlement mechanisms.

c) Establishing a mechanism to alert the arising of any 
International Controversy Investment.

d) Centralizing the information regarding the International 
Investment Disputes



 Enacting a legal framework allowing a timely and effective care of 
the investment disputes that arise out between investors and the
Peruvian State, providing an adequate level of coordination 
between relevant sectors, organizations and institutions. 

 Establishing roles and competences for each of them within 
their functional capabilities and allocating resources that are 
necessary for these purposes. 

 Establish a clear mechanism for registration and updating of the
commitments made by the State in signing treaties or agreements 
on investment that refers to international mechanisms for dispute 
settlement.

Application of the Investment Disputes 
Coordination System
(Law 28933)

 Provides a mechanism for alerting in order to get the appropriate 
and organized attention of the State when such conflicts arise.

 Establishes the composition of a multisectoral commission, with 
participation of Ministry of Justice, MInistry of Foreign Affaris and 
MInistry of Economy and Finance, and the various public entities
involved, which may participate in the negotiations and in 
planning the defense strategy.

 Assign the responsibility of hiring lawyers and other professionals 
needed in cases that require the legal defense of the Statte in 
international investment disputes and provides budgetary 
mechanisms for the expenses arising from it. 

Application of the Investment Disputes 
Coordination System
(Law 28933)

Alert Mechanism
Legal Advisory Centre on Investor 
– State Disputes project

 Reasons for creating the Centre:
 The exponential growth of agreements (BITs and FTAs) 

and the disputes arising from them.
 Obstacles for the majority of developing countries in order 

to address the procedures of the ISDS:
 Lack of permanent professionals in order to deal with 

defense 
 High costs of the State's defense in arbitration proceedings

 Objective of the Centre:
 Enhance the capability of the States in order to face 

international investment disputes (prevention, advisory, 
representation, capacity building)

Legal Advisory Centre on 
Investor – State Disputes

 Characteristics
 Intergovernmental 
 Independent
 Legal and financially efficient in terms of cost - benefit.

 Services of the Centre
 It should provide high quality professional services in the same 

way that most recognized lawyers do.

The Centre should provide a variety of services according to 
its budget and experience. Could be developed 
gradually services, defense equipment and training to Local 
defense.



2 Centres?

 The UNASUR project

 The Central American countries and 
Colombia project
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