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1. Introduction

The Asia-Pacific Economic Cooperation (APEC) is a regional economic forum
established in 1989 to leverage the growing interdependence of the Asia-Pacific.
APEC's 21 members aim to create greater prosperity for the people of the region by
promoting balanced, inclusive, sustainable, innovative and secure growth and by

accelerating regional economic integration.

1.1 Background

Since the 90s of the twentieth century, both Multilateral Environmental Agreements
(MEAs) and trade organizations have started to stress the linkage of trade and
environment at least in the multilateral forums, along with the introduction of
sustainable development. Nevertheless, the progress of discussions and actions taken
on trade and environment was somehow limited in the multilateral forums, as the WTO
negotiations progressed slowly and the global environment continues to deteriorate. In
contrast with the slow progress in WTO negotiations, Free Trade Agreements (FTAS)
began to flourish. There are 239 FTAs notified to the WTO Secretariat that were in force
by the end of 2016. Apart from Mongolia, all WTO Members have participated in at
least one FTA.

The environmental provisions in international free trade agreements can be dated back
to 1971. The agreement signed by EU and the Overseas Countries and Territories (OCT)
states that “the development of international trade should be managed sustainably in
accordance with relevant protocols. OCT’s special needs and respective development
levels need to be taken into account in planning and implementing the measures related
to the environment”. Yet the earliest provisions on trade and environment with
substantial contents can be found in the North American Free Trade Agreement
(NAFTA) signed by the US, Canada and Mexico, which entered into force in 1994.

According to available statistics, there are 180 FTAs that cover the issue of environment,
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accounting for 85% of 212 FTAs in force, 36 of which have an independent
environment chapter. In the spectrum of time, the environmental provisions on trade
and environment have increased significantly since 2002, especially in 2004, 2011 and
2012, when there were a number of FTAs including an independent environment

chapter.

As the largest cooperation organization in Asia-Pacific area, APEC has promoted
regional trade and sustainable development. It has set its objective as “... developing
more effectively the human and natural resources of the Asia-Pacific region so as to
attain sustainable growth and equitable development of APEC economies...” since the
beginning of the establishment of APEC [, In order to achieve this objective, members
have strengthened their cooperation in working for the economic and environmental

wellbeing of the entire Asia-Pacific region.

Regarding FTAs/RTAs as an important engine to promote regional economic and
environmental wellbeing, APEC leaders in 2015 emphasized the importance of FTAs/
RTAs, and requested releasing the APEC Trade Facilitation Model Measures for
RTAs/FTAs, which include environmental model measures. In 2014, APEC released
"The Beijing Roadmap for APEC’s Contribution to the Realization of the FTAAP" and
request members address “next generation” trade and investment issues in order to
make FTAAP to be comprehensive and high quality. However, the widening gap of
understanding and practices among the APEC member economies in terms of FTA/RTA
negotiation on environmental provisions may become one of the biggest challenges to

the realization of FTAAP.

Therefore, study on specific topics, such as the status quo and trend of environmental

provisions in FTAS/RTAs, will be useful for narrowing the gap.

[1] APEC Leaders’ declaration, 1994. https://www.apec.org/Meeting-Papers/Leaders-
Declarations/1994/1994_aelm
2



1.2 Scope and Methodology

The subject of this study is the environmental provisions in the FTAS/RTAs body text
and terms related to environment in annex. The key is the substance of the provisions
rather than literal analysis. For example, terms of “sustainable development” and
“protecting human health” are also regarded as environmental provisions, while
“investment environment” or “business environment” is not. The sample for this study
is the 212 FTAS/RTAs which were notified to the WTO by the end of 2016, with a focus
on 36 of them which contain environmental chapters (A number of economies have
not provided English version of their signed FTAs, thus to be excluded from the

sample due to language restrictions).

The research methods applied in this study include literature review, questionnaire

survey, workshop, interview, etc.

Literature review: Relevant study and literature was referred to get further
understanding on the environmental provisions in the FTAsS/RTAs. These literatures
include: Annual Report on Environment and FTAs published by OECD, Green Trade
Agreements written by Dale Colyer, Environmental Impact of a Free Trade Agreement
between China and Norway assessed by Ole Kristian Fauchald and Haakon Vennemo,

etc. Also, WTO RTA database is an important tool used and referred in this study.

Questionnaire surveys: The survey on APEC members’ needs and awareness of
environmental provisions are conducted through Questionnaire Investigation. A
Questionnaire on Environmental Provisions in FTAS/RTAs in APEC Economies was
developed and sent out to 21 APEC members on June 29. 7 economies responded so
far. Initial analysis of the questionnaire was conducted to investigate APEC members’

needs and awareness of environmental provisions.

Workshop: On 12 September 2017, a workshop on Environmental Provisions in



FTAS/RTAs was held and attracted much attention. Around 30 participants from
member economies, international organizations, research institutes and academia
attended this seminar. Overall Situation of Environmental Provisions in FTAS/RTAS;
Rule Issues of Environmental Provisions in FTAS/RTASs; and Assessing Environmental

Impact of Trade or Trade Agreement were discussed on the workshop.

Interviews: Interviews with experts who were directly involved in the FTA
negotiations were conducted to get first-hand experience and comments. These experts
include experts in the field of environmental and trade law, environmental impact

assessment, as well as environmental related trade arbitration.

Besides, brainstorming, comparative analysis and mathematical analysis were used in

this study.

1.3 Structure

There are six chapters in this book. Chapter 1 introduces the background, study
scope and methodology. Chapter 2 shows the development of environmental
provisions in FTAYRTAs. Chapter 3 analyses in depth the contents of
environmental provisions. Chapter 4 focused on the environmental provisions or
environmental chapters in FTAS/RTAs signed by APEC member economies. Case
studies on the Environmental Provisions in APEC Members’ FTAS/RTAs were done
in Chapter 5, including: USA; Canada; Republic of Korea; New Zealand and Japan.

Recommendations were made in Chapter 6.

The structure of the study report is as follows:
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2. Development of Environmental Provisions in FTAS/RTAS

Since the establishment of the World Trade Organization (WTQO), a diversity of Free
Trade Agreements (FTAs) / Regional Trade Agreements (RTAS) have been negotiated

around the world.

2.1 Overall situation

The FTAs proliferated in the late 1990s. According to the statistics, there were
altogether 239 FTAs that had been reported to the WTO and had come into force by the
end of 2016, of which over 85% contain environmental provisions. Environmental
provisions in FTAs refer to articles and contents including environmental protection or

sustainable development in the text or appendix and affiliated agreement of FTAs.

The existence and rapid development of FTAs is ascribed to both historical and
pragmatic factors: firstly, the FTAs have already existed before the General Agreement
on Tariffs and Trade (GATT); secondly, FTAs have been acknowledged in the legal
provisions of GATT and WTO on the international law basis, for example, according to
the Article 24 of GATT in 1947 and its explanations, a free trade area can exist under
certain conditions [21; thirdly, due to the global financial crisis in 2008, economies
accelerated the pace of negotiating FTAs to keep expanding their exports and

international markets.

From the global perspective, FTAs include the following characteristics. Firstly, the
FTAs have developed rapidly. Since WTO was established, more than 20 FTAs came
into effect every year. Secondly, with the increase in number, global FTAs also show a
trend of networking!®l. Some economies have established FTAs with various economies,

forming a structure similar to the “Axle-and-Spoke” of the wheel; the axle economies

[2] Main conditions include: trade barriers do not increase after the integration; agree to eliminate "virtually all"
tariffs and other trade restrictions on the exchange of goods in the area over a "reasonable" period; the above
measures will report to GATT and GATT will decide to establish a working group to determine if the above conditions
were met.
[3] Yang Jing, Study on the IPR provisions of FTAs, Law Press, 2013: 8.
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in the system not only form a self-centered FTA network, but also become the key nodes
in the global FTAs. Thirdly, in terms of composition, FTAs which were signed or are
currently being negotiated are mainly bilateral agreements, accounting for about 80%.
The number of multilateral FTAs is significantly less. Fourthly, in terms of content, the
scope of traditional FTAs is focused on trade in goods; rules involved are limited to the
concession of tariff and non-tariff barriers, etc. With the development of economic
globalization, the scope of liberalization expanded accordingly. The content of FTAs
expanded greatly in scope, including service trade, investment liberalization, trade
dispute settlement, intellectual property, competition, environment and labor standards,
etc. Fifthly, in terms of the balance between regional FTAs and cross-regional FTA,

cross-regional FTAs are greater in number.

2.2 The development of environmental provisions in FTAs

The environmental provisions in FTAs have gone through the following phases: first
phase is the understanding of interaction and mutual influence of environment and trade,
then environmental interests resulted in the inclusion of environmental provisions in
FTAs; this was followed by the establishment of trade and environment committees and
the negotiations on trade and environment issues in WTO. After that, FTAs gradually

started to include environmental provisions or chapters on a significant scale.

In line with development trend of FTAs, environmental provisions within FTAs have
been developing quickly in recent years. By the end of 2016, except for non-English
and inaccessible FTAs, among 212 FTAs, 180 contain environmental provisions,
accounting for over 85%. Among the FTAs which contain environmental provisions,

there are 36 with independent environmental chapters [4],

The number of FTAs that contain environmental provisions has increased greatly in

recent years. The environmental provisions in the FTAs signed prior to 1992 are mainly

[4] Environmental chapters here include sustainable development chapters, such as those in EU’s FTAs.
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exceptional provisions. In 1992, the United States, Canada and Mexico signed the
NAFTA which included the North America Agreement on Environmental Cooperation
(NAAEC) as a side agreement. After the year 2000, and especially in more recent years,
FTAs containing environmental provisions increased significantly, but these provisions
still appeared primarily in the preamble or quoted Article XX of GATT and Article X1V
of GATS and environmental cooperation mechanisms. FTASs signed in 2011 and 2012
included more environmental chapters. In 2010, 30% of FTAs contained environmental
provisions. By the year of 2011, more than 50% of FTAs contained environmental
provisions. 70% of FTAs contain environmental provisions by 2012,
35

B Number of Environmental Provisions
30

Number of Environmental Chapters

25

20

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014

Year

10

Figure 2.1 Statistics of Environmental Chapters in FTAs (2000-2014)

From the perspective of region, FTAs signed between developed and developing
economies mainly include environmental provisions, however, the environmental
provisions in the agreements signed between developing economies are still relatively
low. The US, European Union, Canada, and New Zealand are the promoters of the
integration of environment and sustainable development provisions into FTAs, with
most their signed FTAs including environmental or sustainable development provisions
or independent chapters. FTAs signed between developing economies contain fewer
environmental provisions, especially the independent environmental chapters. However,

Chile is an exception, which included environmental provisions in most of its FTAs.
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Most of them were environmental chapters. Some trade agreements among developing
economies initially did not include important environmental provisions, and later added
a protocol to deal with environmental issues. For example, a typical case is the Southern
Common Market (Argentina; Brazil, Paraguay and Uruguay) signed in 1991 and
environmental agreement framework signed in 2001. Recently, more and more FTAS
signed by developing economies also include environmental chapters, such as Republic
of Korea and China. From the number of provisions contained in the trade agreement,
the EU-Peru-Colombia FTAs has up to 20 articles, followed by Canada - Republic of
Korea, 19 articles. In general, agreements containing environmental provisions are

mostly signed by the US, European Union and Canada (see Figure 2.2).
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Figure 2.2 Numbers of Environmental Provisions in FTAs

From the perspective of form, environmental provisions are mainly contained in the

body of FTAs, such as the FTAs article [¥1, chapter [®1, annex [, affiliated agreement

[5] Refers to articles in the body of FTAs, outlining general principles in terms of rights and obligations of each party.
[6] Refers to the main part of FTAs. Divided by specific groups of issues, the chapter typically includes goals and
principles, trade in goods, dispute settlement chapter, etc. The contents of chapters are made up of several articles.

[7]FTAs are made up of several annexes except chapters, which generally include “tariff reduction table”, “certificate
9



(also translated as side agreement) 8 and memorandum of understanding (MOU) [°1,
The environmental provisions of FTAs exist in many forms. Environmental provisions
in the main text, for example, the preamble, SPS, General exception (exceptional
environmental provisions of general trade obligations), technology cooperation, service,
investment and government procurement; commitments to effectively implement
environmental law, environment standards, procedure guarantees and the public
submissions procedure to ensure the implementation of domestic environmental law;
mediation commitment or dispute settlement mechanism on environment obligations,
environment cooperation and capacity building mechanism and multilateral or regional
environment agreements; public participation commitment; as an independent
environment chapter of the body agreement; environment subsidiary agreement; or a
mixture of several of the above forms. The EU-Chile, Japan-Mexico, Republic of
Korea-Chile, Mexico-Chile and Canada-Chile FTAs emphasize sustainable
development or the integration of economic, trade and environment in their preamble
text. However, US-Chile, US-Australia, US-Singapore FTAS stress environment issues
in the preamble. Environment chapters are highly respected by Europe; Canada; the US;

etc., and environmental content appears in the form of chapters in the body of FTAs.

From the perspective of content, as there is no single object or structure of FTAs, the
purpose, nature and scope of environmental provisions in FTASs are various, as is depth
and breadth of environmental content. For example, the situation varies from
conceptual statements of one or two environmental provisions to independent

environmental chapters containing environmental standards, dispute settlement and

of origin” and “service commitment table” and general provisions of personnel and mechanism. For example, the
annex of China-Costa Rica FTA includes the free trade Committee and coordinator, the annex of United States-Korea
FTA includes supplementary agreements, minutes of negotiations and related documents of FTAs.
[8] Refers to parallel agreements of other specialized areas signed at the same time with the FTAs, the same legal
effect with the body of FTAs. They usually appear in the annex of FTAs, also known as “package agreement”.
[9] After both sides reach consensus through consultation and negotiation, understanding refers to document
recorded in writing and designed to indicate parties should understand each other and properly handle their
differences and controversies. In the Memorandum of Understanding, in addition to confidentiality, termination,
governing law, cost-sharing, exclusive negotiations and dispute resolution provisions, the remaining provisions are
not legally binding to the parties. Before signing of the agreement, the memorandum of understanding does not
have any legal obligation on both sides.
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institutional settings. The whole trend is that environmental content of FTAS is

becoming more and more detailed and legally binding.

2.3 Analysis of Rationale for the Establishment of Environmental Provisions in

FTAS/RTAs

In the negotiations of FTASs, some negotiators actively promote or lead the
establishment of environmental provisions, while some negotiators refuse. Some of the

reasons 1% are included as below.

(1) Reasons for promoting environmental provisions

Including environmental provisions in FTAs arises from history, law, institutions,
mechanisms, verification and more. There are legal requirements, institutional goals
and duty arrangements, and domestic reasons including meeting community demands
and other political goals, international competitive strength and environmental

constraint.

Direct reasons for including Environmental Provisions in FTAs

The apparent reasons to promote environmental provisions include legal requirements,

institutional goal and duty arrangements.

Firstly, due to specific parliamentary authorization or legal requirements, the US, EU,
New Zealand, Canada, etc. positively promote the establishment of environmental
provisions in FTAs. Take the US as an example, Paragraph 2102 of the Bipartisan Trade
Promotion Authority (TPA) Act of 2002 approved by the Congress in 2002 states that
““to ensure that trade and environmental policies are mutually supportive and to seek

to protect and preserve the environment and enhance the international means of doing

[10] These views are derived from the negotiators interviewed by the authors or the representatives participating
in the workshop held in Beijing in September 2017.
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so, while optimizing the use of the world's resources™, and specific environmental
objectives are set as principal negotiation objectives. This provides a basis for the US
to establish environmental chapters in future negotiations on FTAs. Therefore, during
2004 to 2007, the FTA of US-Australia (2004), US-Chile (2004), US-Singapore (2004),
US-Bahrain (2006), US-Morocco (2006), US-Oman (2006) and CAFTAs (2005), the
environmental chapter has formally become a part of FTAs and has been reinforced,
stipulating environmental protection levels, enhanced environmental laws, procedural
arrangements, environmental consultations, public participation and environmental
cooperation, etc. When the authorization of the TPA ended in 2007, the objectives of
trade negotiations stipulated in the TPA were updated to those stipulated in the 2007

Bipartisan Trade Deal, reinforcing the objectives of environmental chapters.

In 2001, Framework for Integrating Environment Standards and Trade Agreements [
was issued by New Zealand, stipulating the principal of incorporation of trade and
environmental policies. The EU has incorporated contents of environment and FTAS
into its sustainable development strategy. Details are outlined in Column 2.1
“Environmental articles of Bipartisan Trade Deal”” and Column 2.2 “Authorizing on

environment and FTAS in main economies™.

Column 2.1 Authorization on the Environment and FTAs

US: environmental regulations in trade act. The trade act sets up the trade negotiation
goals and states that *“...ensure the mutual supports between trade and environmental
policies, seek measures to environmental protection and international cooperation,
and optimize the usage of global resources...”, and specific environmental objectives
are set as principal negotiation objectives, and include ensuring American trade

partners effectively enforce their environmental laws, improve their environmental

11 Source: http://www.mfe.govt.nz/more/international-environmental-agreements/free-trade-and-
environmental-cooperation-agreements-0
12



standards, enhancing the capacity of environmental protection of trade partners
through promoting sustainable development, seeking market access for

environmental technologies, goods and services.

New Zealand: the integration of environmental standards and trade agreements.
New Zealand parliament authorized directive to instruct the government to integrate
trade policies and environmental policies in all international trade negotiations. 2001
Framework for Integrating Environment Standards and Trade Agreements was
issued to guide New Zealand’s trade and environment negotiations, to ensure
sustainable development is fully considered in all international negotiations, at the
same time it also provided the important principles of environment and trade policies.
These principles include: to promote the consistency between multilateral
environmental agreements and trade agreements, to promote cooperation between
related departments; to ensure government the ability to set rules for environmental
protection; to recognize that trade measures are needed sometimes to improve
international environmental objectives. The framework’s main objective is to
coordinate in trade and environmental policy objectives of New Zealand, and at the
same time to recognize that environmental standards should not be misused for

protectionist reasons.

EU: incorporate environment and FTAs content into its sustainable development
strategy. The sustainable development strategy of EU was issued in 2001 and revised
in 2006, including seven key challenges. One of which is actively promoting
worldwide sustainable development to ensure that the EU's internal and external
policies are in line with global sustainable development and international
commitments. To achieve this goal, the strategy states “further efforts by the EU and
its member states will be taken to achieve global sustainable development through
international trade and investment which will play as a tool. At this point, the EU

should work together with its trade partners to improve environmental and social

13




standards, and should make full use of regional or bilateral trade agreements or

cooperation agreements™.

Source: http://ustr.gov/. http://www.mfat.govt.nz/. http://ee.europa.en/

Secondly, New Zealand, EU, etc. pay great attention to trade and environment

institutional arrangements, and stipulate related duties.

Indirect reasons for including Environmental Provisions in FTAs

Firstly, it is to pursue sustainable development and environmental protection. Many
workshop participants viewed this as the most important factor. For example, increased
trade can increase economic efficiency and output, leading to consequent impacts.
Economic development usually leads to higher consumption of nonrenewable resources
and damage to environment such as air pollution and deterioration of water quality;
therefore the environmental provisions of FTAs are to ensure the objectives of

sustainable development and environmental protection.

Secondly, it is to meet community demands and to meet other domestic political goals.
Public and NGOs in the US strongly appeal for disapproval on FTAs without any
environmental considerations, so to get approval, the US must include an
environmental chapter in FTAs to satisfy domestic demand to avoid negative impacts

to environment.

Thirdly, it is to address concerns of possible unfair competition advantage caused by
weak environmental measures, and to stimulate the economy and increase exports. The
US and EU are actively promoting trade liberalization of environmental goods and
services in FTAs in order to expand their exports. Environmental goods and services
will be a new point of economic growth and competitive strength and the developed

economies have absolute advantage in this area. According to related data, the output

14



value of environmental industry in the US in 2010 accounted for 40% of the global
output value of this industry, and its export volume in 2009 was 40.5 billion USD which
accounted for 31% of the global trade volume in environmental industries, making US
with the biggest trade surplus in environmental goods and services. The establishment
of an environmental chapter in FTAs and promoting trade liberalization of
environmental goods and services will benefit the environmental industry, economic

growth and employment in FTA partners.

Fourthly, it is to promote international environmental protection progress by using
measures such as trade-related sanction. Though there are international environmental
conventions, which include compliance mechanisms, these compliance mechanisms are
not binding and compulsory. While the dispute settlement in trade agreements is
binding, thus many workshop participants shared the views that including international
environmental conventions in an environmental chapter will further highlight the
obligations to implement these conventions and help in their implementation by using

judicial process to promote effective environmental protection.

Fifthly, it is to improve environmental cooperation. Environmental cooperation will be
improved by the approval of side agreements and the enhancement of the multilateral
dialogue on environmental cooperation. There are various objectives when highlighting

environmental cooperation, such as emphasizing mutual environmental problems.

(2) Reasons for non-inclusion of environmental provisions

Though there is a trend to promote the inclusion of environmental provisions in FTAS,
it has not been universally accepted among APEC economies. According to participants
from the workshop, the environmental provisions are affected by the followings aspects:
the awareness of the negotiators and their capacity and skills; the contents of
negotiations, for example trade liberalization of environmental goods and services is

easy to accept and the conformity to environmental standards is much more difficult to
15



accept; itis easier to accept if it is a bilateral agreement, but difficult if it is a multilateral
agreement. There are several reasons why environmental provisions are not included in

FTAs, as described below.

Firstly, extra inputs are concerned, such as funds for establishing institutions
to supervise and manage the implementation of environmental obligations,
investment on human resources and financial input for enhancing environmental law

implementation, funds for training officials.

Secondly, some workshop participants mentioned that environment is not taken as a
priority in all trade agreements. This does not mean environmental protection and
international environmental cooperation are not political priorities, but some believe
trade agreements are not the optimal place to consider environmental issues. For
example, in Australia, though sustainable development and environmental protection
are priorities, and it is mentioned in National Strategy for Ecologically Sustainable
Development (NSESD) that “to pursue the integration of higher level of trade and
environmental policies” is of importance, it holds the opinion that trade negotiations

and environmental protection should be considered separately.

Thirdly, some cases indicated that environmental issue could be an obstacle to reach
a trade agreement rapidly and the parties may discuss the environmental
provisions during the upgrading negotiations of the trade agreement. For example,
Japan has set up an ambitious plan for future FTAs, but if without strong willingness
of the counter-Parties, Japan will not be too active in negotiations of environmental

provisions.
Fourthly, some workshop participants reflected that domestic coordination could be

an internal reason the first problem that needs to be addressed if they want to negotiate
on environmental provisions is internal, such as lack of clear objective and
strong motivation, lack of capacity, obstacles of coordination between trade

department and environmental departments.
16



Fifthly, domestic environmental laws and regulations or implementation systems are
not ready to accept the inclusion of environmental provisions in FTAs. For example,
Mexico was still establishing its environmental law when participating in NAFTA

negotiations.

Sixthly, the presence of one or more of the issues identified above makes it difficult to

make substantive environmental commitments.

Seventhly, some workshop participants mentioned that distance could be a reason. If
the two parties are facing some mutual environmental problems, or sharing common
environmental conditions, they are willing to address these problems together. However,
the negotiating Parties would not be interested in the inclusion of environmental
provisions if they don’t face mutual environmental problems due to the long

geographical distance.

Even though there are many difficulties, in fact there are more and more trade
agreements which include environmental provisions in order to obtain more trade
opportunities. For example, the US require inclusion of detailed environmental chapters
in trade agreements, thus those partners wishing to sign FTAs with the US have to

accept these requirements in order to obtain trade opportunities with US.
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3. Content Analysis of Environmental Provisions

Due to the different circumstances and objectives that FTA parties bring, the purpose,
nature, and scope are different, and the content and scope of the environmental
provisions are different. However, the content of environmental provisions in FTAs has
evolved from non-existence to a significant presence, from short to long, from simple
to complex, from scattered through other chapters to concentration in a special chapter.
The main environmental provisions covered in FTAs and their locations have a lot of

similarities.

3.1 Main Environmental Provisions in FTAs/RTAS

(1) Environmental provisions in body text of FTAS/RTAS

Originally, environmental provisions were generally in the preamble as principled
descriptions or in the exceptions. As time went by, they gradually appeared in the
chapters on investment, sanitary and phytosanitary measures, technical barriers to trade,
technological cooperation, and formed an independent chapter nowadays.
Environmental provisions in FTAs come close to covering all policies and measures
related to trade, not only specifically environmental protection levels, but the
relationship between trade and environmental conventions, dispute settlement, public
participation, institution arrangements, also cover fishing subsidies, biodiversity, and
environmental goods and services and many other aspects. Environmental provisions

in FTAs mainly appear in the following chapters or articles.

General exceptions: The majority of FTAs refer to environmental issues in exceptions.
60% of FTAs in force that have been studied referred to environmental exception.
Detailed content usually quoted article 20 (b) of The General Agreement on Tariffs and
Trade (GATT 1947) which entered into force in 1947, in which it recognized measures

“necessary to protect human, animal or plant life or health” were exceptions.
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Principled descriptions in preamble: FTAs, especially that have been signed recently,
refer to environment or sustainable development issues in the preamble, which is widely
accepted. 42% of FTAs in force that have been studied referred environment or
sustainable development issues in the preamble. No matter what kind of economic
situations the contracting parties are in, both developed ones or developing ones, or
between developed economy and developing economy, the FTAs all attached great
importance to environmental protection or sustainable development, and took them as
basic principles. Detailed content usually quoted the description on sustainable
development in Marrakesh Agreement Establishing the World Trade Organization, or
description on three pillars of sustainable development in Rio Declaration and Agenda
21, emphasized the principle that trade should not be promoted on the compromise of
sustainable development, or the implementation of trade agreements should be
consistent with sustainable development and environmental protection. However, the
wording of each FTA is different. For example, the US-Morocco FTA stated in the
preamble that the parties desire to strengthen the development and enforcement of labor
and environmental laws and policies, promote basic workers’ rights and sustainable
development, and implement the Agreement in a manner consistent with environmental
protection and conservation. The Australia-Chile FTA stated in the preamble that the
parties resolved to implement this Agreement in a manner consistent with sustainable
development and environmental protection and conservation. The Chile-Panama FTA
stated in the preamble that the agreement should be implemented in a manner consistent
with environmental protection, and economic development should be promoted in a

manner consistent with environmental protection and sustainable development.

Articles on environmental measures in investment chapter: 20% of FTAs in force that
have been studied referred to the relationship between environment and trade in the
investment chapter. For example, the article 10.11 of the US-Colombia FTA, named
“investment and trade”, stated that “Nothing in this chapter shall be construed to

prevent a party from adopting, maintaining, or enforcing any measure otherwise this
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chapter that it considers appropriate to ensure that investment activity in its territory
IS undertaken in a manner sensitive to environmental concerns.” the agreement
between Japan and the Republic of Indonesia for an Economic Partnership stated in the
investment chapter that each party recognizes that it is inappropriate to encourage
investments by investors of the other Party through relaxing its environmental measures.
To this effect, each Party should not waive or otherwise derogate from such
environmental measures as an encouragement for establishment, acquisition, or

expansion of investments in its area.

Sanitary and Phytosanitary (SPS): Often all objective of this chapter is to protect
human, animal or plant life or health. About 26% of FTAs covered this article or had
similar one, such as chapter 6 in US-Peru FTA, chapter 8 in US-Republic of Korea FTA,
chapter 6 in US-Panama trade promotion agreement, chapter 6 in US-Oman FTA,
chapter 6 in US-Colombia trade promotion agreement, chapter 6 in Pakistan-Malaysia

trade promotion agreement, chapter 6 in Peru-Singapore FTA.

Technical barriers to trade (TBT): Frequently an objective of this chapter is to promote
cooperation on regulations to prevent health, safety, and environmental risks. 22 FTAs
contained this article or had similar one, such as article 90, 96 in China-New Zealand

FTA, chapter 7 in Peru-Singapore FTA.

Technical cooperation: In the cooperation chapter, sustainable development,
environmental cooperation, or environmental technical cooperation was included. For
example, environment was identified as one cooperation aspect by article 102 in Japan-
Brunei Darussalam FTA, and chapter 14 in China-New Zealand FTA stated that the
Parties shall enhance their communication and cooperation on labour and environment
matters through both the Memorandum of Understanding on Labour Cooperation and

the Environment Cooperation Agreement between the Parties.

Government procurement: The parties may adopt or implement some measures or
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special technologies in government purchasing process to protect human, animal or
plant life or health, such as the article 9.16 of government procurement chapter in US-

Chile FTA, government procurement in chapter 14 in Canada-Peru FTA.

Market access of environmental services sector: According to four modes of supply
of services, which are cross-border supply, consumption abroad, commercial presence,
and presence of natural persons, schedules of specific commitments on environmental
services listed limitations on market access and national treatment based on its sub-
sector. According to the Provisional Central Product Classification (CPC prov.),
environmental services can be categorized into 7 sub-sectors, i.e. Sewage services (CPC
9401), Refuse disposal services (CPC 9402), Sanitation and similar services (CPC
9403), Cleaning services of exhaust gases (CPC 9404), Noise abatement services (CPC
9405), Nature and landscape protection services (CPC 9406) and Other environmental
protection services (CPC 9409). As one of 12 service sectors, market access on

environmental services needs to be negotiated.

Independent environmental chapter: By January 2016, there were 36 FTAs which
included independent environmental chapter. Though the percentage was not very large,
environmental chapter indeed covered core elements, including articles with specific or
substantive obligations, which was an important trend for future FTAs. Independent
environmental chapter is also the study focus of this report, and will be analyzed in

detail in latter chapters.

Dispute settlement: In early period, environmental law enforcement was ruled out by
dispute settlement mechanism of FTAs, or was limited in its scope. However, in recent
years, environmental law enforcement is no longer excluded, and is covered in
independent environment chapters. In chapters of dispute settlement, it also stresses
that dispute settlement is applicable to environmental articles and environmental law

enforcement, and emphasizes the binding character of environmental law enforcement.
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Most of the FTAs signed by the US cover environmental dispute settlement. For
example, chapter 22 “Institutional Provisions and Dispute Settlement” in US-Korea
FTA states that “If the Parties fail to resolve a matter within 60 days of the delivery of
a request for consultations under Article 19.7 (Labor Consultations) or 20.9
(Environmental Consultations and Panel Procedure), either Party may also refer the

matter to the Joint Committee by delivering written notification to the other Party”2,

Environmental articles in trade penalization: For example, European Free Trade
Association Convention stated that relevant rules and enforcement cannot violate the
regulations for public policy, public security, public health and the environment, and
that if there are serious economic, social or environmental problems, member states can

unilaterally take appropriate measures in accordance with clause 41.

Apart from the above, chapters or articles of objectives, institutional arrangements,
transportation, energy, trade facilitation, sector policy, labor, tourism, agriculture,

subsidy, forestry, fishing also cover issues of environment or sustainable development.

(2) Content in an independent environmental chapter

Independent environmental chapter or affiliated environmental cooperation agreement
are the most important and the most prominent form of environmental articles in

FTAS/RTAS.

Generally, there is no unified format of content and form of environmental chapter in
FTAs. Based on analysis of FTAs which included environmental chapter signed by the
US, EU, Republic of Korea, and other economies, we can see that environmental

chapters in general tend to include the following main elements.

Definition and Scope

12 Source: https://ustr.gov/sites/default/files/uploads/agreements/fta/korus/asset_upload_file973_12721.pdf
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This provision gives out the definition and scope of the environmental chapter, such as

the definition of the environmental laws, regulations and measures, etc.

Level of Protection

This provision usually claims that the Parties should not to encourage investments by

relaxing its own level of environmental protection.

Effective Enforcement of Environmental Laws, Regulations and Measures

In order to ensure effective environmental protection, the Parties shall not derogate

from environmental laws, regulations and measures to promote trade.

Institutional Arrangement

It always covered the establishment of committees, contact points, advisory groups and
work arrangements in order to ensure the effective enforcement of the environmental

chapter.

Procedural Arrangement

This provision usually gives out arrangement on the procedural matters which are

related to environment.

Transparency

This provision lists procedures and arrangements to ensure public participation,
commenting on environmental laws, regulations and measures, and policy makings, as

well as transparency procedures.

Bilateral Cooperation
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This provision may include environmental information exchange, environmental

technical cooperation, etc.

Dispute Settlement

This provision may include consultations and/or the establishment of an expert group
mechanism, environmental dispute will be subject to the mechanism of state-to-state

dispute settlement in rare FTAs.

Multilateral Environmental Agreement (MEA)

The Parties recognize the importance of the multilateral environmental agreement, and
shall improve the implementation of the agreements to which they are both contracting

parties, and fulfil their obligations under these agreements.

Environmental Impact Review

This provision requests the Parties to conduct regular and irregular review the

environmental impact of the FTAs.

Financial Arrangement

This provision may include financial resource and financial arrangements.

Apart from the traditional elements, issues of illegal logging, fishing subsidies,
biodiversity, climate change and environmental goods and services may also appear

(see table 3.1).
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Table 3.1 Content in an independent environmental chapter of FTAS/RTAs

Environmental chapter

Effective
. . enforcement of :
(':l. FTAS/RTAS T|ni1r$ ]%frggtry Igf‘f;rr]\'é' Level _of environmental | Institutional |Procedural transparency™ (i'(l)?)t:rr:tli Financial | Dispute MEA I_Environme_ntal
scope protection laws, arrangement |arrangement on arrangement | settlement impact review
regulations and
measures
1 (E:EQ'HO”Q Kong, 01/10/2012 | V v v v v
2 EngTmA Monte 01/09/2012 | V v v v v
3 |Republic of Korea-Peru| 01/08/2011 \ \ \ \ v v v V'
4 $Sffeb;'c of Korea- 01/03/2013 | V v v v v v v v v
5 |Canada-Peru 01/08/2009 Vv ) Vv ) Vv
6 |Canada-Colombia 15/08/2011 Vv Vv ) Vv \ \
7 |Canada-Jordan 01/10/2012 Vv Vv ) Vv
8 |Canada-Panama 01/04/2013 Vv ) Vv ) Vv
9 |US-Singapore 01/01/2004 \' v v V V \ VEE* \ \
10|US-Chile 01/01/2004 Vv Vv Vv Vv Vi \ Vi \
11|US-Australia 01/01/2005 \ \ \ Vi Vi \ Vi \
12|US-Morocco 01/01/2006 \ \ \ Vi \ Vi \
13|50 Centra RA;EﬂEﬁi 01/03/2006 | V v v v v v v
14|US-Bahrain 01/08/2006 v \ \ V' V' \ V'
15|US-Oman 01/01/2009 Vv Vv Vv Vv Vv Vv Vv
16|US-Peru 01/02/2009 Vv Vv Vv Vv Vv Vv Vv Vv
17|US-Colombia 15/03/2012 \ \ \ V' V' \ V' \
18|US-Panama 31/10/2012 \ \ \ V' V' \ V' \
19|US-Republic of Korea | 15/03/2012 v v v \ \ v \ v
20{US-Jordan 17/12/2001 Vv Vv Vv Vv Vv
py|Nicaragua- 01/01/2008 | v v v v v v v v v
Chinese Taipei
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Environmental chapter

Effective
. N enforcement of ;
2‘ FTAS/RTAs Tlr?r? ]%frggtry [gﬁf;r:é' Level of | environmental | Institutional |Procedural transparency™ (ilcl)atgrr:tli Financial | Dispute MEA Environmental
' scope protection laws, arrangement |arrangement P y gn arrangement | settlement impact review
P regulations and
measures

EU- Caribb
2= ariobean 01/11/2008 | V v v

Community
23|EU-Cameroon 01/10/2009 \ '

EU-Papua New
24| . P 20/12/2009 v v Vv v

Guinea-Fiji
25|EU- Republic of Korea | 01/07/2011 \ \ \ Vv Vv v v v v
26|EU-Columbia& Peru 01/03/2013 \ \ \ \ ' ' ' v v
27|EU-Georgia 01/09/2014 v v ' ' '
gg|New Zealand- Chinese | 11515013 v v v v v v v

Taipei
29|China-Switzerland 01/07/2014 Vv Vv Vv Vv
30| ond KoM SN ogn0i2014 | v v v v v v v v v
31|Canada — Honduras 01/10/2014 v v ' ' Vv '
e T S Y v v v v v v v v
g3|F7 TA - Bosniaand 01/01/2015 | V v v v v v v v

Herzegovina
gg|RePublicofKorea— | o5 014 v v v v v v v

Australia
gs|Republic of Korea -1 50015 | v v v v v v v

New Zealand
36 g;'rzz -Republicof 1 501000015 | v v v v v v v v v

In total 29 27 30 23 14 10 30 5 30 30 18

Source: WTO website.
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Note: * Peru stressed that environmental impact review in Rep. of Korea-Peru FTA is referred to as an article that the Parties “shall strive” to implement.
** All US FTAs include transparency and notification in a separate chapter rather than in environmental chapter, thus beyond the scope of this study.

*** Partial dispute settlement
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3.2 Environmental Cooperation Provisions in FTAS/RTAS

Nowadays, most signed FTAs/RTAs include Environmental Cooperation Provisions
(ECPs) according to the statistics in this report, but the modality, depth and scope of
the Environmental Cooperation vary in different FTAs. From the perspective of
modality, ECPs are included either in the body of the environment chapter in the FTAs
or in the side agreements, such as in an Environment (Sustainable Development)
Chapter or in Environmental (Technology) Cooperation Agreements. In terms of depth
and scope, the range of the environmental cooperation can vary from one specific
technology area to fully-fledged program. Some workshop participants mentioned that
tt is very helpful and useful for enhancing co-operative work in the environmental area
if ECPs are included in FTAS/RTAs. Meanwhile, Environmental Cooperation can only
work effectively if the adequate resources - institutional, human and financial - are in

place.

(1) General analysis

All signed FTAS/RTAs which include an environmental chapter or environmental side

agreements, have ECPs.

In terms of distribution, ECP are mainly included in FTAs signed by the EU, the US
and Canada. There are 25 FTAs which have ECPs in an environmental chapter

involving these 3 economies, accounting for 70%.

In terms of time series, the FTAs including ECPs in an environmental chapter have all
been signed since 2000, and especially after 2005, and most of them appeared in FTAs
signed by the US, EU and Canada. The US and Canada were first to include ECPs in
their FTAs, due to the influence of NAAEC. However, the EU began putting ECPs in
the sustainable development chapter of the EU-CARIFORUM States Economic

Promotion Agreement signed in 2008.
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In terms of the places, ECPs may be placed not only in environmental or sustainable
development chapters, but also in other places, such as ECPs of the US-Jordan FTA
which appears in a Joint Statement, the ECPs of NAFTA which appears in NAAEC,
and Canada signed Environmental Cooperation Agreements affiliated to FTAs with

both Chile and Costa Rica.

In terms of contents, ECPs may cover a range of activities. These may include, inter
alia, enhancing protection of the environment in the territories of the Parties;
mainstreaming environmental sustainability into all aspects of cooperation and
interaction between the Parties; promoting compliance with environmental laws,
regulations, procedures, policies, and practices; improving the scientific and technical
capacity and management of natural resources and the adoption of environmental
friendly policies, production processes, and services; increasing transparency and
public participation in environment related discussions and processes; enhancing
cooperation on specific environmental protection area; establishing framework for

environmental cooperation; etc.

(2) Specific areas of environmental cooperation

Some workshop participants reflected that as environmental cooperation mechanisms
are one of the key ways to guarantee the implementation of environmental
commitments in FTAs, they cover nearly all the related environmental matters which
arise in FTAS/RTAs, including supporting the implementation of MEAs, trade
liberalization in environmental goods and services, enhancement of compatibility of
environmental measures of both Parties (including laws, regulations, standards and so
on), policy and technical cooperation on pollution prevention, coordination and unity
of environmental monitoring indicators, joint implementation of environmental impact
assessment on the FTA, establishment of institution, and so on. According to the

discussion in the workshop, we demonstrate four typical areas of environmental
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cooperation of great concern in this study, i.e. supporting the implementation of MEAS,
promoting dissemination of environmental goods and services as well as technologies,
capacity building, and cooperation on specific technology, relevant fora and mutual

supportive in relation to MEAs.

Supporting the implementation of MEAs

There is a tendency to ensure the implementation of commitments of the Parties

undertaken in MEAs through environmental cooperation mechanisms.

At its most basic, the most popular form is for Parties to make general statements on
supporting the implementation of MEAs in the Preamble of FTAS/RTAs. Taking the
US-Chile FTA as an example, both Parties state, in the Preamble, that they are resolved
to take measures to protect, and improve the environment, including through MEAS to
which both Parties are Parties. With the further development of FTAs, in order to
emphasize support of MEAs, this provision was put into an environmental chapter.
Taking the Republic of Korea-US FTA as an example, the second article in the

environmental chapter relates to cooperation on MEAS, with the following stipulation.

Box 3.1 Provisions of supporting MEAs in Korea-US FTA

ARTICLE 20.2 ENVIRONMENTAL AGREEMENTS

A Party shall adopt, maintain, and implement laws, regulations, and all other measures to fulfil
its obligations under the multilateral environmental agreements listed in Annex 20-A (covered

agreements).

The KORUS FTA not only established an article for supporting implementation of
MEAs, but also listed the MEAs as an annex, which make the commitment to the

implementation of MEAs more clear and specific.
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Promoting trade liberalization in EGS and dissemination of environmental

technologies

Liberalizing trade in environmental goods and services and facilitating dissemination
of environmental technologies is can be an important area of environmental cooperation.
It can promote green growth and development by liberalizing the trade, and reducing
the cost, of environmental goods and services and facilitating the dissemination of
environmental technologies. The articles related to trade liberalization in environmental
goods and services and dissemination of environmental technologies mainly appear in

the environmental chapter of FTAs or side agreements on environmental cooperation.

Box 3.2 Cooperation on EGS in the Japan-Mexico FTA

Article 147 Cooperation in the field of Environment

1. The Parties, recognizing the need for environmental preservation and improve to promote

sound and sustainable development, shall cooperate in the field of environment.

Cooperative activities under this Article may include:

C) encouragement of trade and dissemination of environmentally sound goods and services; and

Box 3.3 Cooperation on EGS in the China-Switzerland FTA

ARTICLE 12.3
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Promotion of the Dissemination of Goods and Services Favouring the Environment

1. The Parties shall strive to facilitate and promote investment and dissemination of goods,

services, and technologies beneficial to the environment.

2. For the purpose of paragraph 1, the Parties agree to exchange views and will consider

cooperation in this area.

3. The Parties shall encourage cooperation between enterprises in relation to goods, services and

technologies that are beneficial to the environment.

According to the analysis, the US has vigorously promoted trade liberalization in
environmental goods and services and the dissemination of environmental technologies
through environmental cooperation, and related articles can be found in nearly all FTAs
signed by the US. Meanwhile, the US is also devoted to concluding the APEC list of
Environmental Goods, and improves trade liberalization in environmental goods and
services in the APEC area. The reason why the US is so proactive is that, on one hand,
it has strong competitiveness in the environmental goods and services sector and
possesses advances technologies; on the other hand, the Trade Act of 2002 set an
objective for seeking market access for American environmental technologies, goods

and services by reducing tariff and non-tariff barriers.

It can be concluded liberalizing trade in environmental goods and services and
facilitating dissemination of environmental technologies is an important issue for

environmental cooperation.

Capacity building

Although capacity building is distinguished from environmental cooperation in some
studies, it is an important part of the implementation of environmental commitments

for developing parties, and it is also an important way to promote the environmental
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management of developing parties and realize cooperation between developed and
developing parties. Our research found that capacity building is always included in
environmental cooperation mechanisms, especially cooperation between developed and

developing parties.

Taking the Japan-Mexico FTA as an example, in the article on environmental

cooperation, it mentioned:

“Article 147 Cooperation in the field of Environment

1. The Parties, recognizing the need for environmental preservation and improve to

promote sound and sustainable development, shall cooperate in the field of environment.

Cooperative activities under this Article may include:

b) promotion of capacity and institutional building to foster activities related with the
Clean Development Mechanism under Kyoto Protocol to the United Nations
Framework Convention on Climate Change, as may be amended, by means of
workshops and dispatch of experts, and exploration of appropriate way to encourage

the implementation of the Clean Development Mechanism projects;

»
.o

In this article, it can be found that capacity building is the basis for continuing
environmental cooperation. Another example is the capacity building provision that can
be found in Article 12.5 “Bilateral Cooperation” of the China-Switzerland FTA, which

is as follows:

“ARTICLE 12,5 Bilateral Cooperation
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3. Environmental cooperation between the Parties shall also focus on exchange of
information and expertise, capacity building and training, seminars and workshops,
internships and scholarships, as well as monitoring international developments in this
area, etc. Such activities should also address the issue of technology cooperation and

transfer, especially regarding environmentally friendly technologies.”

It can be found that capacity building is an important part of realizing environmental
cooperation and commitments in the practice of concluding FTAs between developed
and developing Parties. This is a key factor to balancing the concern of developed
Parties on environment and the weak environmental management of developing Parties,
and is also an important indicator for assessing whether the FTA is a high-level

agreement.

Cooperation on specific areas of environmental protection

Besides building a framework for environmental cooperation, Parties to some FTAs
also make commitments to take actions to cooperate in specific environmental areas in

which they have a mutual interest.

Taking the recently signed TPP as an example, besides establishing a cooperation article
in the chapter on environment, the Parties also made a statement to cooperate in more
specific environmental areas, including protection of the ozone layer, protection of the

marine environment from ship pollution, and biodiversity, etc.

3.3 Environmental Impact Assessment of FTAS/RTAs

Environmental impacts of trade activities are well known. With the EIA of FTAs, we
are able to understand the negative environmental impacts and risks arising from the

growth of trade following the signing of the FTAs, so as to formulate appropriate
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policies and measures to reduce or avoid those negative impacts and risks. Carrying out

ElA is therefore increasingly becoming a key issue in the FTA process.

Currently, the assessment of the environmental impacts of an FTA takes various forms,
including Environmental Assessment, Environmental Review (ER), and Sustainability
Impact Assessment (SIA). Despite the various names and different processes and
methodologies used, they are all aimed to assess the various potential post-FTA impacts

and the impacts that have been generated after the signing of the FTA.

(1) Overview and Characteristics of EIA of FTAs

Although, the importance of assessing environmental impacts of FTAs has been widely
recognized, economies at different stages of development have their own views about
EIA of FTAs. According to our current statistics, 13 out of 36 FTAs with environment-
related sections stipulate that environmental (or sustainability) impacts should be

assessed.

It should be noted that, although EIA is not mentioned in the environment-related
sections of many FTAs signed by the US and Canada, both economies have, as required
by their related domestic law, assessed the environmental impacts of these agreements

during negotiations.

Based on the above statistics, the EIA of FTAs mainly has the following characteristics:

Firstly, developed economies or regions show a more positive attitude towards the

provisions of EIA.

Table 3.2 EIA-related Provisions in FTAs

. . Assessment Methodology
No. FTA Location of EIA-related Provisions . . o
Stipulated in the Provision
Republic of Korea-Peru FTA Acrticle 19.3 EIA Environmental Assessment
Republic of Korea-Turkey FTA Article 5.10 Cooperation SIA
Canada-EU FTA Acrticle X.12 Cooperation Impact Assessment
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on Environmental Issues

Article 6 Environmental

4 |Canada-Jordan FTA Assessment (Canada-Jordan
Agreement on the Environment)
Appendix 17.10

Environmental Impact
Assessment of “projects”

5 |US-Panama FTA . . Environmental Assessment
Environmental Cooperation
US-Central Appendix 17.9 .
6 . . . . . Environmental Assessment
America-Dominican Republic FTA |Environmental Cooperation
EU-Colombia and Peru .
7 Article 279 SIA SIA
FTA
8 |EU-Republic of Korea FTA Acrticle 13.10 SIA SIA
Article 13.14 Review of
9 |EU-Singapore FTA Impact on Sustainable SIA

Development

. L Program of Work and .
10 |Chinese Taipei-Nicaragua FTA . . Environmental Assessment
Priority Cooperation Areas

11 |EFTA-Bosnia and Herzegovina Location of EIA-related Provisions|Review
. Article 16.6 Review of . .
12 |Republic of Korea-New Zealand . Environmental Impact Review
Environmental Impacts
13 |China-Republic of Korea Article 16.6 Environmental Impact |Environmental Impact Review

Source: Tabulated by the authors from information on the WTO website.

According to official statistics, the FTAs with EIA-related provisions were signed
mainly by the US, Canada and the EU. Under the influence of the EU and the US,

Republic of Korea has also been positive in this regard.

Secondly, some economies conduct not only ex-ante assessment but also ex-post

assessment of FTAS.

According to the agreements already signed, EIA-related provisions mainly focus on
EIA and review of the signing and implementation of FTAs, and both ex-ante and ex-
post assessments may be applied. For example, Article 13.10 of the FTA between the
EU and Republic of Korea stipulates that, “Both Parties commit to reviewing,
monitoring and assessing the impacts of the implementation of this Agreement on
sustainable development...”” In addition, the US, Canada and the EU also carried out
assessments on the implementation of environmental provisions. For example, the US
Government Accountability Office (GAO) reviewed the implementation of the FTAs
signed with Jordan, Singapore, Chile and Morocco, indicating that the projects planned
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in the environmental provisions in related FTAs have been implemented, with the
Ministry of Environment being established in Jordan, the Endangered Species Act being
amended in Singapore, and a new legal framework for environmental protection being
created in Morocco. In addition, the North American Commission for Environmental

Cooperation also conducted ex-post assessment of the implementation of the NAAEC.

Although EIA is not mentioned in the terms of FTAs signed by such economies as the
US and Canada, they are required to review the impacts of these agreements on

environment during negotiations according to their domestic law.

In Executive Order No0.13141, the US institutionalized the incorporation of
environmental considerations into the development of its trade negotiating objectives,
indicating that the USTR **...shall conduct the ERs of the agreements” (November
1999). Meanwhile, it also developed the Guidelines (2000) for the implementation of
this Executive Order. The Trade Act of 2002 further requires the President to conduct
ERs of future trade and investment agreements, and report to the Committee on Ways
and Means of the House of Representatives and the Committee on Finance of the Senate
on such reviews. Therefore, while negotiating a trade agreement, the US invariably
conducts ex-ante assessment of the environmental impacts of the agreement, and

develops interim and final review reports, as shown in Table 3.3.

Table 3.3 US FTAs with EIAs

FTA Interim Review Final Review
US-Australia J J
US-Bahrain J J
US-Central America-Dominican Republic N N
US-Chile J
US-Colombia J J
US-Jordan N
US-Republic of Korea J N,
US-Morocco J N
US-Oman N N,
US-Panama J N
US-Peru J N
US-Singapore N
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FTA Interim Review Final Review
US-Thailand N
Trans-Pacific Partnership (TPP) N
US-U.AE v

Source: Tabulated by the authors from information on the website of the USTR.

Similar to the US, the practice of EIA on Canada’s trade agreement is authorized mainly
by two documents: the 2010 Cabinet Directive on the Environmental Assessment of
Policy, Plan and Program Proposals and the 2001 Framework for Conducting
Environmental Assessment of Trade Negotiations. Canada believes that an ex-ante
environmental assessment of trade negotiations is an important tool for developing
sustainable development policies. An environmental assessment conducted during a
trade negotiation can achieve two key objectives: on one hand, to identify the potential
risks to the environment which may be generated from the implementation of the trade
agreement, and to provide possible solutions and policies to address these risks through
the FTA negotiations (e.g. enhancing cooperation between the contracting parties). In
addition, EIAs contribute to more open decision-making by engaging representatives
from other levels of government, the public, the private sector and non-governmental
organizations in the public participation process of the EIA. In addition, due to a full
discussion by all parties, environmental assessments can also improve overall
coherence of policy development and environmental protection by assisting decision-

makers to understand environmental implications of their proposed trade policies.

Thirdly, the methodologies used to assess environmental impacts have become

increasingly mature, the contents however vary.

Developed economies have been working in the field of EIA of FTAs for many years
and therefore such organizations and economies as UNEP, OECD, the US, Canada, the
EU and New Zealand have all developed assessment methodologies. As the practice of
EIA of FTAs has been carried out in the US, Canada, the EU and New Zealand for many

years, the methodologies developed by these economies are relatively well represented
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worldwide.

Among these, North American economies (US and Canada) carry out Strategic
Environmental Assessment (SEA) according to the requirements of their domestic law.
In New Zealand, a National Impact Assessment (NIA) is required with respect to any
new trade or investment agreement. The analysis should examine the economic, social,
cultural, financial and environmental impacts of the agreement entering into force for
New Zealand, and of the agreement not entering into force for New Zealand. In the EU,
on the other hand, a SIA is required for all trade negotiations to assess the implications

of the three pillars of sustainability, namely economy, society and environment.

Generally speaking, the environmental analysis of New Zealand’s NIA is similar to the
methodology of SEA used in the US and Canada, the SIA applied by the EU however

is substantially different.

Fourthly, economies entrust different agencies to implement EIA of FTAs.

The agency of each economy to implement EIA of FTAs varies according to the
government department taking the lead in trade negotiations, the administrative system

and the understandings of EIA.

According to the Section Three of the Executive Order No. 13141, the United States
Government specifies as follows: “(a) Implementation. USTR and the Chair of the
Council on Environmental Quality shall oversee the implementation of this order...(b)
Conduct of ERs. The Trade Representative, through the interagency Trade Policy Staff
Committee (TPSC), shall conduct the ERs of the agreements under section 4 of this
order.” In the light of this Order, government departments undertake EIA of trade

agreements of the US.

In Canada, conducting EIA of FTAs is authorized by the Cabinet Directive on the
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Environmental Assessment of Policy, Plan and Program Proposals and the Framework
for Conducting Environmental Assessment of Trade Negotiations. The former generally
specifies the procedure, methodology and departments and agencies of implementing
the environmental assessment of policy, plan and program proposals, while the latter
refines the environmental assessment of FTAs. The Framework for Conducting
Environmental Assessment of Trade Negotiations indicates that Environmental
Assessment (EA) Committees will be formed to undertake the environmental
assessments required to complete the trade agreement negotiations. The membership of
the EA Committees will vary according to the nature of the proposed negotiations.
Coordinated by Global Affairs Canada, EA Committees will generally include
representatives from federal government departments and agencies. Environment and
Climate Change Canada and the Canadian Environmental Assessment Agency, relevant
federal departments and other sub-federal jurisdictions will always be represented.
When necessary, the EA Committees may elect to engage independent research bodies
to undertake some of the required analysis. The scope of the assessment is on potential

environmental effects of the FTA.

Unlike the US and Canada, in the EU, the SIA is conducted by external consultants.
The European Commission and its member then provide feedback on the follow-up
measures proposed by the assessment through formal submissions. The concerns of
relevant interest groups both in the EU and in the partners will all be integrated into the

final report of the SIA.

(2) Significance of conducting EIA of FTAs

Although the practice of EIA of FTAs has not been fully carried out are not present in
all FTAs, conducting assessment on environmental impacts both in the negotiation
process and after the implementation of the agreement is of obvious advantage. Firstly,

environmental assessments improve overall policy coherence at the domestic level, and
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assist decision-makers to understand the environmental implications of relevant trade
policy, thereby providing an effective way to solve related environmental problems.
Secondly, environmental assessments assist in identifying the most likely or significant
environmental impacts that can be expected from a trade agreement, so the negotiating
parties are able to adopt appropriate measures to respond to related issues early in the
negotiating process. Thirdly, government policy makers can be informed by the
assessments of the critical environmental impact information identified in a timely
manner, so they can modify the overall proposal design to integrate environmental
protection policy and trade policy. Further, environmental assessments provide

feedback for future negotiations. Specifically, EIA of FTAs has the following roles:

Firstly, they enhance the mutual understanding of the parties. The practice of EIA
involves massive information collection, and this information is not limited to
economic and trade-related indicators used in the trade negotiations. While most work
focuses on the partner that is conducting the assessment (with exception of the EU’s
SIA, which involves EIAs of both sides of the negotiation), EIAs also cover a large
amount of related information on trade and economy, including information of the
natural environment, and social and economic development of the trade partner. It
should particularly be noted that this information can help the negotiators to better
understand formulating their positions in the negotiations (for example, EI1A can reveal
significant environmental impacts of a particular sector), or help both sides to better

design future environmental cooperation frameworks and projects.

Secondly, analyzing the possible environmental impacts and risks contributes to the
development of enhancement or mitigation measures. Compared to collecting
economic and social information, EIA pays more attention to the focus on the impacts
and risks that the implementation of the agreement might bring to the environment. By
examining environmental pressures caused by possible subsequent changes in trade

volume and structure, as well as environmental impacts of trade policy adjustments
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following the signings of FTAs, potential environmental risks can be identified. During
the negotiations therefore, appropriate countermeasures can be formulated or
commitments to associated projects on environmental cooperation can be made to
mitigate these risks. After the implementation of the trade agreement, existing problems
can be identified via the assessment of the implementation status, so that adjustments
of existing policies can be further arranged to reduce the negative impacts on the

environment.

Thirdly, it affects the negotiation process to a certain degree. Actually, compared to the
other benefits of EIA, the public is more concerned about whether the assessments lead
to any changes to the negotiation including the negotiating positions, final texts, and
the development of countermeasures. In reality however, there have been very few
changes of the negotiating positions and final texts. In the practice of the EU, only a
few were significantly affected by SIA, and the impacts were not environmental in
nature. However, EIA is not without any contribution in an FTA negotiation. There are
many instances that outline the important changes made by EIA: the development of
proactive policies such as capacity building of environmental management or increased
cooperation on environmental management capacity. A further impact of the assessment
process is that it can assist in the design of associated environmental cooperation
framework or trade-related environmental capacity building. The US-Chile
Environmental Cooperation Agreement, for example, set out the work plan for EIA in
Article Eight. The EU’s Critical Strategic Impact Assessment of the trade agreement
with the Gulf Co-operation Council directed its intensified focus on improving

conditions for foreign direct investment.

Fourthly, it increases the interaction between environment and trade departments. FTAs
are economic agreements. Before the introduction of EIA, trade negotiators and policy-
makers did not take environmental impacts as issues that they must consider, and few

economic officials saw the need to interact with their own environmental colleagues.
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However, as a result of the assessment exercise, environmental officials will certainly
be brought in to make paradigm changes to traditional FTA negotiations. Today, trade
officials are increasingly identifying the need to pay attention to environmental impacts
in the negotiations, and they, in some cases, even raise environmental concerns that
need to be considered to their environmental counterparts. A crucial prerequisite to this
change is a top-level buy-in of the trade impacts on the environment within the trade
department. Further, as the trade partner is also involved to some extent in the
assessment, the same effect may also be seen in the partner. These changes also make

the environmental officials increasingly important.

Fifthly, it reinforces public participation. It goes without saying that the incorporation
of EIA into FTA negotiations enhances the involvement of the public in trade policy-
making. At present, all mainstream environmental assessments (including SIA of the
EU) involve extensive public participation and public comment gathering at all stages
of the process, from the initial indicator screening to final review. This allows a voice
of those who might otherwise have little influence on trade policy direction, and may
result in increased public understanding of the trade-environment interaction. Public
participation in EIA to date has positively contributed to trade agreement negotiations
in the following three aspects: First, it helps to collect expertise and recommendation
from a greater range of experts. Second, it ensures that as many relevant issues as
possible can be brought to the assessors for consideration (for example, the concern
over migratory birds was first brought to the US-Andean regional trade agreement
negotiations in the stage of public participation). Third, it provides legitimacy and

accountability to the resulting trade policies.
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4. Environmental Provisions in FTAS/RTAs in APEC

As a regional cooperation organization, APEC is committed to promoting green growth
and sustainable development. Recognizing the importance role of FTAS/RTA in rule-
making, APEC and its member economies collectively have a wide experience in this

regard.

4.1 Relevant Policies in APEC

As stated in 1994 Leader’s Declaration, “our objective to intensify development
cooperation among the community of Asia-Pacific economies will enable us to develop
more effectively the human and natural resources of the Asia-Pacific region so as to
attain sustainable growth and equitable development of APEC economies.” Guided by
this objective, APEC continues to support and encourage cooperation on environmental
goods and services which can further influencing the environmental rule-making under
trade framework. In this case, more and more APEC member economies have included
the environment and trade issues in FTAS/RTAS in order to transform nonbinding APEC

environmental commitments to binding environmental provisions in FTAs.

2005 APEC leaders pointed out that they “agreed that high-quality RTAS/FTAs were
important avenues to achieve free and open trade and investment and called for ongoing
work to pursue high quality, transparency and broad consistency in RTAs/FTAs in the
region ... welcomed the APEC Trade Facilitation Model Measures for RTAS/FTAs that
would serve to function as a meaningful reference for negotiating RTAs/FTAs, and
called for the development of model measures for as many commonly accepted FTA

chapters as possible by 2008.”

In order to address leaders’ concern and implement leaders’ instruction in 2005 APEC
leaders’ declaration, APEC has carried out significant work to pursue high quality of
FTAs. In the 2008 annual report of the Committee on Trade and Investment (CTI) to

the Ministers, CTI proposed 15 RTAs/FTAs Model Measures, including environmental
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measures. Detailed APEC environmental Model Measures are as follows.

Table 4.1 APEC Environmental Model Measures Texts

1. Objectives
- promote mutual supportiveness of trade and environment;
- encourage sound environment policies and practices and improve the capacities and capabilities of the Parties,

including non-government sectors, to address environmental matters;

2. Principles and Commitments

- reaffirm each Party’s sovereign right over its natural resources and reiterate the sovereign right of each of them
to set, administer and enforce their own environmental laws, regulations and policies according to their
priorities.

- recognize the importance of each Party effectively enforcing its environmental laws and regulations, and that
such laws and regulations include fair, equitable and transparent mechanisms of public participation.

- reaffirm the Parties’ intention to continue to pursue high levels of environmental protection consistent with their
domestic laws, regulations and policies.

- recognize that MEAs to which both Parties are party play an important role globally and domestically in
protecting the environment; and that their respective implementation of these agreements is critical to achieving
the environmental objectives thereof.

- agree that it is inappropriate to set or use environmental laws, regulations, policies and practices for trade
protectionist purposes.

- agree that it is inappropriate to relax, or fail to enforce or administer environment laws and regulations to
encourage trade and investment.

- encourage trade of environmental goods and services.

- promote public awareness of each Party’s environmental laws, regulations, policies and practices domestically
and promote environmental consciousness and education.

3. Cooperation

Sets out a framework to support the Parties’ co-operation and capacity building efforts in this area.

- Taking account of national priorities and available human and financial resources, cooperate on mutually agreed
environmental issues of common global or domestic concern, through the interaction of government, business
sector, educational, research and other non-governmental institutions in each Party.

- include work in the fields of activity determined by the Parties during the negotiating process.

- decide funding of cooperative activities on a case-by-case basis.

- invite the participation of each Party’s non-governmental sectors and other organizations in identifying potential
areas for cooperation and in undertaking cooperative activities as mutually agreed.

- encourage and facilitate, as appropriate, the following activities:

0 support for joint programs and environmental technological and practical demonstrations, including
projects, research studies and reports;

0 exchange of professionals, technicians and specialists;

o facilitation of linkages among representatives from, inter alia, government, academia, and business sector;

0 organization of joint conferences, seminars, workshops, meetings, training sessions, and outreach and
educational programs;

0 exchange of technical information, publications and regulations;
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o exchange of information and consultation on national environmental programs;

o sharing approaches and experiences with respect to environmental institutions, regulations and
enforcement;

0 enhance cooperation on raising public awareness of environmental conservation and participation in
environmental protection; and

0 any other modes of cooperation agreed upon by the Parties.

- evaluate the effectiveness of cooperative activities prior to determining future cooperation.

4. Institutional Arrangements:

Sets out the institutional framework to facilitate implementation of the Environment Chapter

- designate a Contact Point and/or an Environment Committee to facilitate communications on matters arising
under the Environment chapter, which should:

0 meet and communicate on a regular basis as mutually agreed.

0 be responsible for: co-ordinating the implementation of the Environment Chapter; serving as a forum for
dialogue on environment-related matters of mutual interest; considering areas of potential cooperative
activities; monitoring the progress of work programs and other joint activities.

0 as appropriate, report to the appropriate body of the RTA/FTA each time the appropriate body meets. [This
suggestion depends upon the institutional model adopted]

- consult with members of its public and/or non-governmental sectors on matters relating to the operation of this
Chapter, where necessary.

- develop mechanisms, where necessary, to inform its public of activities undertaken pursuant to this Chapter in
accordance with its laws, regulations, policies and practices.

5. Consultations

- with all possible means endeavor to agree on the interpretation and application of the Environment Chapter.

- endeavor to resolve, amicably and in good faith, through dialogue, consultation and cooperation, any issue that

might arise between the Parties concerning the application and implementation of the Chapter.

Source: 2008 Annual Report to Ministers, CTI, APEC.

As an important outcome in 2008, environmental Model Measures Texts have been
endorsed by APEC’s trade ministers in CTI meeting in late May. This Model Measures
Texts have 5 sections, covering Objectives, Principles and Commitments, Cooperation,

Institutional Arrangements and Consultations.

The APEC Environmental Model Measures Texts have provided member economies
with reference for FTAS/RTAs negotiations and ensured the conformity of

environmental rules in the APEC region.

4.2 Development of Environmental Provisions in APEC Members’ FTAS/RTAs
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(1) General observations on environmental provisions

According to WTO FTA/RTA database, it finds that the environmental provisions in
APEC FTAS/RTASs share general characteristics of high proportion, wide distribution
and rapid increase. Specifically, among 112 FTAS/RTAs in APEC, 96 FTAs/RTASs have
included or conceived environmental provisions. In addition, all APEC economies
(100%) signed at least one FTA/RTA containing environmental provisions, and 16
economies, which accounts for 76%, signed at least one FTA/RTA with an
environmental chapter. What’s more, the number of FTAS/RTAs with environmental
provisions signed by APEC member economies increased rapidly over past decades.
The Number of FTAS/RTAs conceiving environmental provisions in APEC is around

10 in 1990s, and it increased to more than 90 in 2015.
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Figure 4.1 The number of FTAS/RTAs with environmental provisions in APEC

(2) Main contents of environmental provisions in FTAs/RTAs in APEC

The environmental provisions are extensively involved in APEC member economies’

FTAS/RTAS.

In body text, environmental provisions are presented in the forms of exceptions,
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preamble, investment, TBT/SPS, technical cooperation, government procurement,
market access of ES, environmental chapter, dispute settlement, environmental articles

in trade penalization, etc.

Besides, another important form of environmental provisions in FTAs is environmental
chapter, including definition and scope, level of protection, effective enforcement of
environmental laws, regulations and measures, institutional arrangements, procedural
arrangements, transparency, environmental cooperation, dispute settlement,
multilateral environmental agreements, environmental impact assessment, financial

arrangements.

(3) Comparing with APEC 2008 environmental model measure

Environmental Model Measures Texts formulated by APEC in 2008 provide reference
for APEC member economies negotiating on RTAS/FTAs, and promoting the
conformity of environmental rules of RTAs/FTAs in APEC area. By analyzing APEC
member economies’ practices (See Table 4.2) on setting up environmental rules in FTAs
after the formulation of environmental Model Measures Texts, it can be found that these

texts have great influence on the environmental rules under regional trade framework.

From the perspective of quantity, most of the APEC members have been influenced by
APEC when setting up environmental rules. Firstly, most FTAs with environmental
chapters are signed by APEC members. According to statistics, APEC members involve
in 87% of 38 signed FTAs with environmental chapter. Secondly, among 21 APEC
members, 17 have participated in at least one FTA with environmental chapter
(excluding Indonesia; the Philippines; etc.). It can be seen that APEC members come
to a basic consensus on including environmental chapters in the FTAs. Finally, half of
the APEC members-involved FTAs with environmental chapters are signed between

APEC members.
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From the perspective of time, environmental rules under trade framework of most
APEC members are set up after the APEC Model Measures Texts. Excluding 8 early
FTAs with environmental chapters signed by the USA were earlier than 2008 APEC
Model Measures Texts; all the other APEC members signed FTAs with environmental
chapters after that Texts. From the rule-making side, APEC members are influenced by

APEC when negotiating on the FTAs.

The content of environmental chapters in FTAs signed by APEC members are
remarkably consistent with the content in APEC environmental Model Measures Texts.
Through comparative analysis (See Table 4.2), we can see that major elements in model
texts are reflected in the environmental chapters in FTAs signed by APEC members.
Most of the articles in model texts excluding “promote public awareness” appear on
over half of the samples, especially “cooperation” and “institutional arrangements”,
existing in all 24 documents with environmental chapters signed by APEC members.
In addition, besides the coverage of model texts, environmental chapters in FTAS signed
by APEC members plus or minus according to the actual environmental needs of
contracting parties. For instance, China-Republic of Korea FTA included articles
relating to environmental impact assessment of trade, TPP involved in biodiversity
conservation, ozone layer protection, mechanism of voluntary environmental
performance, etc., Republic of Korea-EU FTA contained articles of sustainable impact

assessment, etc.
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Table 4.2 Comparing APEC environmental model measures with environmental chapter in APEC member economies’ FTAS/RTAs

Environmental chapter in APEC member economies’ FTAS/RTAs

APEC Environmental us CDA EU KR PR CT HKC Percentage
Model Measure = PNG %
oM CL KR | PN | TPP PE CL | JD | PN | HD | KR and KR | CP | PE | TK | AUS | NZ | SW | KR | NZ | EFTA CHL
: Fiji
Objectives v v J J J J v v J J J J J J v v J J J 79
Principles and | O O | O (@) @) O (@) O O |0 | O [ @) (@) O @) O (@) [ ] (@) (@) O O O
Commitments )
-Right to regulate” (@) O | O @) @) @) N J J J v v v J J J J N J J J 88
-Implementation and PP | VoY v N Y v A2 A A A v v v v 63
-Level of environmental | v N N N N N N N N N N N N N N N N N N N N N
protection %
-MEAs N N N v J N N J J v v v v v J J J 71
-Trade protectionism N N N N N N N N N N 42
-Non-derogation N v v v J J v J J J v v v J J J N J v N J J J 96
-Promoting trade in N N N N N N N N N N N N
EGS™ %0
-Public awareness N N N N 17
Cooperation v v v v J J v J J J v v J v J J J v J v v J J J 100
Institutional arrangement N N N N N N N N N N N N N N N N N N N N N N N N 100
Consultation v v v v J J v J J J J v J v v J J J 75

Note: US: United States, OM: Oman, PE: Peru, CL: Columbia, JD; Jordan, HD: Honduras, CDA: Canada, PNG and Fiji: Papua New Guinea and Fiji, CP: Columbia and Peru, TK: Turkey, AUS:
Australia, NZ: New Zealand, PRC: People’s Republic of China, SW: Switzerland, CT: Chinese Taipei, HKC: Hong Kong, China, CHL: Chile, PP: Public Participation
v denotes “contained in FTA"; Regarding Principles and Commitments, ddenotes "partly covered”, @denotes “all covered".
* US FTAs do not include or explicitly recognize a “right to regulate”
** USTR stated that all US FTAs promote trade in EGS, however, we merely aim at EGS provisions in environmental chapters of FTAs in this report.
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(4) Characteristics

Overall, there exist big differences between FTAs/RTAs of developed and developing
economies in terms of environmental provisions; FTAS/RTAs signed between
developing economies contain fewer environmental provisions, especially the

independent environmental chapters.

However, Chile is an exception, which included environmental provisions in most of
its FTAs/RTAs. In general, FTAs/RTASs containing environmental provisions are mostly
signed by the US, European Union and Korea. The environmental chapters in these

FTAS/RTASs contain the largest number of environmental provisions. (see Figure 4.2)
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Figure 4.2 Numbers of environmental provisions in environmental chapter of APEC members’ FTAS/RTAS
4.3 Typical Environmental Provisions in APEC Members’ FTAsS/RTAs
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(1) Cooperation on trade in EGS

APEC formulated EGS trade related rules in environmental Model Measures Texts and
solidified the outcomes, which were then consolidated at bilateral areas by APEC
members, through *“axle-and-spoke” effect, and further influencing the EGS

cooperation rule-making at regional level.

Although APEC formulated EGS trade related rules in environmental Model Measures
Texts, APEC members don’t completely follow APEC forms when setting up EGS

cooperation rules at regional level.

In practice, some members classify articles of EGS cooperation into “cooperation”
articles, such as Japan-Mexico FTA. Some put EGS cooperation into side agreements
on the environment, such as CAFTA-DR. But more members put EGS cooperation into
environmental chapters, therefore, EGS cooperation articles in environmental chapters

in FTAs signed by APEC members are focused in this chapter.

It can be seen that the influence of APEC on EGS cooperation rule-making at regional
level is mainly driven by developed economies like the USA; Canada; Republic of
Korea; etc. Most environmental chapters in the FTAs signed by these members include
EGS cooperation, and hence these members are regarded as the major driving force for

APEC promoting EGS cooperation rule-making.

Among 33 FTAs with environmental chapters with involvement of APEC members, 13
environmental chapters include EGS cooperation articles (other chapters not
considered), and most of which were signed after the APEC environmental Model
Measures Texts. Thus, influenced by APEC EGS cooperation, new FTAs with
environmental chapters signed by APEC members have the trend to include EGS
cooperation articles, and EGS articles stand a good chance to be the fixed provisions in

the environmental chapters in the future.
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Main content of EGS articles is improving liberalization of EGS through cooperation
between contracting parties, and thus supporting sustainable development and green
development, which is in consistent with the APEC’s idea and EGS cooperation articles
in APEC Environmental Model Measures Texts. According to the statistics, APEC’s
rules on EGS cooperation have gradually become environmental rules under bilateral

and multilateral trade frameworks through “axle-and-spoke” effect by members.

(2) Consultation

Whereas FTAs and RTAs contribute greatly to trade and sustainable development,
APEC drafted a Model FTAs/RTAs for the reference of members. In the trade and
environment chapter of APEC, one member submitted the following proposal for

environmental dispute settlement:

1. Consultation: Consultation shall commence promptly at the written request of a

party according to Art.5.

2. Panel: If Parties fail to reach a mutually satisfactory resolution by consultation, the
dispute may be submitted to Environment Roster or Panel of Experts. The
appointment of environmental experts shall be based on agreements by all parties.
Besides, experts shall have professional knowledge and rule in the case in their

individual capacity.

“Mutually satisfactory resolution” sounds like a very high standard, but actually it
would not make a big difference if the wording was changed to “resolution mutually
acceptable”. Since consultation is conducted only between the complaining party and
responding party, each of them may have a ‘veto’ to the resolution if they find it not
satisfactory or acceptable. Meanwhile, either party cannot stop the other party to request

a panel to be established even if it rejected the result of consultation.
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Compared with the dispute settlement mechanism of US FTAs, the dispute settlement
proposed by the APEC Model is weaker, which reflected in that panel report is only a

recommendation with no provisions involving its implementation.

4.4 APEC member economies comments

China held a seminar on Environmental Provisions in FTAS/RTAs on September 12,

2017 in order to:

a. help APEC member economies to strengthen capacity building on understanding
and negotiating of environmental provisions in FTAs/RTAs, and enhance the capacity
of designing environmental provisions under FTAs/RTAs framework to get mutual

supportiveness between environment and trade;

b. increase knowledge of negotiators, policymakers, and regulators on
environmental provisions in existing FTAs/RTAs of APEC members and enhance the
capacities of FTA negotiators as well as policy makers in the field of trade, environment,

finance, planning, etc.;

c. address the issues on environmental provisions in FTAs/RTAs through analyzing the
divergence and convergence among existing FTAs/RTAs and discussing how to promote
realization of Sustainable Development Goals (SDGs) through negotiation on

environmental provisions.

The seminar attracted much attention from APEC economies and international
organizations dedicating in the research in trade and environment area. Around 30
participants from member economies, international organizations, research institutes

and academia attended this seminar.

The seminar mainly focused on three topics, they are: Overall Situation of
Environmental Provisions in FTAS/RTAS; Rule Issues of Environmental Provisions in

FTAS/RTASs; and Assessing Environmental Impact of Trade or Trade Agreement.

From the results of the seminar evaluation, we can see that the seminar was well
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received by the participants and the goals of the seminar were successfully achieved.
Detailed information of the evaluation please refer to table 1. Some feedback from
several economies including Malaysia and Singapore said that this seminar was useful
in providing interdisciplinary insight and experience from all experts and they have
better perspective when developing policies and recommending suggestions on

environmental provisions in trade agreements.

In addition, some participants provided suggestions on improving the project through:
® [Extending the workshop to 2 or 3 days, enabling more detailed discussion;

® Being more outreach for general public;

® nviting representatives from the private sectors;

® Adding more sessions for discussing and sharing good examples.

Main outcomes of the seminar include:

Establishing platform and promoting mutual understanding

The seminar of Environmental Provisions in FTAS/RTAS has established a platform for
policy dialogue and exchange of information between international experts and APEC
economies, government-academia-researcher, inter-economies, etc. promoting
economies’ understanding and awareness of environmental provisions in trade
agreements. Experts and representatives of economies shared policy information and
experience in implementation on environmental provisions in trade agreements,
identified the trend of the environmental provisions under FTA framework in APEC
area, and improving the mutual understanding on FTAAP. All the delegates reached a
consensus on the significance of including environmental provisions in trade

agreements and further research on the related issues.
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Expanding the influence and deepening cooperation

The seminar has expanded the influence of PRCEE, China, and APEC in the
international environmental and trade investment area. During the seminar, expert of
OECD offered invitation orally to Chinese experts for joining the seminar on
environment and trade issue in Chile in 2018. What’s more, IGES has also put forward
their expectations for future cooperation with China in environment and trade
investment area, and the possibility to include environment and trade investment issue

as an important area into the China-Japan-Republic of Korea cooperation framework.

Enhancing capacity and solving the problem

The seminar has enhanced the capacity of negotiators of economies for trade
agreements, decision makers, regulators and other stakeholders in trade, environment,
finance, planning, etc. providing support for meeting challenges in environmental
provisions negotiations under FTAs/RTAs. Representative from Thailand pointed out
that she planned to organize knowledge sharing forum with colleagues and analyze
related provisions of multilateral environmental agreements (MEAS) and trade rules in

order to provide recommendation to policy level.
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5. Case study on the Environmental Provisions in APEC Members’ FTAS/RTAs

5.1 United States

There has been more than 30 years of history in discussing and setting environmental
issues under the framework of FTAs. The US is also the first to add environmental
provisions or subsidiary agreements to the FTAs. In 1992, the US began trying to set
environmental provisions under the framework of NAFTA, and signed NAAEC as a
parallel agreement. Since then, the FTAs signed by the US all include environmental
chapters with enforceable obligations, and have been accompanied by environmental
impact assessments. Environmental provisions in U.S. FTAs are primarily found in
substantive Environment chapters, with additional related provisions included in the
preamble, public procurement provisions, SPS and so on. In addition, the trade
agreements of the US are generally accompanied by an Environmental Cooperation
Agreement (ECA). According to data released by the USTR, there are 14 FTAs signed
and in effect by United States currently. With the exception of the US-Israel FTA, 13
others were set up with an environmental chapter and/or affiliated environmental

cooperation agreements.

The trade agreements of the US containing environmental provisions are characterized
by the establishment of independent environmental chapters with rich content. In
particular, the chapters contain binding provisions subject to dispute settlement

mechanisms.

5.2 Canada

By the end of 2013, Canada had implemented 10 FTAs: Canada-Panama FTA (April 1,
2013), Canada-Jordan FTA (October 1, 2012), Canada-Colombia FTA (August 15,
2011), Canada-Peru FTA (August 1, 2009), Canada-European Free Trade Association
(July 1, 2009), Canada-Costa Rica FTA (November 1, 2002), Canada-Chile FTA (July
5,1997), Canada-Israel FTA (January 1, 1997), North American FTA (January 1, 1994)
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and Canada-the United States FTA (January 1, 1989). Canada is also involved at
various stages of negotiation, implementation and entry into force of FTAs with
partners, such as the Dominican Republic, Singapore, and Ukraine. In trade agreements
and policies, one of the important policy objectives of Canada is to ensure the mutual
support and promotion of trade and environmental protection. To this end, Global
Affairs Canada and Environment and Climate Change Canada seek to incorporate

environmental considerations and obligations into FTAs.

FTAs negotiated between Canada and their partners which have come into effect since
the implementation of the Canada-Peru FTA in 2009 all include an independent chapter
under the title of “Environment”. In addition, FTAs before Canada-Korea also included
a parallel environment agreement. In addition, environment provisions in some cases
are included in other chapters, for example the definitions chapter or investment chapter.
The framework and content of the environment chapters and/or parallel agreements are
generally very similar. Canadian Environment Chapters and/or parallel agreements
include provisions whose goal is to pursue high levels of environmental protection,
ensure effective enforcement of environmental laws in the partners’ respective
territories, not relaxing or lowering environmental laws to encourage trade or
investment, ensuring domestic procedures and remedies are in place to address
violations of environmental laws, and promoting public participation and transparency.
Institutional mechanisms, including committees to oversee the implementation of
environmental provisions, contact point to coordinate, accountability mechanisms and
dispute settlement mechanisms are also commonly included in FTAs negotiated by
Canada. There are also, in most FTAs negotiated by Canada, clauses on cooperation on

environmental issues of common concern.

Canada attaches great importance to the environmental assessment of FTAs. Canada
formulated the environmental assessment framework for trade negotiations in 2001.For

each FTA, the environmental assessment is to follow three stages: initial stage, draft
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and final evaluation stages. In the whole process of environmental evaluation, it
attaches great importance to the consultation with and participation of the public and

stakeholders.

Canada placed great emphasis on environment and sustainable development from an
early date. In 1971, Canada established the Ministry of Environment which was
responsible for the coordination of environmental policy program and protection and
improvement of the natural environment and renewable energy. Overall, the Global
Affairs Canada and Environment and Climate Change Canada are responsible for
negotiation, of FTAs in Canada. The Government of Canada also participates in
environment-related multilateral fora, such as are held through the World Trade
Organization (WTO) and the Organization for Economic Co-operation and

Development (OECD).

5.3 Republic of Korea

To the end of 2013, Republic of Korea had implemented 9 FTAs. They are: Republic
of Korea-ASEAN FTA (January 1, 2010), Republic of Korea-EFTAs FTA (September
1, 2006), Republic of Korea-EU FTA (July 1, 2011), Republic of Korea-Chile FTA
(April 1, 2004), Republic of Korea-India FTA (January 1, 2010), Republic of Korea-
Singapore FTA (March 2, 2006), Republic of Korea-Turkey FTA (May 1, 2013),
Republic of Korea-the United States FTA (May 15, 2012), Republic of Korea-Peru FTA
(August 1, 2011). Republic of Korea is also negotiating with Australia; Canada; China;
GCC; Indonesia; New Zealand; Viet Nam; China-Japan- Republic of Korea FTAs, and
RCEP which have not entered into force. In addition, Republic of Korea continues to

carry out negotiations and joint research with Israel and Mongolia.

FTAs implemented by Republic of Korea are small in number, but in recent years,
Republic of Korea has more actively pursued its free trade strategy. Republic of Korea

had signed high standard FTAs covering a wide range of issues with the United States
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and the European Union. In particular, including a high-level standard of environmental
provisions or environmental chapters with the US and the European Union. Since
signing FTAs with the US and the European Union, Republic of Korea insists on

including environmental provisions or an environmental chapter in FTAs.

From the perspective of content and level, FTAs signed by the US and the EU cover a
wide range, including multilateral environment agreements; “environmental measures”
and “environmental standards”; environment technology in the field of environment
cooperation, mutual recognition of eco-friendly labeling; implementation and
improvement of domestic environmental laws and regulations; sustainable
development evaluation on trade; institutional arrangements, including specific
committees, contact points and advisory groups; dispute settlement mechanisms,
including consultation and expert group settlement mechanism; public participation
and public information; information exchange and capacity building; other issues
involve biodiversity, climate change and labor. Those are binding involve judicial

dispute settlement mechanisms.

5.4 New Zealand

New Zealand has ten FTAs in force: New Zealand-Australia CER (1983), New
Zealand-Singapore Closer Economic Partnership (2000), New Zealand-Thailand FTA
(2005), the Trans Pacific Strategic Economic Partnership (P4) with Brunei Darussalam,
Chile and Singapore (2006). New Zealand-China FTA (2008), ASEAN Australia NZ
FTA (AANZFTA) (2009), New Zealand-Malaysia FTA (2009), New Zealand-Hong
Kong, China Closer Economic Partnership (2011), New Zealand-Chinese Taipei (New
Zealand and the Separate Customs Territory of Taiwan, Penghu, Kinmen, and Matsu
on Economic Cooperation (ANZTEC)) (2013), and the New Zealand-Korea FTA
(2015).

New Zealand has concluded a number of FTAs which are not yet in force, including
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the PACER Plus Agreement (focusing on encouraging sustainable economic

development in the Pacific Islands) and a FTA with the Gulf Cooperation Council.

New Zealand is currently negotiating a number of FTAs, including with the Pacific
Alliance (Chile, Colombia, Mexico and Peru), and upgrading agreements with China
and Singapore. New Zealand is also negotiating the multi-party Regional
Comprehensive Economic Partnership (RCEP) and Comprehensive and Progressive

Agreement for Trans-Pacific Partnership (CPTPP).

New Zealand values high quality and comprehensive FTAs covering a range of trade-
related issues, such as: trade in goods, including tariffs, market access, Rules of Origin,
customs procedures, trade remedies, sanitary and phytosanitary measures, technical
barriers to trade; trade in services, including market access; movement of natural
persons; investment; intellectual property; government procurement; competition and
consumer policy; consultation and cooperation; institutional and legal matters; and

labour and environment.

New Zealanders place a high value on protecting and enhancing the environment. They
expect their government to play its part in meeting challenges to sustainable
development both at a domestic and global level, including for climate change, ozone
depletion, collapsing fishing stocks, and conservation of biodiversity, which require
international action. They recognise actions taken in pursuit of domestic and
international environment objections may, legitimately, sometimes have an impact on

trade.

The New Zealand government recognises that the relationship between trade and
environment policy is complex and important. Trade liberalization and the increased
economic activity which comes from it may increase the strain on the environment,
while at the same time, increasing the wealth which enables societies to meet their

economic needs. The environmental impact of trade is affected by how trade
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liberalization and environmental policies are formulated and implemented. When
constructed with care, trade agreements can and do provide scope for action to be taken
to mitigate any harm that comes from increased economic activity. Incorporating
environmental provisions in an FTAis an important part of New Zealand’s commitment
to sustainable development and a platform for trading partners in international

cooperation.

In 2001, the New Zealand government developed a framework for integrating
environment issues into FTAs to ensure that the objectives for trade and the
environment are mutually supportive and serve the overarching goal of promoting
sustainable development. The Framework, which consists of nine principles, provides
important instruction for the negotiation of trade and environment provisions in trade

agreements, and a guideline on the nature of such provisions.

Box 5.1 Environment and Trade Policy Principles of New Zealand

New Zealand policy in multilateral trade and environment fora, and in bilateral negotiations, is
informed and guided by the following principles:

a) The government is committed to ensuring that its objectives for sustainable development are
reflected in all its international negotiations;

b) The government promotes greater coherence between multilateral environment and trade
agreements and greater cooperation between the institutions which service them;

¢) The government is committed to providing a liberal and rules-based trading environment. In all
trade and economic agreements it negotiates, it is careful to ensure that the government’s ability to
regulate as it sees fit for the protection of New Zealand’s environment is not compromised or
encumbered.

d) The government believes agreements to advance international environment objectives sometimes
need to be reinforced by trade measures. New Zealand works to ensure that the WTO continues to
show proper respect for internationally agreed rules for the protection of the environment.

e) New Zealand wants a sustainable international trading system which maximises the opportunities
for all countries to participate in the global economy. To this end New Zealand:

* seeks standards that focus on the environmental objective which is being promoted, rather than seek

to prescribe unnecessarily the method by which the objective should be reached;
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* respects the right of other governments to determine their own domestic regulations where these
impact only on the environment in their own jurisdictions and do not result in breaches of international
rules on either environment or trade;

* works to eliminate export subsidies and other payments which encourage increased production;

* opposes the use of environment standards as a form of economic protectionism from lower priced
international competition;

* opposes the use of measures that discriminate between products on the basis of their respective

national origins.

(Source: New Zealand Government)

In New Zealand, the Ministry of Foreign Affairs and Trade is responsible for
negotiations on trade and investment agreements and coordinating with related
government agencies on the various policy elements and provisions within a trade
agreement. The main agencies consulted are often: the Ministry of Business, Innovation
and Employment, the Ministry for Primary Industries, the New Zealand Treasury, New
Zealand Customs, the Ministry for the Environment, and the Ministry of Culture and
Heritage. These government officials meet regularly before and after each round of

negotiations.

The Ministry for the Environment negotiates environment provisions associated with
those agreements and encourages New Zealand’s bilateral partners to improve market
access for environmental goods and services. New Zealand seeks environmental
provisions that are of formal treaty status negotiated and signed within the framework
of each free trade agreement. The Ministry for the Environment is the lead agency in
New Zealand responsible for implementing the environment agreements with each

partner economy.

New Zealand has signed environmental agreements or related arrangements with China;
Hong Kong, China; Korea; Malaysia, Philippines, Thailand, as well as Chile, Brunei
Darussalam and Singapore (in the P4 Trans-Pacific Strategic Economic Partnership

Agreement — the CPTPP's predecessor).
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The content of New Zealand’s trade and environment agreements vary, but has tended
to include obligations to: ensure environmental laws and regulations are implemented
and enforced, including in accordance with international obligations; commit to not
weaken or resile from environmental laws or regulations to attract trade or investment;
commit to not use environmental laws, regulations, policies and practices for
protectionist purposes; commit to not use environmental measures to discriminate on

products based on their origin; and to raise public awareness.
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Table 5.1 FTAs with Environmental Provisions Took into Force by Republic of Korea

Name

Date of
signing

Date of
effect

Environmental
agreement

Environmental
chapter

Environmental
provision

Specific environmental provisions

Republic
of Korea-
Chile

1/2/2003

1/4/2004

Preamble

Recognizing that this Agreement should be implemented with a view
toward raising the standard of living, creating new work opportunities,
and promoting sustainable development in a manner consistent with
environmental protection and conservation.

Chapter 8 Sanitary and Phytosanitary Measure

provision 8.2 general

provision

The Parties shall...to enhance plant and animal health and food safety...
provision 8.3 rights of the parties

The Parties may, in accordance with the SPS Agreement: (a) adopt,
maintain or apply any sanitary or phytosanitary measure whenever it is
necessary for the protection of human, animal or plant life or health in
their territories in accordance with this...

Chapter 10 Investment

provision 10.18 environment measures

The Parties recognize that it is inappropriate to encourage investment
by relaxing domestic health, safety or environmental measures. Parties
shall consult with a view to avoiding any such encouragement.
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Date of | Date of |Environmental | Environmental | Environmental . . .
Name o . Specific environmental provisions
signing effect agreement chapter provision
Chapter 18 Cooperation areas include “environment technology”
Reoublic provision 18.9 environment Desiring to promote closer co-operation
P between interested organisations and industries of the Parties in the
of Korea- | 4/8/2005 | 2/3/2006 X x \ . . - .
Singapore field of CNG technologies and applications to environmental
i . .
gap protection, the Parties have concluded a Memorandum of
Understanding to facilitate such cooperation.
. Preamble
Republic .. . - .
Recognising that trade liberalisation should allow for the optimal use
of Korea- [15/12/2005| 1/9/2006 X x S . . L .
of the world's resources in accordance with the objective of sustainable
EFTAs . .
development, seeking both to protect and preserve the environment
241812006 11/ Article 3.1 Scope and Implementation of Cooperation
(goods) 2010 The Parties, on the basis of mutual benefits, shall explore and undertake
g (goods) cooperation
projects in the following areas: (k) environmental industry
5/ N y J Avrticle 11 Environmental Industry
1. The Parties, recognizing that economic development, social progress
21/11/2008| 2009 . . . .
(services) ( and environmental protection are key pillars of sustainable
services ser
ices) development, shall explore ways to promote closer cooperation among
vices

their respective interested government entities, industries, organisations
and research institutions.
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Name

Date of
signing

Date of
effect

Environmental
agreement

Environmental
chapter

Environmental
provision

Specific environmental provisions

2. To this end, the Parties shall pursue the following environmental
cooperation activities on a mutually agreed basis: (a) cooperation in
environmental technologies and policies, such as compressed natural
gas technology and policy; (b) cooperation in environmental capacity
building of industries and exchanges of information and experiences of
environmental industries; (c) cooperation in exchanges and education
of human resources related to the environment; and (d) other forms of
environmental cooperation as mutually agreed.

Republic
of Korea-
us
(KORUS)

30/6/2007

15/3/2012

Preamble

Desiring to strengthen the development and enforcement of labour and
environmental laws and policies, promote basic workers’ rights and
sustainable development, and implement this Agreement in a manner
consistent with environmental protection and conservation;

Chapter 22 Environment

KORUS Environmental Cooperation Agreement

Republic
of Korea-
India

7/8/2009

1/1/2010

Preamble

Recognising that economic and trade liberalisation should allow for the
optimal use of natural resources in accordance with the objective of
sustainable development, seeking both to protect and preserve the
environment.
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Date of | Date of |Environmental | Environmental | Environmental . . .
Name o . Specific environmental provisions
signing effect agreement chapter provision

Preamble
Reaffirming their commitment to sustainable development and
convinced of the contribution of international trade to sustainable
development in its economic, social and environmental dimensions,
including economic development, poverty reduction, full and
productive employment and decent work for all as well as the protection
and preservation of the environment and natural resources;

Republic Desiring to strengthen the development and enforcement of labour and

of Korea- | 6/10/2010 | 1/7/2011 X Y v environmental laws and policies, promote basic workers’ rights and

EU sustainable development and implement this Agreement in a manner

consistent with these objectives;
Chapter 1 Objectives and General Definitions
To promote foreign direct investment without lowering or reducing
environmental, labour or occupational health and safety standards in the
application and enforcement of environmental and labour laws of the
Parties.
Chapter 13 Trade and Sustainable Development (See Annex 1)
Preamble

Republic Recognizing that this agreement should be implemented with a view
toward raising the standard of living, creating new work opportunities,

of Korea- | 21/3/2011 | 1/8/2011 X Y \/ . . . . .

Pert and promoting sustainable development in a manner consistent with

environmental protection and conservation;
Article 10.18: Environmental Measures
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Date of | Date of |Environmental | Environmental | Environmental . . .
Name o . Specific environmental provisions
signing effect agreement chapter provision
The Parties recognize that it is inappropriate to encourage investment
by relaxing domestic health, safety or environmental measures.
Chapter 19 Environment (See Annex 3)
Republic
1/5/
of Korea- | 30/4/2013 x \ N None
2013
Turkey

Source : the author collected and organized data from the WTO website.
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5.5 Japan

By March 2014, Japan has signed 13 FTAs. But Japan rarely named the trade
agreements as FTAs, instead Japan signed an Economic Partnership Agreement. They
are: Japan-Singapore (November 30, 2002), Japan-Mexico (April 1, 2005), Japan-
Malaysia (July 13, 2006), Japan-Chile (September 3, 2007), Japan-Thailand
(November 1, 2007), Japan-Indonesia (July 1, 2008), Japan-Brunei Darussalam (July
31, 2008), Japan-ASEAN (December 11, 2008), Japan-Philippines (December 11,
2008), Japan-Switzerland (September 1, 2009), Japan-Viet Nam (October 1, 2009),
Japan-India (August 1, 2011) and Japan-Peru (March 1, 2012). In addition to
negotiations with Mongolia, Republic of Korea and Australia in bilateral FTA there are
negotiations on the trans-Pacific partnership agreement as well as joint research with

Turkey, it could be said that Japan is in a period of rapid development of FTAs.

So far, FTAs signed by Japan do not have independent environmental chapters or
subsidiary agreements relating to environmental issues. Provisions dealing with
environmental issues are also very rare, related content only exist in the preamble or
other provisions, such as in the Japan-Chile strategy economic partners agreement,
Japan-Brunei Darussalam economic partners agreement; general exception provisions,
such as Article 68 of Japan-Thailand economic partners agreement, Japan-Philippines
economic partners agreement; environmental measures, such as Article 87 of Japan-
Chile strategy economic partners agreement , Article 71 of Japan-Brunei Darussalam
economic partners agreement; principles, such as Article 134 of Japan-Indonesia
economic partners agreement; Article 144 of Japan-Philippines economic partners
agreement; cooperation provisions, such as Japan-Thailand economic partnership
agreement; Japan-Brunei Darussalam economic partnership agreement; and
environmental provisions, such as Article 102 of Japan-Indonesia economic partnership
agreement. FTAs with environmental provisions which took effect are shown in Table

5.2.
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Table 5.2 FTAs with environmental provisions took into force by Japan

Name

Date of effect

Environmental provisions

Preamble

Side agreement

Chapter

Special provisions

Japan-
Singapore

30/11/2002

X

X

X

« immunity right
(mutual recognition)

Japan-Mexico

1/4/2005

* Investment

* Investment dispute
settlement

 Environmental
cooperation

* Public opinion
procedure

Japan-Malaysia

13/7/2006

* Investment
* Environmental
cooperation

Japan-Chile

3/9/2007

X
Joint statement

* Investment
* Investment dispute
settlement

Japan-Thailand

1/11/2007

* Immunity right

(mutual recognition)

* Investment

* Environmental
cooperation

Japan-Indonesia

1/7/2008

* Investment

* Energy and mineral
resource (environmental
perspective)

* Environmental
cooperation

Japan-Brunei
Darussalam

31/7/2008

* Investment

* Energy

* Environmental
cooperation

Japan-ASEAN

11/12/2008

* Immunity right
(standard)

 Environmental
cooperation

Japan-
Philippine

11/12/2008

* Environmental
standard integration

* Immunity right
(mutual recognition)

* Investment

* Environmental
cooperation

Japan-
Switzerland

1/9/2009

* Environmental
goods

* Investment

* Patent

Japan-
Viet Nam

1/10/2009

* Immunity
right (standard)

* Environmental
cooperation

Japan-India

1/8/2011

« Level of protection
» Environmental law
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Environmental provisions

Name Date of effect - - —
Preamble Side agreement | Chapter Special provisions

enforcement

« State-to-state
relation

* Investment

* Environmental
cooperation

* Immunity right

* Notice (technology
management

X regulation)

Japan-Peru 1/3/2012 v Jointstatement| * |- Government
procurement

 Environmental
cooperation

Source: Akiko YANAI, Environmental provisions in Japanese regional trade agreements with developing economies, IDE
DISCUSSION PAPER, No. 467, 2014.

The environmental provisions of Japan in trade facilitation agreement are characterized
by an emphasis on environmental cooperation in the agreement, most of the trade
facilitation agreements of Japan include environmental cooperation terms. The
provisions put more emphasis on the importance of environmental protection and
sustainable development, pointing out that we cannot sacrifice environment in order to
develop trade. In 2011, there are “environmental protection” provisions in the “General”
of the Japan-India trade agreement, which was the first time that Japan added such
provisions to regional trade agreements, and environmental issues began to be regarded
as important areas for cooperation. The Japan-Peru trade agreement launched in 2012
IS a major step towards substantive environmental provisions, including in two specific
and detailed joint statements about environmental cooperation. One is on trade and
environment, the other one is on biodiversity and access to genetic resources and
traditional knowledge and recognizing the importance of the international conventions
in this area. Environmental issues received unprecedented attention. Additionally, there
are provisions related to standards, conformity assessment, technology management in
other chapters that may contain requirements for taking appropriate measures to protect

environment, such as the Japan-Southeast Asia economic partnership agreement.

In addition, the Ministry of Environment of Japan has released a policy statement
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“relating to the coordination of environment and trade policy” in accordance with
recommendations of an expert group on global environmental issues in 1995. The
statement pointed out that Japan should make a positive contribution to environmental
protection in Asia-Pacific region, while avoiding adverse impacts of economic

cooperation and development investments on environment.

Japan has officially joined the Trans-Pacific Strategic Economic Partnership
negotiations and an independent environmental chapter is included. Therefore, Japan
may pay much more attention to environmental chapters in the future. Research
institutes in Japan also suggest that Japan should pay attention to Environmental Impact

Assessment (EIA) of trade agreements.
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6. Recommendations

Based on the preceding analysis of the status and development of environmental
provisions in FTAs/RTAs in APEC and the seminar, the following recommendations
were made by the authors of this study according to their research, survey, as well as

face-to-face discussion in the seminar.

Capacity building

Many participants emphasized that capacity building is very important for better
understanding the relationships between trade and the environment. In order to improve
the capacities, further discussion should be focused on different types of provisions
under the framework of domestic environmental laws and MEAs, including how to
balance members’ interests in environmental provisions negotiations, how to increase
effectiveness of enforcement of environmental provisions in FTAs, how to conduct
environmental impact assessment of trade agreements, etc. Main forms include

dialogues among economies, experts, stakeholders, etc.

Basic joint research

APEC economies should promote basic joint research on environmental provisions in
FTAs, market access of environmental services, liberalization of environmental goods,
etc. Based on the outcomes of the research, APEC should also establish basic database
for environment and trade, with timely updates and hence realizing resource sharing

and information exchange.

Communication with stakeholders

APEC economies should promote the dialogues between policy-makers, negotiators
and industries, stakeholders, further improving and strengthening the public-private

dialogue mechanism of APEC on environment and trade issue.
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