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INTRODUCTION

The second haf of the twentieth century has seen an enormous expansion in globa trade.
The economies of Ada and the Pacific basn have been among the most dynamic in
generating new business, both within the region among themselves and dso intra-regiondly
with other trading entities and nations. APEC economies have recognised that while trade is
generated at the individua level between one business and another, it is the respongbility of
governments to create conditions that encourage and foster these interchanges.

It is an enduring feeture of internationd trade for disputes to arise. This book does not dedl
with disputes between governments over trade policy issues, tariff and non-tariff barriers or
technica barriers to trade. However, disputes also arise frequently between traders and
sometimes between traders and government authorities in the entities with which they trade.
There is a very long higtory behind internationd trade dispute resolution, particularly in the
development of arbitration in the civil and common law jurisdictions as a popular method
between traders to settle disputes in away that largely avoids recourse to locd courts.

Modern business rdationships have become immensdy complex, paticulaly as a
consequence of growth in trade in services as well as goods, dectronic data interchange,
information technology and multi-national commercid Sructures. The amounts at stake can
be huge. In sectors where information technology is developing repidly, speed in resolving
disputes can be criticd. Not only are there far more players in the international market-
place but they operate againgt a rich backdrop of diverse lega systems with differing policy
frameworks and politica systems.

Arbitration is certainly a dispute resolution technique that isin use in the Asa Peacific region.
It would appear, however, mainly from anecdota evidence, that resort to arbitration to settle
disputes has not grown as rapidly as would be expected given the growth in the number of
transactions that make up the present trade flows in the region. A number of reasons are
given for this. Some of these reasons are structural. For example arbitration only functions
well in lega systems that permit the parties to commercia disputes to reach fina settlements
through arbitration without much intervention from ther courts. The rules for conducting
arbitration differ in the countries of the region and in internationa transactions. These
differences create uncertainty and diminish confidence in the process. There are dso
differences in the region in the willingness of courts to enforce arbitra awards in internationd
commercid disputes. These disncentives to the use of this wel tried form of disoute
resolution provide scope for further inter-governmenta action in harmonising business law
and practice in the Asa Pacific region.

Other reasons given for the lower popularity of arbitration in Asa are more culturdly
intringc. Arbitration, like litigation is adversarid in character and tends to produce winners
and losers. Decisions are normally based on the lega rights and obligations of the parties
rather than their interests or intentions. Control of the process belongs more to the arbitral



tribuna rather than the parties. Like litigation, arbitration in its more rigid forms has the
capacity to destroy viable business relationships.

Traditiondly there has been a cultura preference in many Asian societies to resolve disputes
privately through negotiation, mediation and conciliation. In some jurisdictions there are legd
dructures to facilitate this kind of digpute resolution. The principles that make these forms of
dispute resolution preferable in Asan societies remain persuasve, and indeed the many
variations under the generic name of dternative disoute resolution or ADR, are becoming
popular in many Western legd cultures. Nevertheless, there is a counter-trend emerging as
a result of a growing number of transactions where ADR solutions will not be seen as an
appropriate option.

The reasons for this are severd. Many internationa transactions involve parties from diverse
legal and geographica backgrounds who do not have a sufficiently shared understanding of
each other’s vaues to create confidence and trust that an ADR process will yield a fair or
ressonable outcome. This is fundamental in any form of dispute resolution based on
consent. Moreover, the emergence of standard internationa models for contracts, financid

paper, insurance, trade documentation and so forth have created a body of international

jurisprudence, which while far from complete, makes the forms of dispute resolution based
on rights and power a more feasible option than was the Stuation historicaly. The New
York Convention has made the enforcement of foreign arbitrd awards a more
graightforward process in many countries than enforcement of a foreign, or even a locd

judgement.

Governments have responded to pressure for grester consstency of business laws for sound
economic reasons. In a more open globa economy, businesses and investors frequently
have options for their next transaction. They will tend to make decisons that baance risk
agang return. The trangparency and certainty of the legd system that will be gpplicable to
the transaction will be one of the factors on the risk sde of the equation. What is the force
of a written contract? What forms of dispute resolution for international transactions are
available? Will the courts enforce a negotiated or mediated agreement, an arbitral award or
aforeign judgement?

A number of economiesin the Asa and Pecific region have now passed laws introducing the
UNCITRAL mode law for commercid arbitration, the Washington Convention or ICSID
for the settlement of investment disputes between states, and the International Sale of Goods
Convention to give more certainty to contracts.

The work of the Dispute Mediation Experts Group of APEC isamed & reducing the risks
and cogts of doing business within the region. Through making the exising rules and
procedures for dispute resolution more transparent, through encouraging APEC Member
Economies to accede to the key internationa treaties and through promoting a wider range
of digpute resolution techniques with well understood rules and procedures the risks and
uncertainties of trade and investment will be minimised.



The purpose of this book is to provide practica information to business people and to
professond advisors such as lawyers. It is not a definitive legd authority but rather a
summary of key points with references to sources of informetion.

The authorities in each economy provided the information on the legd systems of the
member economies of APEC. This data will change over time. While APEC may for a
time update this information, it is expected that commercid publications will fulfill the need
for this kind of information reasonably quickly. Moreover, governments, when presenting
and publishing their laws, do so in terms of purposes. Lega practitioners and business
people are more concerned about discovering how laws and the ingditutions of Sate that
implement them function in practice. At the present Stage of evolution of busness law in the
region, there is seen to be vaue to both public and private sectors in preparing comparetive
surveys such asthis.

Member economies were asked a number of questions about their dispute resolution laws

and services as follows and their responses were then reformulated as member economy
Satements.



QUESTIONNAIRE

1. General Overview

a

b.

a

What are the primary sources of law [legidation, case law, decree etc.]?

In generd, where will the law be found for commercia dispute resolution
outside the court system?

Names and contact details for inditutions for internationd commercid
dispute resolution outside of the court system.

Is the jurisdiction committed to enforce awards by adherence to the
Convention on the Recognition and Enforcement of Foreign Arbitral
Awards 1958 (New York Convention) [any reservations| or through other
internationad agreements  (li¢ them)? Name the domedtic law that
implements these commitments where appropriate.

Is the jurisdiction a paty to the International Convention on the
Settlement of Investment Disputes between States and National of
other Sates; Washington 18 March 1965 (Washington Convention) or
bilaterd investment agreements? If so, list them. Name the domestic law
that implements these agreements where gppropriate.

Are any trade laws which could relate to international commercid dispute
resolution, currently under review?

Arbitration

Wha is the name of the arbitration law in your jurisdiction gpplicable to
internationa disputes?

Is the law based on the UNCITRAL Mode Law? Doesit have sgnificantly
different rules for domestic and internationd arbitration?

Arethere limitations on the types of disputes that may be arbitrated?
Where are the rules for arbitration found?

Aretherules of procedure compulsory or do the parties have wide flexibility
or autonomy to modify therules.

To what extent can the courts intervene before or during an arbitration?

To what extent can the courts grant interim relief pending the outcome of an
arbitration?

May arbitration be conducted in another language? May members of an
arbitrd tribund be noncitizens and are there any redrictions on
representation by foreign attorneys or lawyers?

iv



I. If an arbitration is held in your economy, is it permissible for foreign laws to
govern the substance of the dispute or the rules of an internationa arbitration
indtitution to be subgtituted for local legidated rules?

J- Does the arbitration law prescribe rules for the way decisions are made and
the form of an award?

k. Is the confidentidity of arbitra proceedings and awards protected by law?
l. On what grounds will the courts set aside or decline to enforce an award?

m Wheat is the procedure for the enforcement of an award?

Alternative forms of Dispute Resolution

Is dternative dispute resolution (ADR) recognised within thisjurisdiction?
b. What forms of ADR are available for commercia disputes?

C. Is there any legidation or are there court rules making ADR mandatory or
optiona in commercid disputes?

d. What legd implication flow from choices between the various procedures?

e What rules, if any, define the role and procedures of mediator, conciliator,
facilitator, expert, etc.?

f. May one or both of the parties interrupt ADR and resort to arbitration or
court procedure?

o] What rules govern confidentidity and admissbility of evidence in other
proceedings?

h. Are there provisions for the recognition and enforceability of settlements?

I What limitations are there on the choice of ADR and jurisdiction of the
mediator in commercia disputes?

J. Are there any redrictions on foregn legd representation in ADR
proceedings or on the nationdity of mediator.

Legal Sources and References

In addition to the references above is there an authoritative Internet site containing
up-to-date information on dispute resolution facilities available in this jurisdiction?

Bibliography

Please lig respected reference works relaing to arbitration and ADR in your
juridiction.



ABBREVIATIONS

AAA
AALCC
ADR

APEC
ASEAN
CIETAC

CMAC
Code of Bustamante

DR

HKIAC
ICSID

IGA
KCAB
Model Law

Montevideo Convention

NAFTA
New York Convention

Panama Convention

SIAC

TAI

UNCITRAL

VIAC

Washington Convention

WTO

American Arbitration Association

AsanAfrican Lega Consultative Committee

Alternative Dispute Resolution techniques based on consent
such as mediation and conciliation

Asa Pacific Economic Cooperation organisation

Association of South East Asan Nations

ChinaInternationa Economic and Trade Arbitration
Commisson

China Maritime Arbitration Commisson

Code on private internationd law contained in the Find Act of
the Havana Conference 1928 and 1934

Dispute Resolution techniques, other litigation through the court
system including arbitration, med-arb, mediation, etc.

Hong Kong International Arbitration Centre

International Convention on the Settlement of Investment
Disputes (see Washington Convention below), or Internationa
Centre for the Settlement of Investment Disputes

Investment Guarantee Agreement (see dso IPPA)

Korea Commercia Arbitration Board

Modd Law on International Commercid Arbitration adopted by
the United Nations Commisson on Internationa Trade Law on
21 June 1985 and approved by the Genera Assembly of the
United Nations on 11 December 1985 (GA Resolution 40/72)
Inter- American Convention for Extraterritorid Vdidity of
Foreign Judgements and Arbitra Awards

The North American Free Trade Agreement

Convention on the Recognition and Enforcement of Foreign
Arbitral Awards adopted a New Y ork by the United Nations
Conference on Internationd Commercid Arbitration on 10 June
1958

I nter- American Convention on International Commercid
Arbitration, 1975

Singagpore Internationa Arbitration Centre

Thai Arbitration Inditute

United Nations Commisson on Internationa Trade Law
Vietnam Internationd Arbitration Centre

Convention on the Settlement of Investment Disputes between
States and Nationd's of Other States; Washington 18 March
1965

World Trade Organisation
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Australia
Overview

GENERAL OVERVIEW

Primary sources of law:

Common Law (or case law)

Legidation (Federd, State, Territory)

Internationa Arbitration Act 1974 (Cth)

UNCITRAL Modd Law on International Commercia Arbitration (the Mode
Law)

Convention on the Recognition and Enforcement of Foreign Arbitra Awards
(the New Y ork Convention)

1965 Internationa Convention on the Settlement of Investment Disputes
between States and Nationals of Other States (Washington Convention)
Family Law Act 1975 (Cth)

Federal Court of Austrdia Act 1976 (Cth)

Commercid Arbitration Acts (enacted by individua States and Territories)

The primary sources of law in Audrdia are common law (or case law) and legidation. The
common law is composed of the decisons of the courts and tribunas of the Federd
Government, as well as the decisons of the courts and tribunas of the State and Territory
Governments.  Legidation is adso composed of the sautes, rules and regulations of the
Federa, State and Territory Governments.

Sources of law for commercial dispute resolution outside of the court
system:

At the Commonwedlth levd, the Internationa Arbitration Act 1974 governs the procedures
for international arbitration. This Act provides that the UNCITRAL Modd Law on
Internationd Commercid Arbitration (the Modd Law) agoplies to dl internaiond
commercid arbitration conducted in Austraia, unless otherwise agreed by the parties. The
International Arbitration Act 1974 dlows the parties to opt-out of the Modd Law.!

The Internationa Arbitration Act 1974 aso adopts the Convention on the Recognition and
Enforcement of Foreign Arbitrd Awards (the New York Convention) and the 1965
Internationa Convention on the Settlement of Investment Disputes between States and
Nationals of Other States (Washington Convention).

The Act sets out the inditutions and procedures that are available for the conduct of
internationd arbitration. It does not ded with other dternative dispute resolution processes
for resolving private internationa commercia disputes.

1-1
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Recently, a review of the International Arbitration Act 1974 was undertaken by the
Commonwesdlth Attorney-Generd’s Department.  The review concluded that the Act be
retaned without amendment. A full copy of the report is posted on the Internet
(www.law.gov.au:80/publications/Review_of |AA.htm).

Both the Federal Court of Audrdia, under s. 53A of the Federd Court of Audtrdia Act
1976 (Cth), and the Family Court, under ss. 19B and 19D of the Family Law Act 1975
(Cth), subject to ther rules and with the consent of the parties to proceedings in the Court,
may refer proceedings, or any part of them or any matters arising out of them, to mediation
or arbitration. These provisions aso enable the Court to make such orders as are necessary
to determine the procedure to be followed in any mediation or arbitration.

At the State and Territory level, each State has enacted uniform Commercia Arbitration
Acts which ded with domestic arbitration. Whilst the Acts distinguish between domestic
and non-domestic arbitration, the definition of “arbitration agreement” in the Acts is not
limited to domestic arbitration. However, it is probable that the Internationd Arbitration Act
1974 would apply to an internationa arbitration to the excluson of the Commercid
Arbitration Acts, unless the parties eect that the Mode Law should not apply.

The rdlevant State and Territory Commercia Arbitration Acts are:

New South Waes. Commercid Arbitration Act 1984;

Victoriaa Commercid Arbitration Act 1984;

Queendand: Commerciad Arbitration Act 1990,

South Augrdia: Commercid Arbitration Act 1986;

Western Audrdia: Commercia Arbitration Act 1985;

Tasmania Commercid Arbitration Act 1986;

Audrdian Cgpita Territory: Commercid Arbitration Act 1986; and
Northern Territory: Commercia Arbitration Act 1985.

In addition, most Audtraian States have legidated to dlow the courts the discretion to refer
disputes (or parts of a dispute) before them to arbitration for settlement - in some cases
without requiring the consent of the parties (see below for alist of State Acts which alow
for the referral of a matter to arbitration).

Institutions for international commercial dispute resolution outside of the
courts:

The Audrdian Centre for Internationd Commercid Arbitration (ACICA)
The Audtrdian Commercid Disputes Centre (ACDC)

LEADR (Lawyers Engaged In Alternative Dispute Resolution)
Australasian Dispute Centre (ADC)
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There are a number of dispute resolution services in Audrdia for digoutes between private
parties. These are aslisted:

The Audrdian Centre for Internationd Commercid Arbitration (ACICA)
Levd 1, 22 William Stregt

Melbourne VIC 3000

AUSTRALIA

Tel: (61 3) 9629 6799

Fax: (61 3) 9629 5250

Emall: acica@werple.net.au

The Audrdian Centre for Internationd Commercid Arbitration (ACICA) mantans a
presence in dl mainland States and the Northern Territory through loca branches of the
Ingtitute of Arbitrators & Mediators Audrdia ACICA deds primarily with the arbitration
of internationa trade disputes, but aso provides arbitration and adternative dispute resolution
for domestic commercia disputes. It has negotiated and has in place some 30 bilatera
Trade Arbitration Agreements with overseas arbitration associations and inditutions.

The Augtrdian Commercid Disputes Centre (ACDC)
Leve 6, 50 Park Street

Sydney NSW 2000

AUSTRALIA

Tel: (61 2) 9267 1000

Fax: (61 2) 9267 3125

Email: acddtd@msn.com

Internet: www.audtlii.edu.au/other/acdc/

ACDC was established in 1986 and aims to assst parties involved in a commercia dispute
to resolve their disputes outsde the court system. Its services include negotiation,
conciliation, independent expert appraisa, moderation or fadlitetion, mini-trid, mediation
and arbitration.

ACDC, which has offices in New South Wades, Western Australia and Queendand, has
been appointed the Asa Pacific Registry of the London Court of Internationa Arbitration.

LEADR (Lawyers Engaged In Alternative Digpute Resolution)
Nationd Disputes Centre

Leve 4, 233 Macquarie Street

Sydney NSW 2000

AUSTRALIA

Tel: (61 2) 9233 2255

Fax: (61 2) 9232 3024

Email: leadr@fl.asn.au

LEADR promotes and provides facilities for ADR services including regotiation, mediation
and conciliaion training. The organisation trans mediators from dl professons and
maintains three panels of mediators throughout Australiaand New Zealand.
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Australasian Dispute Centre (ADC)
Sth Floor

101 Wickham Terrace

Brisbane QLD 4000
AUSTRALIA

PO BOX 917

SPRING HILL QLD 4004
Td.: 61+7+3832 4344
Fax: 61+7+3839 4221

The ADC is a pesk body of ADR provider/user organisations and has as its governing
members the Audrdian Ingitute of Family Law Arbitrators and Mediators, Austraian
Indtitute of Quantity Surveyors, Bar Association of Queendand, Law Society of NSW,
LEADR, NSW Ba Association, NSW Government congtruction Policy Steering
Committee, QLD Law Society, the Chartered Ingtitute of Arbitrators, the Inditution of
Enginears, QLD, the Law Council of Audrdia, The Royd Audrdian Inditute of Architects
and the Victorian Bar Associaion. Through its member organisations the ADC has access
to highly qudified arbitrators conciliators, mediators, expert appraisers etc throughout
Audrdiaand internationaly.

Recognition and enforcement of foreign arbitral awards:

Audrdia has implemented the UNCITRAL Mode Law, without reservetion, via the
Internationa Arbitration Act 1974. The Act provides that the Modd Law applies to all
international commercid arbitration conducted in Audtrdia, unless otherwise agreed by the

parties.

Audtraia has aso acceded to the New Y ork Convention without reservation. Part |1 of the
International Arbitration Act 1974 gives effect to the Convention. The Act guarantees the
recognition and enforcement of foreign arbitration agreements and foreign awards in
Audtrdia and prescribes the procedure for such recognition and enforcement. The Act also
provides that any court in Audrdia, including a court of a State or Territory, may perform
the functions set out in the New Y ork Convention. (Recourse against an award may only be
made if a case can be made out to satisfy one of the grounds listed in Article 34(2) of the
New York Convention).

Settlement of disputes through ICSID or bilateral investment agreements:

Audrdia has ratified the Internationa Convention on the Settlement of Investment Disputes
between States and Nationals of Other States (ICSID) and, pursuant to the Internationa
Arbitration Act 1974, the ICSID has the force of law in Audtrdia

Austrdia has aso signed investment promotion and protection agreements (IPPAS) with a
number of APEC member economies namely:

14
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People’ s Republic of China
Papua New Guinea
Indonesia

Hong Kong, China

The Republic of the Philippines
Vietnam

Poland

Hungary

Czech Republic

Romania

Laos

Argentina

Peru

(1988)
(1991)
(1993)
(1993)
(1996)
(1991)
(1992)
(1992)
(1994)
(1994)
(1995)
(1997)

(1997)

* An agreement was signed with Chile on 9 July 1996, and with the Ukraine on 17 March

1998, but neither had entered into force at time of publication.

Laws relating to commercial dispute resolution currently under review:

The report of a review of the Internationa Arbitration Act 1974 under the Commonwedths
Competition Principles Agreement released in June 1997, recommended that the Act be
retained, and that it not be subject to further review under the Competition Principles

Agreement.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

Internationa Arbitration Act 1974
UNCITRAL Modd Law
Washington Convention

Commercia Arbitration Acts (enacted by individua Audtrdian States and
Territories)

At the Commonwedth level, the Internationa Arbitration Act 1974, which is based on the
UNCITRAL Modd Law, governs the procedures for internationa arbitration. The New
York Convention has force of law in Audrdia”™ The Mode Law has force of law with
respect to international commercid arbitration conducted in Audtralia, unless parties choose
to opt-out via section 21." The Washington Convention has the force of law in Audrdia
with respect to disputes between states and nationals of other states

Differences in the application of arbitration law to international and
domestic arbitration:

The Internationd Arbitration Act 1974 provides that the UNCITRAL Modd Law applies
to dl internationd commerciad abitration. The Act does not provide for domestic
arbitration. Domedtic arbitration is covered by the various State and Territory Commercid
Arbitration Acts which are detailed above.

Limitations on types of dispute that may be arbitrated:

If parties to an internationd commercia dispute choose not to opt-out of the Model Law,
then the International Arbitration Act 1974 provides that the Act (hence the Modd Law)
gppliesto dl arbitration conducted in Audtrdia’

The Modd Law is, in turn, limited in its gpplication to the extent that it gpplies to
“internationad commercid” arbitration within the meaning of Article 1(3).

The Internationa Arbitration Act 1974, which gives force to the Modd Law, aso provides
for certain limitations with regard to the application of the Model Law to maritime disputes.
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Extent of party autonomy to define procedure:

Parties are free to adopt whatever rules they may choose. The only limitation placed upon
the degree of flexibility or autonomy parties may have to modify the rules are those limits
which the rules themsalves impose or to which the parties agree.

Scope of court intervention and availability of courts for interim relief:

The adoption of the Modd Law in Audraia limits court intervention in the arbitra process
by providing the arbitrd tribuna with wide authority to determine its own jurisdiction. In
addition, Article 5 aso provides that “[iJn matters governed by this Law, no court shall

intervene except where so provided in thisLaw.”

However, the State Commercid Arbitration Acts and the Modd Law both alow the court
to intervene in reldion to some issues. The grounds for judicid intervention roughly
correspond to the grounds for not recognising an award under the New Y ork Convention.”
Judicid intervention is permitted in certain circumstances to resolve disputes with respect to
the appointment of arbitrators” the challenge of arbitrators™ and the termination of the
mandate of the tribuna.™

On the whole however, the State Commercial Arbitration Acts alow the courts broader
power to overturn awards. Article 34 of the Modd Law sets out the relatively narrow
grounds upon which a court may set aside an arbitrd award. In contragt, the State
Commercia Arbitration Acts provide that an appeal may lie to the Supreme Court on any
question of law arising out of an award.*

Such an apped may only be brought by a party to an arbitration agreement with the consent
of dl the other parties to the arbitration agreement, or with the leave of the Supreme Court.”
The Supreme Court may only grant leave where it consders that:

@ having regard to al the circumstances, the determination of the question of law
concerned could subgtantialy affect the rights of one or more parties to the
arbitration agreement; and

(b) thereis
0] amanifest error of law on the face of the award; or
(i) strong evidence that the arbitrator or umpire made an error of law and that

the determination of the question may add, or be likely to add, substantialy
to the certainty of commercid law.

With respect to arbitration conducted under the Modd Law, Article 9 of the Modd Law
provides thet it is not incompatible with an arbitration agreement for a party to request from
a court, before or during arbitra proceedings, an interim measure of protection and for a
court to grant such ameasure.
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In other words, the right to seek arbitration is not waived by an application to a court for the
granting of “interim measures of protection”. Equaly, a court is not precluded from granting
“interim measures of protection” once arbitration proceedings have commenced. “Interim
measures’ are not defined by the Internationd Arbitration Act 1974. However, such
measures traditionaly have been used by the courts insofar as they are necessary to
conserve the subject matter of the dispute."

The New York Convention contains no express provisons alowing or excluding court
intervention.

With regard to domestic commercid arbitration, the Commercid Arbitration Acts™ provide
that the court has the same power of making interlocutory orders for the purposes of and in
relaion to arbitration proceedings asit has for the purposes of and in relation to proceedings
in the court.

Source and scope of procedural rules:

The “rules’ for international commercid arbitration may be whatever rules the contracting
parties agree to adopt. The Internationd Arbitration Act 1974, which gives effect to the
Modd Law, is desgned to provide contracting parties with a uniform law of arbitra
proceedings which meets the specific needs of internationd commercid practice, should
parties choose to adopt it.

Examples of rules used in Audrdia are the UNCITRAL Rules and the rules of the Inditute
of Arbitrators & Mediators Audtrdia

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

With regard to internationad commercia arbitration, Augtradia has not modified the provisons
of the Modd Law. Article 22 dlows parties to choose the language of arbitral proceedings.
Article 11 precludes the excluson of a member of an arbitral tribuna on the bads of
nationality, unless otherwise agreed by the parties.

The International Arbitration Act 1974 provides® that a party to a proceeding under the
Modd Law may be represented before an arbitral tribund “by a duly qudified lega
practitioner from any legd jurisdiction of that party’s choice’.

With regard to the rationdity of legd representatives gppearing in arbitral proceedings,
section 37(1) of the Internationad Arbitration Act provides thet:

A party gppearing in conciliation or arbitration proceedings may appear in person and may

be represented by him or hersdf, or by a duly qudified legd practitioner from any legd
jurisdiction of the party’ s choice; or by any other person of the party’s choice.

18
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With regard to arbitration between domegtic parties, the Commercid Arbitration Acts
provide that, subject to the arbitration agreement, the arbitrator may conduct proceedings
under the agreement in such a manner as the arbitrator thinks fit. Therefore, there appears
to be no prohibition againgt parties choosing to conduct an arbitration in a language other
than English.

The naiondity of an arbitrator is limited only by agreement between the parties and the
arbitration rules the parties agree to adopt. The Commercid Arbitration Acts do not refer
to the nationdity of members of an arbitra tribund.

Similarly, he Commercid Arbitration Acts impose no restrictions upon representation by
foreign lawyers or attorneys. The Acts dlow representation by alegd practitioner which is
defined as including a practitioner admitted to practice in Audrdia or in any other place,
whether within or outsde Audraia

Law applicable to substance of dispute:

Parties may choose whatever rules and hence whatever law (either domestic or foreign) they
wish to govern the substance of an internationd arbitration.

Decision making by arbitral tribunal and form of award:

The conduct of arbitral proceeding is in accordance with the arbitral law chosen by the
parties and applicable to the proceedings. If the parties to an arbitra proceeding choose
either the Model Law or the rules of e Washington Convention, then the Internationa
Arbitration Act brings into force the rules of each which prescribe the way decisons are
made and the form of the award.

With regard to the way domestic arbitration decisions are made, the Commercia Arbitration
Acts provide that, subject to the arbitration agreement, the arbitrator may conduct
proceedings in such a manner asthe arbitrator thinksfit.

The Commercid Arbitration Acts® provide the following guidelines with regard to the form
of the award:

Unless otherwise agreed in writing by the parties to the arbitration agreement,
the arbitrator or umpire shall:

(& make the award in writing;
(b) sgn the award; and
(¢) include in the award a statement of the reasons for making the award.

Where an arbitrator or umpire makes an award otherwise than in writing, the
arbitrator or umpire shall, upon request by a party within 7 days after the making
of the award, give to the party a statement in writing signed by the arbitrator or

1-9
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umpire of the date, the terms of the award and the reasons for making the
award.

Confidentiality:

In 1995 the High Court of Audrdia in Esso Australia Resources Ltd & Ors v The
Honourable Sdney James Plowman (The Minister For Energy & Minerals)™ (Esso v
Plowman) digtinguished between privecy and confidentidity as they apply to arbitra
proceedings. The mgority decison of the High Court confirmed that arbitral proceedings
were private, but that there was no support in the decided cases in Austrdia or the United
States for the existence of an obligation of confidentidity.

The majority noted that “for various reasons, complete corfidentiality of the proceedingsin
an arbitration cannot be achieved.”"" Among these reasons were that:

an obligation of confidentiaity would not gpply to witnesses;

an award made in an arbitration may come before a court, inter dia, for judiciad
review or enforcement; and

a paty may need to disclose to a third party details of the arbitration, for
example under a contract of insurance.

An obligation of confidentidity was found to atach to documents which are produced in
arbitral proceedings, where the documents are produced by a party compulsorily pursuant
to adirection by the arbitrator or tribuna. Thisnarrow obligation of confidentidity in arbitral
proceedings is subject to “the public’s legitimate interest in obtaining information about the
dfairs of public authorities™ ™

Following the High Court decison there were cdls to amend the Internationa Arbitration
Act 1974 to provide a limited satutory obligation of confidentidity subject to well
edtablished exceptions. In response, the Commonwedth took the view tha the laws
prevaling in mog leading commercid nations do not provide that an abitration is
confidential and noted that there would be considerable difficulties in drafting exceptionsto a
generd obligation of confidentidity for arbitra proceedings if one were to be enacted. On
this basis, the Commonwedath concluded that no action needed to be taken to amend the
Act but thet the Stuation in other countries would continue to be monitored.

Recourse against an award and admissible grounds:

Under the State and Territory Commercia Arbitration Acts an gpped lies to the Supreme
Court of any State or Territory on any question of law arisng out of an award, but the Court
does not have jurisdiction to set aside or remit an award on the ground of error of fact or
law on the face of the award.

Recognition and enforcement:
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All arbitral awards are enforceable in Audtrdia by a court of competent jurisdiction. The
Commercid Arbitration Acts™ provide that an award made under an arbitration agreement
may, by leave of the Court, be enforced in the same manner as a judgment or order of the
Court to the same effect, and where leave is so given, judgment may be entered in terms of
the award.

With respect to foreign awards, the International Arbitration Act 1974 provides™ that where
an award is made in a country which is a party to the New York Convention, and the
conditions of the Convention have been met, then the avard may be enforced in a court of a
State or Territory as if the award had been made in that State or Territory in accordance
with the laws of that State or Territory.

Austraia’s adoption of the Modd Law aso provides that an award made under the Moddl
Law, irrespective of where it was made, is also enforceable by a competent Australian court
pursuant to Article 31(1).

The operation of the Internationd Arbitration Act 1974 and the Commercid Arbitration
Acts has the effect of bringing an award under the enforcement procedures of the State and
Territory Supreme Courts.

Therefore, the actud procedure for the enforcement of an arbitra award is based upon the
procedural requirements of the State and Territory Supreme Courts. Generally speaking, to
enforce an arbitration award, an applicant would have to make an application in writing to a
competent court that hie award is to be enforced in accordance with section 33 of the
Commercid Arbitration Acts and in compliance with the relevant requirements of the
Internationa Arbitration Act 1974, such as Article 4 of the New Y ork Convention.

ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

Alternative dispute resolution (ADR) is a widdly recognised and well promoted form of
disoute resolution within Augtrdia. ADR is dso a ggnificant feature of the Audrdian justice
system. As noted above, State courts are increasingly referring matters, in some cases
compulsorily, to ADR.

In addition, a number of internationally recognised ADR centres are located in Audtrdia,
including ACICA, ACDC and LEADR. There are dso a number of other organisations that
promote various forms of ADR such as the Ingtitute of Arbitrators & Mediators Audrdia
and the Audrdasan Dispute Centre.

In a response to the growing use of ADR in Audrdia, the National Alternative Dispute
Resolution Advisory Council (NADRAC) was established in 1995, NADRAC provides
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independent policy advice to the Federal Attorney-Genera on the development of high
quality, economic and efficient ways of resolving disputes before they come before Federd
Courts.

Certain jurisdictions in Audraia aso actively promote ADR. The Law Society of NSW's
Civil Litigation Guide to Good Practice dates that a solicitor should advise clients of the
various ADR options, the processes involved and the advantages of using ADR.
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Forms of ADR available for commercial disputes:

Parties are able to choose from alarge range of procedures to resolve commercia disputes.
The types and dructure of dternative dispute resolution procedures is unlimited, but the
maost commonly used procedures fal into five categories:

negotiation;

mediation and conciliation;

expert determination and expert appraisd;

arbitration; and

a combination of processes.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

Private contacting parties may choose between themsalves how they wish to resolve a
dispute. However, in some Audrdian States and in certain circumstances, the courts may
order parties to engage in arbitration to resolve entire matters, parts of matters or questions
of law. Therelevant Acts are as detailed below.

New South Waes. Section 76B of the Supreme Court Act 1970 provides for
the referral of disputes to arbitration as prescribed by the NSW Arbitration
(Civil Actions) Act 1983,

Queendand: Order 97, Rule 1 of the Rules of the Supreme Court provides for
the referrd of a matter to arbitration as the court or judge seesfit.

South Audtrdiac Section 66 of the Supreme Court Act 1935 dlows for the tria
of acivil matter before an arbitrator.

Tasmania Section 37A of the Supreme Court Civil Procedure Act 1923 dlows
for the referrd of certain actionsto arbitration.

Victoriaaw Chapter 1, Rule 50.08(1) of the Rules of the Supreme Court alows
for the referrd of a matter to arbitration with the consent of dl parties.

Legal implications flowing from choices between the various
procedures:

The legd implications which flow from the choices between various procedures is dependent
upon what is agreed between the parties. However, generdly the results of negotiation,
mediation and conciliaion are not binding on the parties, whilst the results of arbitration are.
Nevertheless, the results of each form of ADR are only binding to the extent to which the
parties contractualy agree.
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Rules, if any, defining the role and procedures of mediator:

The rules that define the role and procedures of mediator, conciliator, facilitator, expert, etc.,
are those that the parties contractually agree to adopt.

Resort to arbitration or courts during ADR:

The procedures for resolving disputes are not necessarily mutualy exclusive. If parties both
agree, they may interrupt ADR proceedings and proceed directly to arbitration. However,
each form of dipute resolution is only available by agreement between the parties. In other
words, parties may aso exclude the option of arbitration.

With respect to judicid intervention during ADR, this remains open to parties at al stages.
It is doubtful that a contract could exclude the jurisdiction of the court.

Confidentiality and admissibility of evidence in other proceedings:

The rules governing confidentidity and admissbility of evidence in ADR proceading are
those rules agreed to by the parties.

Recognition and enforceability of settlements:

There are no generd legidative provisons for the recognition and enforceability of non
arbitration ADR settlements. Such settlements may only be enforced contractualy.

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

There are no legidative limitations on the choice of ADR or jurisdiction of medietor.
However, LEADR and the Ingtitute of Arbitrators & Mediators Australia are examples of
Austrdian organisations that provide training and accreditation of mediators and arbitrators.
Neverthdess, parties involved in a dispute are not compelled by legidation to use an
accredited mediator or arbitrator.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

There are no generd legiddive redrictions on foreign legd representation in ADR
proceedings. However, there may be some redtrictions on representation where, for
example, ADR proceedings are directed by the courts or are held pursuant to a statutory
provison.
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LEGAL SOURCES AND REFERENCES

There is no sngle Internet ste which contains an authoritetive set of information on dispute
resolution facilities. However, the gSites listed should provide a comprehensive account of
mogt disoute resolution facilities in Audrdia

www.law.gov.au
www.law.gov.au:80/publications/Review_of IAA.htm

www.austliii.edu.aw/other/acdc/
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Brunei Darussalam
Overview

GENERAL OVERVIEW

Primary sources of law:

Common law (or case law)

Binding precedents

Emergency (Arbitration) Order 1994
Brunel Darussalam shares the common law heritage of the English legd system wherein the
primary sources of law arein the form of legislation and judicid interpretation in the form of
caselaw. Thedoctrine of stare decisis or binding precedentsis adopted by the courts of
Brunel Darussalam.

Sources of law for dispute resolution outside of the courts:

The principd legidation for commercia digpute resolution outsde the court sysemisto be
found in the Emergency (Arbitration) Order 1994.

Institutions for international commercial dispute resolution outside of the
courts:

At present there are no indtitutions for resolving internationd commercia disputes outsde of
the courts.

Recognition and enforcement of foreign arbitral awards:

Brunel Darussdam is committed to recognise and enforce foreign arbitral avards asitisa
party to the New Y ork Convention. The Emergency (Arbitration) Order introduces the
provisons of the New Y ork Convention into law in Brunei Darussalam.

Settlement of disputes through ICSID or bilateral investment agreements:

Brunel Darussdlam is not a party to the Washington Convention (and has not entered into
any bilaterd investment agreements).

Laws relating to commercial dispute resolution currently under review:

No such laws are currently under review.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

Emergency (Arbitration) Order
The Emergency (Arbitration) Order is not based on the UNCITRAL Modd Law. Theuse
of arbitration to settle disputesis relatively new in Brunei Darussalam. Asyet, thereisnot a
great ded of experience or jurisprudence available on the gpplication of the Emergency
(Arbitration) Order in practice.

Differences in the application of arbitration law to international and
domestic arbitration:

The Emergency (Arbitration) Order draws a distinction between “domestic” and other
arbitration. An arbitration is not domestic if the arbitration agreement expressy or by
implication provides for arbitration in a Sate or territory other than Brunel Darussdam and
to which nether:

an individuad who is a nationd of, or habitudly resdent in any Sate or territory
other than Brunel Darussalam; nor

a body corporate which is incorporated in, or whose centrd management and
control isexercised in any sate or territory other than Brunel Darussalam,

isaparty at the time the proceedings are commenced.’

Where the arbitration is not domestic, there are different provisons reating to an application
for stay of proceedings in court; the effect of agreements excluding recourse to the courts;
and enforcement of awards.

Limitations on types of dispute that may be arbitrated:

The Emergency (Arbitration) Order is slent on the question of arbitrability of disputes.
However, if acourt is satisfied that the arbitration agreement is null and void, inoperative or
incgpable of being performed, or that there is not in fact any dispute between the parties
with regard to the matter agreed to be referred, the award may be set aside and will be
unenforceable.

An arbitrator may make any order for specific performance that may be made by a court
other than a contract relating to land or an interest in land.
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Extent of party autonomy to define procedure:

The Emergency (Arbitration) Order places no limitations on the parties with regard to the
rules they choose to apply to the conduct of the arbitration. The Emergency (Arbitration)
Order? contains various deeming provisions giving powers to the arbitrator in default of the
parties having not made specific provison to the contrary.

Scope of court intervention and availability of courts for interim relief:

The courts have powers to appoint an arbitrator (or concilietor) if the partiesfail to agree
and to fill avacancy should one occur. The appointment of an arbitrator isirrevocable
except by leave of the court.

The courts have power to stay proceedingsif there is an earlier submission to arbitration.
Generaly thereis no apped to courts on the ground of errors of fact or law on the face of
the award, unless on a question of law arising out of an award and dl parties consent, or
with leave of the court if the court considers, having regard to dl the circumstances, the
determination of the question of law could substantiadly affect the rights of one or more of the
parties.

The courts dso have powers to issue various interlocutory orders that could be made by a
court in the normal course of litigetion. These ordersinclude subpoenae ad testificandum
and duces tecum and the writ of habeas cor pus ad testificandum.

Other orders may be made for:

security for codts,

discovery of documents;

the giving of evidence by affidavit;

examination on oath of any witness including a witness outsde the jurisdiction;
the preservation, interim custody or sale of any goods which are the subject
meatter of the dispute;

the protection of property;

interim injunctions or the appointment of areceiver.

Source and scope of procedural rules:

The Emergency (Arbitration) Order contains some procedura rules but it gives the parties
autonomy to modify these and to introduce their own procedurd rules. 1t would seem that
the parties could gpply the rules of an arbitration indtitution if desired or UNCITRAL rules
for an ad hoc arbitration.

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

Thereisno legd dipulation regarding use of language in arbitration but it is cusomary to use
English in court and legdl proceedings. There are no provisons restricting who can be
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gppointed as an arbitrator except that judges and magistrates cannot be appointed
arbitrators without the consent of the Chief Justice. For any public servant, acceptance as
to his gppointment as an arbitrator is subject to the consent of the Minister of Law
(Chairman for the Public Service Commission).

The Legd Profession Act® (which dedls with privileges and rights of solicitors and advocates
alowed to practice in Brunel Darussalam) does not apply to arbitration proceedings, the
giving of advice and the preparation of documents for the purpose of arbitration

proceedings, except if it is done in connection with court proceedings resulting from
arbitration proceedings.

Law applicable to substance of dispute:

The parties may choose the subgtantive law in their agreement to arbitrate.

Decision making by arbitral tribunal and form of award:

The Emergency (Arbitration) Order provides that unless provided to the contrary, a
reference to arbitration shall be deemed to be before a sole arbitrator. If the agreement
specifiestwo arbitratorsit is deemed that they may, in the event of disagreement, appoint an
umpire who shal make the find decison. In the event thet there are three arbitrators, the
decison of any two will be binding. In the event that the three cannot agree, then the one
chosen as chairman shall make the decision.

The Emergency (Arbitration) Order contains no provisions specifying the form of the award.

Confidentiality:

The Emergency (Arbitration) Order is slent on the question of confidentidity.

Recourse against an award and admissible grounds:

A court does not have jurisdiction to set aside or remit an award on the ground of errors of
fact or law, except that:

an gpped is alowed on aquestion of law where al parties have consented; or

with the leave of the court, if the court consders that, having regard to dl the
circumstances, the determination of the question of law could substantialy affect
the rights of one or more of the parties.

The parties can preclude this right of gppeal with an “exclusion agreement”.*

Recognition and enforcement:

An award on an arbitration agreement may be enforced in the same manner as a court
judgement.
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

Part 11 of the Emergency (Arbitration) Order recognises conciliation and makes certain
provisions relating to the appointment of conciliators. However, Part |1 only gppliesin
circumstances where the parties to an arbitration agreement have included a provison in
their agreement to arbitrate that they should first attempt to settle their dispute by
conciligion. Thereisno definition of conciliation but it has been taken to include a process
whereby parties to a digpute submit their differencesto a neutra third party that asssts them
in reaching amutualy acceptable solution.

Forms of ADR available for commercial disputes:

The law of Brunel Darussalam recognises consensud and contractua arrangements.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

Part |1 of the Emergency (Arbitration) Order contains provisions under which a court may
gppoint a conciliator if the parties have agreed to conciliation in an arbitration agreement.

Legal implications flowing from choices between the various
procedures:

A conciliated settlement made within the framework of an arbitration agreement must bein
writing and signed by the parties. It will be regarded as an arbitration award and will be
enforcesble in the same way as an arbitration award.”

Rules, if any, defining the role and procedures of mediator:

There are no rules.

Resort to arbitration or courts during ADR:

If condiliation proceedings initiated as part of an arbitration agreement fail to lead to a
settlement within three months, the proceedings shdl terminate.

Confidentiality and admissibility of evidence in other proceedings:

There are no provisions for confidentidity of conciliated disputes. In the event that an
agreement to arbitrate contains a provision for conciliation, and for the conciliator to act as
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arbitrator in the event that conciliation fails to lead to a settlement, no objection may be
taken to appointment of the conciliator as arbitrator solely on the ground that they had acted
asaconciliator.

Recognition and enforceability of settlements:

A sattlement agreement following conciliation under Part 11 of the Emergency (Arbitration)
Order, if itisinwriting and signed by the parties, shal be trested as an arbitration award and
is enforcegble as such.

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

There are no such provisons.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

Reference should be made to the Legd Profession Act, and to the Emergency (Arbitration)
Order.’
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GENERAL OVERVIEW

Primary sources of law:

Federd, Provincid and Territoria Legidation
Commercid Arbitration Act

Commercia Arbitration Code

Caselaw

The primary sources of law in Canada are legidation and case law. Legidation comprises
the dtatutes and regulations enacted pursuant to such datutes of the Governments of
Canada, its ten Provinces and two Territories. Case law includes the decisons of the
Federd aswdl as Provincid and Territorid courts and tribunals.

Sources of law for commercial dispute resolution outside of the court
system:

There are gpproximatdly 50 federd statutes that contain provisons relating to some form of
dispute resolution (DR). The Department of Justice also has an initiative underway to screen
proposed new legidation and legidaive amendments for incluson of DR provisons in
appropriate circumstances.

There is only one federd statute, the Commercid Arbitration Act, R.S.C. 1985, ¢.17 (2nd
Supp.), (the Act), that is focused exclusvely on a particular DR process, in this case,
arbitration. The Act essentidly serves to introduce the Commercid Arbitration Code (the
Code), which is based on the UNCITRAL Modd Law.

In addition, each province and territory has enacted internationa commercid arbitration
legidation based on the UNCITRAL Modd Law. Each province has dso enacted
domestic arbitration legidation based either on the UNCITRAL Modd Law or the United
Kingdom Arbitration Act of 1899.

In addition to the federa statutes noted above, the Rules of the Federal Court of Canada
contain specific provisons regarding recourse to the Court pursuant to the Commercia
Arbitration Act. There are dso a number of federd government policies that provide
guidance and direction respecting the use of dispute resolution processes by the federa
governmernt.

Institutions for dispute resolution outside of the courts:

British ColumbiaInternationad Commercid Arbitration Centre
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Quebec Nationa and International Commercid Arbitration Centre

Two internationd commercid arbitration centres exist in Canada. Both are partidly funded
by the federa government:

British Columbia International Commercid Arbitration Centre
670-999 Canada Place

Vancouver, British Columbia

CANADA V6C 2E2

Quebec Nationa and Internationa Commercid Arbitration Centre
Edifice La Fabrique

295 Charest Blvd. E.

Québec, Québec

CANADA GI1K 3G8

Recognition and enforcement of foreign arbitral awards:

Canada acceded to the New York Convention on 12 May, 1986. The federd legidation
implementing this is the United Nations Foreign Arbitra Awards Convention Act R.S,
1985. The provinces and territories have dso implemented the convention with their own
legidation.

Settlement of investment disputes through ICSID or bilateral investment
agreements:

Canadais not party to the ICSID Convention. Consultation with the provincid governments
regarding adoption of the convention is, however, currently underway.

Laws relating to commercial dispute resolution currently under review:

Other than the congderation that is being given to adoption of ICSID, no laws a the
Federd levd rdating to private internationa disute resolution are currently under review.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

Canada's internationa arbitration laws at federd, provincid and territorid levels are dl
based on the UNCITRAL Mode Law. References to the federd and provincid legidation
and a matrix containing the principa variaions to the UNCITRAL text in the federa and
provincid legidation may be found in the annex to this Chapter.

Differences in the application of arbitration law to international and
domestic arbitration:

The Act applies to both domestic and internationd arbitration. The word “international”,
which appearsin paragraph (1) of the Modd Law, has been deleted from the corresponding
paragraph in the Code. Paragraphs (3) and (4) of the Model Law, which describe when
arbitration is international, have also been deleted from the Code. Article 1(2) of the Code
provides that the Code, except articles 8 (arbitration agreement and substantive claim before
the court), 9 (arbitration and interim measures by court), 35 (recognition and enforcement)
and 36 (grounds for refusng recognition and enforcement), apply only if the place of
arbitration is Canada.

Provincid and territorid legidation for domestic arbitration is not consgent. Some
jurisdictions have laws for domestic arbitration based on the UNCITRAL Modd Law.
Others have laws based on the United Kingodom Arbitration Act 1899.

Limitations on the types of disputes that might be arbitrated:

The Code applies to commercid arbitration, subject to any agreement in force between
Canada and any other State or States The Act provides that the Code applies only in
relation to matters where at least one of the parties to the arbitration is Her Mgesty in right
of Canada, a departmenta corporation or a Crown corporation or in relation to maritime or
admiraty matters?

Extent of party autonomy to define procedure:

The Code functions as a st of rules governing commercia arbitration. The Code provides
that rules of procedure are left to the parties to agree upon, failing which, the arbitra tribuna
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may, subject to the provisons of the Code, conduct the arbitration in such manner as it
congiders appropriate.

Scope of court intervention and availability of courts for interim relief:

The Code provides that in matters governed by it, no court shal intervene except where so
provided in the Code.* The provisions of the Code with respect to court intervention are
consstent with the Modd Law. Article 6 of the code specifies that the functions referred in
Articles 11(3) and (4) (court gppointment of arbitra tribuna); 13(3) (chalenge of an
arbitrator); 14 (termination of mandate); 16(3) (ruling on jurisdiction of arbitrd tribund); and
34(2) (recourse againgt an award) shall be performed by the Federal Court or any superior,
county or digtrict court.

The Code provides that it is not incompatible with an arbitration agreement for a party to
request, before or during arbitral proceedings, from a court an interim measure of protection
and for a court to grant such messure.”

Source and scope of procedural rules:

The parties to an internationa arbitration have autonomy to adopt their own rules or in
default the Code will apply.®

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

The Code provides that the parties are free to agree on the language or languages to be
used in the arbitrd proceedings, faling such agreement, the arbitra tribuna shdl determine
the language or languages to be used.” It provides further, that no person shdl be precluded
by reason of nationality from acting as an arbitrator, unless otherwise agreed by the parties®

The Code does not address the issue of representation by foreign lawyers or atorneys.

Law applicable to substance of dispute:

The Code provides that the arbitra tribunal shall decide the dispute in accordance with such
rules of law as are chosen by the parties as gpplicable to the substance of the dispute and
that any designation of the law of legd system of a given State shdl be construed, unless
otherwise expressed, as directly referring to the substantive law of that State and not to its
conflict of laws rules’®

This Article o provides that failing any designation by the parties, the arbitra tribund shdll
apply the law determined by the conflict of laws rules which it consders gpplicable.
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Decision making by arbitral tribunal and form of award:

Articles rdevant to the manner in which decisons are made include:

Article 18 of the Code, which provides: “The parties shal be treated with
equdity and each party shal be given afull opportunity of presenting hiscase”;

Article 28(3), which provides that the arbitrd tribuna shdl decide ex aequo et
bono or as amiable compositeur only if the parties have expresdy authorised it
to do so;

Article 28(4), which provides that in al cases, the tribunad shdl decide in
accordance with the terms of the contract and shdl take into account the uses of
the trade gpplicable to the transaction; and

Article 29, which provides that in proceedings with more than one arbitrator,
any decison shdl be made, unless otherwise agreed by the parties, by a
majority of al members of the arbitrd tribunal, and that questions of procedure
may be decided by a presiding arbitrator if so authorised by the parties or al
members of arbitra tribund.

Asregards form, the award is required to be made in writing and signed by the arbitrator or
arbitrators. 1t should date the reasons upon which it is based (unless the parties have
agreed that no reasons are to be given), its date and the place of arbitration. After the
award is made, asigned copy shal be delivered to each party. ™

Confidentiality:

Confidentidity is not specifically protected by the Act or Code. In cases involving the
federd government or federal bodies to which the Access to Information Act and Privacy
Act apply, those statutes may function to dlow or deny access to any or dl of the contents
of an award.

Recourse against an award and admissible grounds:

The grounds for refusing recognition or enforcement of an arbitra award are set out in
Article 36. This Article is identica to the corresponding provision in the Model Law, with
the exception of Article 36(1)(b)(i) and (ii) in which specific reference to the law and public
policy of Canada are made; more specificaly, grounds for refusal include cases where the
subject-matter of the dispute is not capable of settlement by arbitration under the law of
Canada, or the recognition or enforcement of the award would be contrary to the public
policy of Canada.
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Recognition and enforcement:

An agpplication may be made to the competent court for enforcement of an award. The
party making application shal supply the authenticated origind award or a certified copy, as
well as the origind arbitration agreement or a certified copy. If the award or agreement is
not made in an officid language of Canada, the party shdl supply a certified trandation into

an offidd language™

The court may adjourn its decision to enforce an order and require appropriate security to
be provided if an application for setting aside or suspension of that award has been made.™
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

The federd Department of Justice has issued a corporate policy on the use of Dispute
Resolution (DR)™ and has established an office, the DR Project, to provide guidance and
assgtance in the increased and informed use of nontlitigious DR processes in disputes to
which the federd government is a party in order to prevent the courts becoming the only
recourse.

Smilar efforts have been made in some provincid jurisdictions. In addition, many of the
provincid courts are developing and implementing DR programs and pilot projects within
their jurisdictions to address concerns concerning the cogts of litigation, the backlogs facing
many of the courts, access to judtice and long-term satisfaction among parties with the
outcome of court adjudicetion.

It should be noted that DR isarapidly developing but unregulated field of activity in Canada.
There are no uniform or widdly accepted standards of practice or qudifications, nor isthere
asngly entity or organisation which serves to administer or oversee the practice of DR.

Forms of ADR available for commercial disputes:

In addition to the court-annexed programs noted above and the two internationa
commercia arbitration centres noted above, a variety of private-sector DR services are
available across the country, ranging from individuas offering third-party neutral services to
organisations such as the Arbitration and Mediation Inditute of Canada, which has
developed its own rules of procedure and maintains a membership roster of third-party
neutrals.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

Refer to “Sources of law for commercia dispute resolution outsde of the court system”

above to the gpplication of the Act and Code as well as provincid and territorid legidation.
Rules and practice directions issued and amended from time to time by the various
jurisdictions across the country should aso ke referenced. At the federa levd, there are
currently no rules or practice directions issued by the Federal Court of Canada making DR
mandatory.
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Legal implications flowing from choices between the various
procedures:

Rules and practice directions are issued and amended from time to time by the various
jurisdictions across the country. Reference should be made to these. As aresult of reforms
to the rules of the Federal Court of Canada in 1992, a full case management regime,
induding dternative forms of dispute resolution, entered into force for the Federd Court,
Trid Divison. No case will be fixed for trid in the Federd Court unless the lawyers certify
that they have been offered ADR and it has failed or the client has refused ADR. In Ontario
for example, amediation pilot project is underway in which certain cases must be referred to
mediation before further procedural steps may be taken.

Rules, if any, defining the role and procedures of mediator:

Rules and guiddines that may be issued by individua DR service providers determine the
roles of third party neutrals and procedures followed for processes that proceed under the
auspices of that particular service provider. In the case of court-annexed DR programs,
rules and practice directions may provide specific information concerning roles of third party
neutrals associated with such programs and the procedures they are expected to follow.
Both the Quebec and British Columbia Internationd Commerciad Arbitration Centres for
example, have issued arbitration and mediation rules to be followed when those processes
are engaged in under their auspices.

Resort to arbitration or courts during ADR:

Interruption of a DR process for the purposes of having recourse to the courts will be
determined by applicable legidation, relevant case law, court rules and any agreement
between the partiesin this regard.

Confidentiality and admissibility of evidence in other proceedings:

In matters under federa jurisdiction, reference should be made to the Access to Information
Act and Privecy Act. Provincid information legidation should be referred to in those
gtuations in which it gpplies. Also, access to the terms of any agreement between the
parties regarding confidentiality are relevant, as are applicable court rules and practice
directions, as well as any rules developed by private sector DR service providers to which
the parties may subscribe.
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Recognition and enforceability of settlements:

See above.

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

Except where any applicable laws, court rules and practice directions provide otherwise, the
parties are free to construct their mediation or other DR process as they seefit.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of arbitrator:

See above.

39



Canada
References and Bibliography

LEGAL SOURCES AND REFERENCES

There is no designated authoritetive Internet Ste regarding DR services in Canada.
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ANNEX

Canada (Federal):

Commercial Arbitration Act R.S,, 1985, c. 17 (2nd Supp.)

United Nations Foreign Arbitra Awards Convention Act R.S,, 1985, c. 16
(2nd Supp.)

Alberta:

Arbitration Act SA. 1991, c. A-43.1
Internationa Commercia Arbitration Act S.A. 1986, c. 1-6.6

British Columbia:

Commercia Arbitration Act S.B.C. 1986, c. 3
Foreign Arbitral Awards Act S.B.C. 1985, c. 74
International Commercid Arbitration Act S.B.C. 1986, c. 14

Manitoba:

Arbitration Act R.S.M. 1987, c. A120
Internationd Commercid Arbitration Act SM. 1986-87, c. 32, C.C.S.M. 151

New Brunswick:

Arbitration Act SIN.B. 1992, c. A. 10. 1
International Commercia Arbitration S.N.B. 1986, c. 1-12.2

Newfoundland:

Arbitration Act R. S. N. 1990, c. A- 14
Internationa Commercia Arbitration Act R. S. N. 1990, c. |- 15

Northwest Territories:

Arbitration Act R.S.N.W.T. 1988, c. A-5
International Commercid Arbitration Act RSN.W.T. 1988, c. -6

3-11



Canada
Annex

Nova Scotia:

Arbitration Act R.S.N.S. 1989, c. 19
International Commercia Arbitration Act R. S. N. S. 1989, c. 234

Ontario:

Arbitration Act S.O. 1991, c. 17
Internationd Commercid Arbitration Act R. S. O. 1990, c. 1.9

Prince Edward Island:

Arbitration Act Stats. P.E.l. 1996, c. 4
International Commercia Arbitration Act RS.P.E.l. 1988, c. I-5

Quebec:
Arts. 2638-2643 C.C.Q.
Arts. 940-952; 1926 C.C.P.
Municipa Code of Qudbep, R.S.Q., c. C-27.1
Citiesand TownsAct,R. S. Q,,c. C- 19
Saskatchewan:

Arbitration Act R.S.S. 1992, c. A-24.1
Internationa Commercid Arbitration Act S.S. 1988-89, c. 1-10.2
Enforcement of Foreign Arbitra AwardsActS.S.c.E9.11

Yukon Territory:

Arbitration Act R.S.Y. 1986, c. 7
Foreign Arbitral AwardsAct R. S. Y. 1986, c. 70

International Commercid Arbitration Act R. S. Y. 1986, SUPPLEMENT, c.
14 (enacted as S.Y. 1987, c. 14)
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Jurisdiction

Preamble

Scope of Application S. 1(5)

Model Law

None

This law shall not affect any other law of this State by virtue
which certain disputes may not be submitted to arbitration or
may be submitted to arbitration only according to provisions
other than those of this Law.

Canada

None

The Act is not limited to international arbitrations, therefore
the word “international” is eliminated from Article 1(1) of the
Model Law.

“Commercial Arbitration” includes a claim under Article 1116
of 1117 of the NAFTA Agreement, s5(4)

Alberta

None

Model Law applies to international arbitration agreements
and awards whether made before or after the coming into
force of the Act.

British Columbia

Preamble recognises need for
change from previous
inhospitable legal environment
for international commercial
arbitration based upon
UNCITRAL Model Law.

For the purposes of determining whether an arbitration is
international the provinces and territories of Canada shall be
considered one State. s1(5).

“Commercial” defined by not exhaustively. s1(6).

Manitoba

None

No change from the Model Law. Adds that it applies to
international commercial arbitration agreements and awards
made before or after the coming into force of the Act.

New Brunswick

None

No change from the Model Law. Adds that it applies to
international commercial arbitration agreements and awards
made before or after the coming into force of the Act.

Nova Scotia

None

No change from the Model Law. Adds that it applies to
international commercial arbitration agreements and awards
whether made before or after 10 August 1986.

Ontario

None

Article 1(1) of the Model Law “agreements in force between
this State and any other State or States” means an
agreement between Canada and any other country or
countries that is in force in Ontario. In Article 1(2) and (5) of
the Model Law “this State” means Ontario.

In Article 1(3) “different States” means different countries,
and “these States” means the country. s.1(7).

Prince Edward
Island

None

Applies to international agreement and awards whether
made before or after the coming into force of the Act.

Quebec

None

Where matters of extraprovincial or international trade are at
issue in an arbitration, the interpretation of the enactment
where applicable, shall take into consideration the Model
Law and the report and commentary of UNCITRAL, June
1985, Art. 940.6.

Saskatchewan

None

This law shall not affect any other law of this State by virtue
which certain disputes may not be submitted to arbitration or
may be submitted to arbitration only according to provisions
other than those of this Law.

Newfoundland

None

Model law applies to international commercial arbitration
agreements and awards whether made before or after
February 1988.

Northwest
Territories

None

Model Law applies to international commercial arbitration
agreements and awards whether made on or before 10
August 1986.

Yukon Territory

None

This law shall not affect any other law of this State by virtue
which certain disputes may not be submitted to arbitration or
may be submitted to arbitration only according to provisions
other than those of this Law.
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Jurisdiction Scope of Application S. 1(3) Extent of Court Intervention

Model Law An arbitration is international if: Article 5. In matters governed by this

(c) the parties have expressly agreed that the Law, no court shall intervene except
subject matter of the arbitration agreement where so provided in this Law.
relates to more than one country.

Canada The act applies only in relation to matters where | Article 5. In matters governed by this

at least one of the parties to the arbitration is Her | Law, no court shall intervene except
Majesty in Right of Canada, a departmental where so provided in this Law.
corporation, a Crown corporation, or in relation

to maritime or admiralty matters. S 5(2) Applies

to arbitral awards and arbitration agreements

whether made before or after the coming into

force of this Act. S5(3).

Alberta None Article 5. In matters governed by this
Law, no court shall intervene except
where so provided in this Law.

British Columbia | None Article 5. In matters governed by this
Law, no court shall intervene except
where so provided in this Law, also: no
arbitration proceedings shall be
questioned by a proceeding under the
Judicial Review Procedure Act or
otherwise except to the extent provided
in this Act. S5(a) & (b).

Manitoba None Article 5. In matters governed by this
Law, no court shall intervene except
where so provided in this Law.

News None Article 5. In matters governed by this

Brunswick Law, no court shall intervene except
where so provided in this Law.

Nova Scotia None Article 5. In matters governed by this
Law, no court shall intervene except
where so provided in this Law.

Ontario An arbitration conducted in Ontario between Article 5. In matters governed by this

parties that all have their places of business in
Ontario is not international only because the
parties have expressly agreed that the subject
matter of the arbitration agreement relates to
more than one country.

Law, no court shall intervene except
where so provided in this Law.

Prince Edward None Article 5. In matters governed by this
Island Law, no court shall intervene except
where so provided in this Law.
Quebec None Article 5. In matters governed by this
Law, no court shall intervene except
where so provided in this Law.
Saskatchewan None Article 5. In matters governed by this
Law, no court shall intervene except
where so provided in this Law.
Newfoundland None Article 5. In matters governed by this
Law, no court shall intervene except
where so provided in this Law.
Northwest None Article 5. In matters governed by this
Territories Law, no court shall intervene except

where so provided in this Law.
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Yukon Territory

None

Article 5. In matters governed by this
Law, no court shall intervene except
where so provided in this Law.
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Jurisdiction Aids to Interpretation

Model Law No provision.

Canada Recourse may be had to the UNCITRAL Report of session held 3-21 June 1985 and the
Analytical Commentary contained in the Report of the Secretary-General to the Session. s4.

Alberta Recourse may be had to the UNCITRAL Report of session held 3-21 June 1985 and the

Analytical Commentary contained in the Report of the Secretary-General to the Session.
s12(2).

British Columbia

In construing a provision of this Act, a Court or Arbitral Tribunal may refer to the UNCITRAL
document and its working group respecting the preparation of the Model Law and shall give
those documents the weight that is appropriate in the circumstances. s6.

Manitoba

Recourse may be had to the UNCITRAL Report of session held 3-21 June 1985 and the
Analytical Commentary contained in the Report of the Secretary-General to the Session.
s12(2).

New Brunswick

Recourse may be had to the UNCITRAL Report of session held 3-21 June 1985 and the
Analytical Commentary contained in the Report of the Secretary-General to the Session.
s12(2).

Nova Scotia Recourse may be had to the UNCITRAL Report of session held 3-21 June 1985 and the
Analytical Commentary contained in the Report of the Secretary-General to the Session. s13.
Ontario Recourse may be had to the UNCITRAL Report of session held 3-21 June 1985 and the

Analytical Commentary contained in the Report of the Secretary-General to the Session. s13.

Prince Edward Island

Recourse may be had to the UNCITRAL Report of session held 3-21 June 1985 and the
Analytical Commentary contained in the Report of the Secretary-General to the Session. s12.

Quebec

Where matters of extra provincial or international trade are at issue in an arbitration, the
interpretation of this Title, where applicable, shall take into consideration:

(1) the Model Law on International Commercial Arbitration as adopted by the United Nationals
Commission on International Trade Law on 21 June 1985;

(2) the Report of the United Nations on International Trade Law on the work of its 18th
Session in Vienna from the 3rd to 21st day of June 1985;

(3) the Analytical Commentary on the draft text of a model law on international commercial
arbitration contained the Report of the Secretary-General to the 18" Session of the United
Nations Commission on International Trade Law. Art. 940.6.

Saskatchewan

Recourse may be had to the UNCITRAL Report of session held 3-21 June 1985 and the
Analytical Commentary contained in the Report of the Secretary-General to the Session. s11.

Newfoundland

Recourse may be had to the UNCITRAL Report of session held 3-21 June 1985 and the
Analytical Commentary contained in the Report of the Secretary-General to the Session. s13.

Northwest Territories

Recourse may be had to the UNCITRAL Report of session held 3-21 June 1985 and the
Analytical Commentary contained in the Report of the Secretary-General to the Session. s2.

Yukon Territory

Recourse may be had to the UNCITRAL Report of session held 3-21 June 1985 and the
Analytical Commentary contained in the Report of the Secretary-General to the Session. s10.
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Jurisdiction

Stay of Legal Proceedings

Model Law

8(1) A court before which an action is brought in a matter which is the subject of an
arbitration agreement shall, if a party so requests not later than when submitting his first
statement on the substance of the dispute, refer the parties to arbitration unless if finds that
the agreement is null and void, inoperative or incapable of being performed.

(2)Where an action referred to in paragraph (1) of this article has been brought, arbitral
proceedings may nevertheless be commenced or continued, and an award may be made,
while the issue is pending before the court.

Canada

8(1) A court before which an action is brought in a matter which is the subject of an
arbitration agreement shall, if a party so requests not later than when submitting his first
statement on the substance of the dispute, refer the parties to arbitration unless if finds that
the agreement is null and void, inoperative or incapable of being performed.

(2)Where an action referred to in paragraph (1) of this article has been brought, arbitral
proceedings may nevertheless be commenced or continued, and an award may be made,
while the issue is pending before the court.

Alberta

Same as Model Law plus: where a court refers the parties to arbitration, the proceedings of
the Court are stayed with respect to the matters to which the arbitration relates. s10.

British Columbia

Generally the same as Model Law, plus: before or after entering an appearance and before
delivery of any pleadings or taking any other steps in the proceeding a party may apply to stay
the proceedings. s8(1).

Manitoba

Same as Model Law plus: where a court refers the parties to arbitration, the proceedings of
the Court are stayed with respect to the matters to which the arbitration relates. s10.

New Brunswick

Same as Model Law plus: where a court refers the parties to arbitration, the proceedings of
the Court are stayed with respect to the matters to which the arbitration relates. s10.

Nova Scotia Same as Model Law plus: where a court refers the parties to arbitration, the proceedings of
the Court are stayed with respect to the matters to which the arbitration relates. s11.
Ontario Same as Model Law plus: where a court refers the parties to arbitration, the proceedings of

the Court are stayed with respect to the matters to which the arbitration relates. s8.

Prince Edward Island

Same as Model Law plus: where a court refers the parties to arbitration, the proceedings of
the Court are stayed with respect to the matters to which the arbitration relates. s10.

Quebec Where an arbitration is brought regarding a dispute in a matter on which the parties have an
arbitration agreement, the court shall refer them to arbitration on the application of either of
them unless the case has been inscribed on the roll or the court finds the agreement to be null
940.1

Saskatchewan Same as Model Law plus: where a court refers the parties to arbitration, the proceedings of

the Court are stayed with respect to the matters to which the arbitration relates. s9.

Newfoundland

Same as Model Law plus: where a court refers the parties to arbitration, the proceedings of
the Court are stayed with respect to the matters to which the arbitration relates. s11.

Northwest Territories

Same as Model Law plus: where a court refers the parties to arbitration, the proceedings of
the Court are stayed with respect to the matters to which the arbitration relates. s11.
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Yukon Territory

8(1) A court before which an action is brought in a matter which is the subject of an
arbitration agreement shall, if a party so requests not later than when submitting his first
statement on the substance of the dispute, refer the parties to arbitration unless if finds that
the agreement is null and void, inoperative or incapable of being performed.

(2) Where an action referred to in paragraph (1) of this article has been brought, arbitral
proceedings may nevertheless be commenced or continued, and an award may be made,
while the issue is pending before the court.
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Jurisdiction Nationality of Arbitrators

Model Law 11(1) No person shall be precluded by reason of his nationality from acting as an arbitrator,
unless otherwise agreed by the parties.

Canada 11(1) No person shall be precluded by reason of his nationality from acting as an arbitrator,
unless otherwise agreed by the parties.

Alberta 11(1) No person shall be precluded by reason of his nationality from acting as an arbitrator,

unless otherwise agreed by the parties.

British Columbia

A person of any nationality may be an arbitrator. s11(1). Unless the parties have previously
agreed to the appointment of a sole or third arbitrator who is of the same nationality as any of
the parties, the Chief Justice shall not appoint a sole or third arbitrator who is of the same
nationality as that of any of the parties. s11(9).

Manitoba

11(1) No person shall be precluded by reason of his nationality from acting as an arbitrator,
unless otherwise agreed by the parties.

New Brunswick

11(1) No person shall be precluded by reason of his nationality from acting as an arbitrator,
unless otherwise agreed by the parties.

Nova Scotia 11(1) No person shall be precluded by reason of his nationality from acting as an arbitrator,
unless otherwise agreed by the parties.
Ontario 11(1) No person shall be precluded by reason of his nationality from acting as an arbitrator,

unless otherwise agreed by the parties.

Prince Edward Island

11(1) No person shall be precluded by reason of his nationality from acting as an arbitrator,
unless otherwise agreed by the parties.

Quebec

No specific Provision

Saskatchewan

11(1) No person shall be precluded by reason of his nationality from acting as an arbitrator,
unless otherwise agreed by the parties.

Newfoundland

11(1) No person shall be precluded by reason of his nationality from acting as an arbitrator,
unless otherwise agreed by the parties.

Northwest Territories

11(1) No person shall be precluded by reason of his nationality from acting as an arbitrator,
unless otherwise agreed by the parties.

Yukon Territory

11(1) No person shall be precluded by reason of his nationality from acting as an arbitrator,
unless otherwise agreed by the parties.
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Appointment of Arbitrators

11 2)The parties are free to agree on a procedure of appointing the arbitrator or arbitrators
subject to the provisions of paragraphs (4) and (5) of this article.
(3) Failing such agreement

(a) in an arbitration with three arbitrators, each party shall appoint one arbitrator,
and the two arbitrators thus appointed shall appoint the third arbitrator; if a party fails to
appoint the arbitrator within thirty days of receipt of a request to do so from the other party, or
if the two arbitrators fail to agree on the third arbitrator within thirty days of their appointment,
the appointment shall be made, upon request of a party, by the court or other authority
specified in Article 6;

(b) in an arbitration with a sole arbitrator, if the parties are unable to agree on the
arbitrator, he shall be appointed, upon request of a party, by the court or other authority
specified in article 6.

(4) Where, under an appointment procedure agreed upon by the parties:

(a) a party fails to act as required under such procedure, or

(b) the parties, or two arbitrators, are unable to reach an agreement expected of
them under such procedure, or

(c) athird party, including an institution fails to perform any function entrusted to it
under such procedure
any party may request the court or other authority specified in article 6 to take the necessary
measure, unless the agreement on the appointment procedure provides other means for
securing the appoint.

(5) A decision on a matter entrusted by paragraph (3) or (4) of this article to the court or other
authority specified in article 6 shall be subject to no appeal. The court or other authority, in
appointing an arbitrator, shall have due regard to any qualifications required of the arbitrator
by the agreement of the parties and to such considerations as are likely to secure the
appointment of an independent and impatrtial arbitrator and, in the case of a sole or third
arbitrator, shall take into account as well the advisability of appointing an arbitrator of a
nationality other than those of the parties.

Canada

Same as Model Law.

Alberta

Same as Model Law.

British Columbia

11(2) Subject to subsections (6) and (7), the parties are free to agree on a procedure for
appointing the arbitral tribunal.
(3) Failing any agreement referred to in subsection (2), in an arbitration with 3 arbitrators,
each party shall appoint one arbitrator, and the 2 appointed arbitrators shall appoint the third
arbitrator.
(4)If the appointment procedure in subsection (3) applies and

(a) a party fails to appoint an arbitrator within 30 days after receipt of a request to
do so from the other party, or

(b)the 2 appointed arbitrators fail to agree on the third arbitrator within 30 days after
their appointment,
the appointment shall be made, upon request of a party, by the Chief Justice.
(5) Failing any agreement referred to in subsection (2), in an arbitration with a sole arbitrator,
if the parties fail to agree on the arbitrator, the appointment shall be made, upon request of a
party, by the Chief Justice.
(6) Where, under an appointment procedure agreed upon by the patrties,

(a) a party fails to act as required under that procedure,
(b) the parties, or 2 appointed arbitrators, fail to reach an agreement expected of them under
that procedure, or

(c) a third party, including an institution, fails to perform any function entrusted to
him or it under that procedure,
a party may request the Chief Justice to take the necessary measure, unless the agreement
on the appoint procedure provides other means for securing the appointment.
(7) A decision on a matter entrusted by subsection (4), (5) or (6) to the Chief Justice is final
and is not subject to appeal.
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Manitoba Same as Model Law.

New Brunswick | Same as Model Law.

Nova Scotia Same as Model Law.

Ontario Same as Model Law.

Prince Edward Same as Model Law.

Island

Quebec If the procedure of appointment contained in the arbitration agreement proves difficult to put

into practice a judge may on the motion of one of the parties take any necessary measure to
bring about the appointment. Art. 941.2.

Saskatchewan Same as Model Law.
Newfoundland Same as Model Law.
Northwest Same as Model Law.
Territory

Yukon Territory Same as Model Law.
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Termination of Mandate and Substitution of Arbitrators

Model Law

15. Where the mandate of an arbitrator terminates under article 13 or 14 or
because of his withdrawal from office for any other reason or because of the
revocation of his mandate by agreement of the parties or in any other case of
termination of his mandate, a substitute arbitrator shall be appointed according to
the rules that were applicable to the appointment of the arbitrator being replaced.

Canada

15. Where the mandate of an arbitrator terminates under article 13 or 14 or
because of his withdrawal from office for any other reason or because of the
revocation of his mandate by agreement of the parties or in any other case of
termination of his mandate, a substitute arbitrator shall be appointed according to
the rules that were applicable to the appointment of the arbitrator being replaced.

Alberta

Unless the parties otherwise agree, if an arbitrator is replaced or removed in
accordance with the Model Law, any hearing held prior to the replacement or
removal shall be repeated. With respect to Art.15 of the Model Law, the parties
may remove an arbitrator at any time prior to the final award regardless of how the
arbitrator was appointed. s6.

British Columbia

Arbitration must be repeated only where sole or presiding arbitrator is replaced,
otherwise in the discretion of the arbitral tribunal. Also, unless otherwise agreed
by parties orders or rulings made prior to replacement are not invalidated solely
because of a change of composition in the tribunal. s15(3), (4).

Manitoba

Unless the parties otherwise agree, if an arbitrator is replaced or removed in
accordance with the Model Law, any hearing held prior to the replacement or
removal shall be repeated. With respect to Art.15 of the Model Law, the parties
may remove an arbitrator at any time prior to the final award regardless of how the
arbitrator was appointed. s6.

New Brunswick

Unless the parties otherwise agree, if an arbitrator is replaced or removed in
accordance with the Model Law, any hearing held prior to the replacement or
removal shall be repeated. With respect to Art.15 of the Model Law, the parties
may remove an arbitrator at any time prior to the final award regardless of how the
arbitrator was appointed. s6.

Nova Scotia

Unless the parties otherwise agree, if an arbitrator is replaced or removed in
accordance with the Model Law, any hearing held prior to the replacement or
removal shall be repeated. With respect to Art.15 of the Model Law, the parties
may remove an arbitrator at any time prior to the final award regardless of how the
arbitrator was appointed. s7.

Ontario

Unless the parties otherwise agree, if an arbitrator is replaced or removed in
accordance with the Model Law, any hearing held prior to the replacement or
removal shall be repeated. With respect to Art.15 of the Model Law, the parties
may remove an arbitrator at any time prior to the final award regardless of how the
arbitrator was appointed. s4.

Prince Edward Island

Unless the parties otherwise agree, if an arbitrator is replaced or removed in
accordance with the Model Law, any hearing held prior to the replacement or
removal shall be repeated. With respect to Art.15 of the Model Law, the parties
may remove an arbitrator at any time prior to the final award regardless of how the
arbitrator was appointed. s6.

Quebec

The arbitrators, including the arbitrator whose recusation is proposed, may
continue the arbitration proceedings and make the award while such a case is
pending. Art.942.4.
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Saskatchewan

Unless the parties otherwise agree, if an arbitrator is replaced or removed in
accordance with the Model Law, any hearing held prior to the replacement or
removal shall be repeated. With respect to Art.15 of the Model Law, the parties
may remove an arbitrator at any time prior to the final award regardless of how the
arbitrator was appointed. s6.

Newfoundland

Unless the parties otherwise agree, if an arbitrator is replaced or removed in
accordance with the Model Law, any hearing held prior to the replacement or
removal shall be repeated. With respect to Art.15 of the Model Law, the parties
may remove an arbitrator at any time prior to the final award regardless of how the
arbitrator was appointed. s7.

Northwest Territories

Unless the parties otherwise agree, if an arbitrator is replaced or removed in
accordance with the Model Law, any hearing held prior to the replacement or
removal shall be repeated. With respect to Art.15 of the Model Law, the parties
may remove an arbitrator at any time prior to the final award regardless of how the
arbitrator was appointed. s8.

Yukon Territory

Unless the parties otherwise agree, if an arbitrator is replaced or removed in
accordance with the Model Law, any hearing held prior to the replacement or
removal shall be repeated. With respect to Art.15 of the Model Law, the parties
may remove an arbitrator at any time prior to the final award regardless of how the
arbitrator was appointed. s4.
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Jurisdiction Arbitral award In-Camera Hearings Production by
Expert
Model Law Not defined No provision No provision
Canada Not defined No provision No provision
Alberta Not defined No provision No provision

British Columbia

Means any decision of the
arbitral tribunal on the
substance of the dispute
submitted to it and includes an
interim arbitral award. s2(1).
The arbitral tribunal may, at any
time during the arbitral
proceedings, make an interim
award on any matter with
respect to which it may make a
final arbitral award. s31(6).

Unless otherwise agreed by
the parties, all oral hearings
and meetings in arbitral
proceedings are to be held in-
camera. s24(5).

Unless otherwise
agreed by the parties,
the experts shall on the
request of a party, make
available to that party
for examination all
documents, goods or
other property in the
expert’s possession
with which he was
provided in order to
prepare his report.

$26(3).
Manitoba Not defined No provision No provision
New Brunswick | Not defined No provision No provision
Nova Scotia Not defined No provision No provision
Ontario An order of the arbitral tribunal No provision No provision
under Art.17 of the model Law
for an interim measure of
protection and the provision of
security in connection which is
subject to the provision of the
Model Law as if it were an
award. s9.
Prince Edward Not defined No provision No provision
Island
Quebec Not defined No provision Every expert’s report or
other documents which
the arbitrators may
invoke in support of their
decision must be
transmitted to the
parties. Art.944.2
Saskatchewan Not defined No provision No provision
Newfoundland Not defined No provision No provision
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Northwest Not defined No provision No provision
Territories
Yukon Territory Not defined No provision No provision
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Jurisdiction Consolidation
Model Law No provision
Canada No provision
Alberta On application of the parties to 2 or more arbitration proceedings the court may order:

(a) the arbitration proceedings to be consolidated, on terms it considers just;

(b) the arbitration proceedings to be heard at the same time, or one immediately after
another; or

(c) any of the arbitration proceedings to be stayed until after the determination of any one
of them.

If the parties cannot agree upon the choice of the arbitral tribunal the court may appoint.
s8.

British Columbia

Where the parties to 2 or more arbitration agreements agree to consolidate the arbitrations
arising out of their different agreement the Court can do one or more of the following:

(a) order the arbitrations to be consolidated on such terms as the Court considers just and
necessary;

(b) where all the parties cannot agree on an arbitral tribunal for the consolidated arbitration,
appoint an arbitral tribunal;

(c) where all the parties cannot agree on any other matter necessary to conduct the
consolidated arbitration, make any other order it considers necessary. s27(2).

Manitoba

Same as Alberta.

New Brunswick

Same as Alberta.

Nova Scotia

On application of the parties to 2 or more arbitration proceedings the court may order:

(a) the arbitration proceedings to be consolidated, on terms it considers just;

(b) the arbitration proceedings to be heard at the same time, or one immediately after
another; or

(c) any of the arbitration proceedings to be stayed until after the determination of any one
of them.

If the parties cannot agree upon the choice of the arbitral tribunal the court may appoint.
s9.

Ontario

On application of the parties to 2 or more arbitration proceedings the court may order:

(a) the arbitration proceedings to be consolidated, on terms it considers just;

(b) the arbitration proceedings to be heard at the same time, or one immediately after
another; or

(c) any of the arbitration proceedings to be stayed until after the determination of any one
of them.

If the parties cannot agree upon the choice of the arbitral tribunal the court may appoint.
s7.
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Prince Edward
Island

On application of the parties to 2 or more arbitration proceedings the court may order:

(a) the arbitration proceedings to be consolidated, on terms it considers just;

(b) the arbitration proceedings to be heard at the same time, or one immediately after
another; or

(c) any of the arbitration proceedings to be stayed until after the determination of any one
of them.

If the parties cannot agree upon the choice of the arbitral tribunal the court may appoint.
s8.

Quebec

No provision.

Saskatchewan

On application of the parties to 2 or more arbitration proceedings the court may order:

(a) the arbitration proceedings to be consolidated, on terms it considers just;

(b) the arbitration proceedings to be heard at the same time, or one immediately after
another; or

(c) any of the arbitration proceedings to be stayed until after the determination of any one
of them.

If the parties cannot agree upon the choice of the arbitral tribunal the court may appoint.
s7.

Newfoundland

On application of the parties to 2 or more arbitration proceedings the court may order:

(a) the arbitration proceedings to be consolidated, on terms it considers just;

(b) the arbitration proceedings to be heard at the same time, or one immediately after
another; or

(c) any of the arbitration proceedings to be stayed until after the determination of any one
of them.

If the parties cannot agree upon the choice of the arbitral tribunal the court may appoint.
s9.

Northwest
Territories

Where the parties to 2 or more arbitration agreements agree to consolidate their respective
arbitral proceedings and cannot agree on a matter necessary to conduct a consolidated
arbitral proceeding the Court may on the application of one party with the consent of all the
other parties make such order in respect of that matter as it considers necessary for the
consolidation of the arbitral proceedings. s10.

Yukon Territory

On application of the parties to 2 or more arbitration proceedings the court may order:

(a) the arbitration proceedings to be consolidated, on terms it considers just;

(b) the arbitration proceedings to be heard at the same time, or one immediately after
another; or

(c) any of the arbitration proceedings to be stayed until after the determination of any one
of them.

If the parties cannot agree upon the choice of the arbitral tribunal the court may appoint.
S6.
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Jurisdiction | Applicable Rules to Substance Use of Other ADR Procedures
of Dispute, Failing Agreement
Model Law The law determined by the conflict No provision
of law rules the arbitral tribunal
considers applicable. Art.28(2)
Canada The law determined by the conflict No provision
of law rules the arbitral tribunal
considers applicable. s7.
Alberta The rules of law the arbitral tribunal For the purposes of encouraging settlement of a

considers to be appropriate given all
the circumstances surrounding the
dispute. s7.

dispute an arbitral tribunal may with the agreement of
the parties employ mediation, conciliation or other
procedures at any time during the arbitration
proceedings and, with the agreement of the parties,
the members of the arbitral tribunal are not disqualified
from resuming their roles as arbitrators by reason of
the mediation, conciliation or other procedure. s5.

The rules of law the arbitral tribunal
considers to be appropriate given all
the circumstances surrounding the
dispute. s28(3)

British Columbia

It is not incompatible with an arbitration agreement for
an arbitral tribunal to encourage settlement of the
dispute and, with the agreement of the parties, the
arbitral tribunal may use mediation, conciliation or other
procedures at any time during the arbitral proceedings
to encourage a settlement. s30(1)

of law rules the arbitral tribunal
considers applicable. s7.

Manitoba The rules of law the arbitral tribunal No provision
considers to be appropriate given all
the circumstances surrounding the
dispute. s7.
New The rules of law the arbitral tribunal For the purposes of encouraging settlement of a
Brunswick considers to be appropriate given all | dispute an arbitral tribunal may with the agreement of
the circumstances surrounding the the parties employ mediation, conciliation or other
dispute. s7. procedures at any time during the arbitration
proceedings and, with the agreement of the parties,
the members of the arbitral tribunal are not disqualified
from resuming their roles as arbitrators by reason of
the mediation, conciliation or other procedure. s5.
Nova Scotia The rules of law the arbitral tribunal For the purposes of encouraging settlement of a
considers to be appropriate given all | dispute an arbitral tribunal may with the agreement of
the circumstances surrounding the the parties employ mediation, conciliation or other
dispute. s8. procedures at any time during the arbitration
proceedings and, with the agreement of the parties,
the members of the arbitral tribunal are not disqualified
from resuming their roles as arbitrators by reason of
the mediation, conciliation or other procedure. s6.
Ontario The law determined by the conflict For the purposes of encouraging settlement of a

dispute an arbitral tribunal may with the agreement of
the parties employ mediation, conciliation or other
procedures at any time during the arbitration
proceedings and, with the agreement of the parties,
the members of the arbitral tribunal are not disqualified
from resuming their roles as arbitrators by reason of
the mediation, conciliation or other procedure. s3.

Prince Edward | The rules of law the arbitral tribunal

For the purposes of encouraging settlement of a

considered appropriate. Art.944.10

Island considers to be appropriate given all | dispute an arbitral tribunal may with the agreement of
the circumstances surrounding the the parties employ mediation, conciliation or other
dispute. s8. procedures at any time during the arbitration

proceedings and, with the agreement of the parties,
the members of the arbitral tribunal are not disqualified
from resuming their roles as arbitrators by reason of
the mediation, conciliation or other procedure. s5

Quebec According to the rules of law No provision
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Saskatchewan

The rules of law the arbitral tribunal
considers to be appropriate given all
the circumstances surrounding the
dispute. s6.

For the purposes of encouraging settlement of a
dispute an arbitral tribunal may with the agreement of
the parties employ mediation, conciliation or other
procedures at any time during the arbitration
proceedings and, with the agreement of the parties,
the members of the arbitral tribunal are not disqualified
from resuming their roles as arbitrators by reason of
the mediation, conciliation or other procedure. s4.

Newfoundland

The rules of law the arbitral tribunal
considers to be appropriate given all
the circumstances surrounding the
dispute. s8.

For the purposes of encouraging settlement of a
dispute an arbitral tribunal may with the agreement of
the parties employ mediation, conciliation or other
procedures at any time during the arbitration
proceedings and, with the agreement of the parties,
the members of the arbitral tribunal are not disqualified
from resuming their roles as arbitrators by reason of
the mediation, conciliation or other procedure. s6.

Northwest
Territories

The rules of law the arbitral tribunal
considers to be appropriate given all
the circumstances surrounding the
dispute. s9.

No provision

Yukon Territory

The rules of law the arbitral tribunal
considers to be appropriate given all
the circumstances surrounding the
dispute. sb5.

No provision

3-29




Canada
Annex

Jurisdiction

Recognition and Enforcement of Foreign Arbitral Awards

Model Law

35 (1) An arbitral award, irrespective of the country in which it was made, shall be
recognised as binding and, upon application in writing to the competent court, shall
be enforced subject to the provisions of this article and of article 36.

(2) The party relying on an award or applying for its enforcement shall supply the
duly authenticated original award or a duly certified copy thereof, and the original
arbitration agreement referred to in article 7 or a duly certified copy thereof. If the
award or agreement is not made in an official language of this State, the party shall
supply a duly certified translation thereof into such language.

36 (1) Recognition or enforcement of an arbitral award, irrespective of the country
in which it was made, may be refused only:

(a) at the request of the party against whom it was invoked, if that party
furnishes to the competent court where recognition or enforcement is sought proof
that:

(i) a party to the arbitration agreement referred to in article 7
was under some incapacity; or the said agreement is not valid under the law to
which the parties have subjected it or, failing any indication thereon, under the law
of the country where the award was made; or

(ii) the party against whom the award is invoked was not given
proper notice of the appointment of an arbitrator or of the arbitral proceedings or
was otherwise unable to present his case; or

(i) the award deals with a dispute not contemplated by or not
falling within the terms of the submission to arbitration, or it contains decisions on
matters beyond the scope of the submission to arbitration, provided that, if the
decisions on matters submitted to arbitration can be separated from those not so
submitted, that part of the award which contains decisions on matters submitted to
arbitration may be recognised and enforced; or

(iv) the composition of the arbitral tribunal or the arbitral
procedure was not in accordance with the agreement of the parties or, failing such
agreement, was not in accordance with the law of the country where the
arbitration took place; or

(v) the award has not yet become binding on the parties or has
been set aside or suspended by a court of the country in which, or under the law
of which, that award was made; or

(b)if the court finds that:

(i) the subject-matter of the dispute is not capable of settlement
by arbitration under the law of this State; or

(ii) the recognition or enforcement of the award would be
contrary to the public policy of this State.

(2) If an application for setting aside or suspension of an award has been made to a
court referred to in paragraph (1)(a)(v) of this article, the court where recognition
or enforcement is sought may, if it considers it proper, adjourn its decision and may
also, on the application of the party claiming recognition or enforcement of the
award, order the other party to provide appropriate security.

Canada

Same as Model Law

Alberta

Same as Model Law
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British Columbia

Same as Model Law

Manitoba

Same as Model Law

New Brunswick

Same as Model Law

Nova Scotia

Same as Model Law

Ontario

Same as Model Law, but also: for the purpose Articles 35 & 36 of the Model Law
an arbitral award includes a commercial award made outside Canada, even if the
arbitration to which it relates is not international as defined in Article 1(3) of the

Model Law. s10.

Prince Edward Island

Same as Model Law

Quebec A court examining an application for recognition and execution of an arbitral award
cannot inquire into the merits of the dispute. Art.951.1
Saskatchewan Same as Model Law

Newfoundland

Same as Model Law

Northwest Territories

Same as Model Law

Yukon Territory

Same as Model Law
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Jurisdiction Changes to award Interest and Costs
Model Law No provision No Provision
Canada No provision No provision
Alberta No provision No provision
British Columbia No provision Unless otherwise agreed by the
parties, the arbitral tribunal may
award interest, and costs which shall
be in its discretion and may include
fees and expenses of arbitrators and
expert witnesses, legal fees and
expenses, any other expenses
incurred in connection with the arbitral
proceedings, and specify the party
entitled to costs, the party who shall
pay the costs, the amount of costs or
method of determining the award, and
the manner in which the costs shall
be paid. s31(7)(8).
Manitoba No provision No provision
New Brunswick No provision No provision
Nova Scotia No provision No provision
Ontario No provision No provision
Prince Edward Island No provision No provision
Quebec The arbitrators may, on the application of | No provision
a party made within 30 days after
receiving the arbitration award correct
any error in writing or calculation or any
other clerical error in the award, interpret
a specific part of the award with the
agreement of the parties; render a
supplementary award on a part of the
application omitted in the award. Art.
945.6.
Saskatchewan No provision No provision
Newfoundland No provision No provision
Northwest Territories No provision No provision
Yukon Territory No provision No provision
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ENDNOTES

LArt. 1(1)

2 Subsection 5(2)

SArt. 19

*Art. 5

®Art. 9

®Art. 19

TArt. 22

8 Art. 11(1)

°Art. 28

YAt 31

YAt 35

2 Art. 36(2)

3 1n Canada, the federal Department of Justice prefers the term “ Dispute Resolution” rather than the
term “ Alternative Dispute Resolution”. A number of international organisations and institutions have
similarly begun referring to “DR”. The Department of Justice uses thisterm to refer to the range of
options available to resolve disputes, from the consensual to the adjudicative from negotiation to
litigation, Arbitration isincluded in this definition of DR. For the purposes of this section, referencesto
DR excludes arbitration and litigation.
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GENERAL OVERVIEW

Primary sources of law:

Chile follows the continental or civil law sysem. Legidation is the primary source of law as
opposed to case law or jurigorudence. The Civil Code of Chile! establishes that the force of
acourt decison islimited to that particular case.

The hierarchy of lawsis asfollows

The Political Condtitution of 1980: The Constitution must be respected above dl
laws, rules and regulations.

Organic Condtitutiond Laws, Qudified Quorum Laws and Interpretative Laws.
These laws require higher quorums in Congress than ordinary laws and are
esablished in the Conditution for certan reevant issues, and for the
interpretation of the Condtitution.

Other laws, including:

a Ordinary laws those approved by the legidature through the process
edtablished in the Condtitution;

a Decrees with the Force of Law? The Conditution’ provides that
Congress can grant to the President, the power, during no more than
one yedr, to enact rules on specific technical issues,

a Law Decrees enacted during emergency periods or "de facto"
governments under which Congress was not functioning (1925, 1931
and 1973-81); and

a Internationd Treaties published in the Official Gazette of Chile.

Adminigrative provisons: or the rules and regulaions® enacted by the Executive
power to implement the laws.

Contracts. According to the Civil Code, contracts are the equivaent of alaw to
the parties.
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Sources of law for dispute resolution outside of the courts:

No specific text, code or law exists on internationd commercid dispute resolution
mechanisms. Mainly, the law is found in internationd tresties retified by Chile, such asthe
New Y ork Convention, the Washington Convention, and the Inter- American Convention on
Internationd Commercid Arbitration of 1975 (the Panama Convention). The Chilean
Condtitution provides that international treaties must be approved by Congress® Once the
treaty is gpproved, a decree with its text is published in the Official Gazette of Chile, and
the treaty becomes law of the Republic, and its validity is equivaent to an ordinary law
passed by Congress, with the exception of treaties on essentid human rights that are
consdered superior to ordinary law and equivalent to the congtitutiona principles.

Chile participated at the Havana Conference of 1928, and in 1934 its Find Act was
adopted by Chile as the Code of Private International Law (Code of Bustamante). The
same Code was aso adopted in several Lain American countries. In the Code some
provisons are found on international dispute resolution. The Code of Bustamante was
adopted by Chile with the reservation that in case of conflicts between foreign legidation and
the Chilean Law, the latter will prevail.

Chile is a paty to severa Bilatera Investment Promotion and Protection Agreements
(IPPASs), which incorporate provisons on dispute resolution between an investor and a
government and between governments.

The Foreign Investment Statute (Law-Decree 600) provides® procedures for dedling with
complaints of discrimination againgt foreign investors. The complaints may be dedt with by
the Foreign Investment Committee or by the Chilean courts. The rights granted in the
Foreign Investment Statute are gpplicable only to those investors and investments that come
under this Statute.

The Code of Civil Procedure and the Code of Organisation of Tribunas contain specific
chapters on domestic arbitration rules, that may be applicable to international commercia
arbitration. Additiondly, in the Code of Civil Procedure, rules are found on the recognition
and execution of foreign decisons and awards.

Law-Decree No 2349 of the year 1978 establishes rules for arbitration with regard to the
International Financid and Economic Contracts of the Public Sector: The law permits the
choice of jurisdiction and the submission of disputes to foreign laws and foreign jurisdictions
comprising ordinary or arbitra courts for financid and economic contracts of the public
sector. However, it is forbidden for the State to stipulate in foreign investment contracts
which are governed by the Law-Decree 600 that differences shal be submitted to foreign
arbitra or ordinary courts.

The Canada-Chile Free Trade Agreement contains provisons on dispute resolution
including references to mediation and arbitration.
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Institutions for international commercial dispute resolution outside of the
courts:

Minigtry of Judtice
Address. Morande 107
Santiago

CHILE

Td: (56 2) 674 3100
Fax: (56 2) 696 6952

Foreign Investment Committee
Address. Tesatinos 120, piso 10
Santiago

CHILE

Td: (56 2) 698 4254

Fax: (56 2) 698 9476

The Chamber of Commerce of Santiago has established an Arbitration and Mediation
Centre.  The Centre has its own statutes on mediation and arbitration procedures, offers
mediation and arbitration services and has a rogter of qualified arbitrators and mediators.
The parties are free to choose other rules, as for example the rules of the International
Chamber of Commerce, Paris. The services of the Centre are open to any juridica or
natural person whether or not they are members of the Chamber of Commerce.

Santiago Arbitration and Mediation Centre
Chamber of Commerce of Santiago
Address. Santa Lucia 302, piso 3
Santiago

CHILE

Tel: (56 2) 360 7015
Fax: (56 2) 633 6395
Web site: www.camaracomercio.cl

The Chileen American Chamber of Commerce in collaboration with the American
Arbitration Association has recently set up an Arbitration and Mediation Centre for the
resolution of internationa commercia disputes arising between private parties.

Amcham Chile Arbitration and Mediation Center
Chilean American Chamber of Commerce
Address: Av.Americo Bespucio Sur 80 piso 9
Santiago

CHILE

Phone: (56 2) 290 9768 - 290 9700
Facamile: (56 2) 206 0911
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Web ste: www.amcham.cl
Recognition and enforcement of foreign arbitral awards:

Chile is a party to the New York Convention without reservation. The Convention was
published in the Official Gazette of Chile on 30 October 1975 by Decree of the Ministry
of Foreign Affairs No 664, in 1975.

Chile is dso sgnatory and has ratified the Panama Convention which aso includes
provisions on the enforcement of arbitral awards. This convention was aso adopted by
Chile without reservations by Law-Decree No 1.376 published in the Official Gazette of
Chile on 12 July 1976.

The Chilean Congtitution provides that international treaties must be approved by Congress.
Once the treaty is gpproved, a decree with its text is published in the Official Gazette of
Chile and the treaty becomes law of the Republic. Its vaidity is equivdent to an ordinary
law passed by Congress, with the exception of treaties on human rights that are considered
superior to ordinary law and equivaent to the specid laws of higher quorum established in
the Condtitution.

Settlement of disputes through ICSID or bilateral investment agreements:

Chile has been a party to the Washington Convention since 1992. The text of the Treaty,
Decree of the Minigiry of Foreign Affairs No 1304, was published in the Official Gazette
of Chile on 9 January 1992.

In addition, Chile has entered into the following bilatera Investment Promotion and
Protection Agreements. These have been published in the Official Gazette of Chile and
have the force equivaent to ordinary laws.

Country Decree No Publication Date
Argentina 1,822 27 February 1995
Czech Republic 1,401 2 December 1996
Crodtia 698 31 July 1996
China 920 14 October 1995
Denmark 11,345 30 November 1995
Ecuador 1,624 21 February 1996
Spain 291 27 April 1994
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France 1,164 5 December 1994
Ity 412 23 June 1995
Sweden 1,717 13 February 1995
Mdaysa 605 4 August 1995
Fnland 463 13 February 1996
Norway 1,119 4 November 1994
Venezuda 166 17 May 1994
United Kingdom 563 23 June 1997
Paraguay 986 16 September 1997
Philippines 1,237 6 November 1997
Portuga 35 24 February 1998
Rumania 1,055 27 August 1997
Ukraine 987 29 August 1997

The policy followed by Chile concerning dispute resolution in IPPAS is to provide a sngle
and find option of tribuna for resolving disputes. The dternatives are ether the courts or
arbitration. Once the forum is chosen, the investor cannot change it. The genera content of
dispute resolution clauses of the IPPAs is that disputes between contracting parties should
be solved through diplomatic channels whenever possible. If a solution is not reached, any
of the parties may request that the dispute be submitted to an ad-hoc Arbitra Court.

In Stuations where nationds of another contracting party claim that Chile has not complied
with its obligations or when rights of the investor are violated, the parties should first attempt
to solve the dispute amicably through consultation and negotiation. If after a reasonable time
(3 to 6 months) an agreement is not reached, the investor may ether request that the dispute
be submitted to internationa arbitration or to competent Chilean courts or administrative
authorities.  If the investor chooses arbitration and their country is a member of the
Washington Convention, the mechanisms dipulated by the Convention are available.
Alternatively, countries that have not yet adopted the Convention but have IPPAs with Chile
may apply for arbitration under UNCITRAL rules.
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Laws relating to commercial dispute resolution currently under review:

Currently there is a bill of law on abitration pending before congress. It is proposing, in
generd terms, to widen the scope and importance of arbitration in Chile. For example it
proposes to increase the range of matters that should be resolved through mandatory
arbitration. Although the pending bill of law refers mainly to domegtic arbitration, it has
provisons on commercia arbitration. Some international aspects may aso be included.

An agreement on internationd commercid arbitration was signed by Chile and Mercosur
countries (“Acuerdo Sobre Arbitrgje Comercid Internaciond entre Mercosur, la Republica
de Baliviay la Republica de Chile”) and its ratification is pending before Congress. Also,
Chile sgned a free trade agreement with Mexico (“Tratado de Libre Comercio entre la
Republica de Chile y los Estados Unidos Mexicanos’) which contains provisions on dispute
resolution and its ratification is pending before Congress.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

There is no separate arbitration law or code applicable to internationa disputes but severd
internationd treaties are gpplicable and a bill is currently before Congress (see above).

With respect to domedtic rules, the fundamenta principle is autonomy of the parties. Rules
for arbitration contained in the Code of Civil Procedure and in the Code of Organisation of
Tribunds are gpplicable in default of the parties not determining different rules.

Differences in the application of arbitration law to international and
domestic arbitration:

With respect to commercid matters, there is freedom to submit any type of dispute to
arbitration.  Currently, the Code of Organisation of Tribunals dready identifies certain
commercid matters that must be resolved through arbitration, for example matters relating to
Maritime Commerce. All matters concerning maritime commerce are subject to mandatory
arbitration when the amount in dispute exceeds 5000 specid drawing rights (SDRs) of the
International Monetary Fund’.

Limitations on types of dispute that may be arbitrated:

Matters that can not be submitted to arbitration are the exception, such as crimind and
family matters.

Extent of party autonomy to define procedure:

The domestic rules for arbitration procedures are found in the Code of Civil Procedure®. A
further set of rules regulating the jurisdiction and conduct of arbiters and arbitrators in their
judicid capacity, are found & The Code of Organisation of Tribunds’. In this regard, the
Condtitution®® dtates that the organisation and attributes of tribunas must be regulated
through a specid law with higher quorum™. This may dso include arbitrators and arbiters
because they are classfied asjudges when acting in ajudicia capacity.

The above-mentioned rules are mainly designed for domegtic arbitration with the exception
of those rules relating to decisons rendered by Foreign Tribunas®, where the proceedings
for the recognition of a foreign decison or award in Chile are regulated. Moreover, the
parties may establish their own rules. In the absence of party designated rules, these Codes
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will apply. It is possble therefore, for the parties to adopt, for example, the UNCITRAL
rules or any other rules of ther preference. The arbitration would have to be conducted
accordingly.

There is wide flexibility or autonomy for the parties to establish their own rules or to modify
the rules of prescribed codes which will apply in the absence of the parties agreement on a
different set of gpplicable rules. Minimal standards must be respected.

The Code of Organisation of Tribunds™ has established a dassification of arbiters and
arbitrators in three types.

Arbitrators ex aequo et bono are not bound to follow satutes or legal
provisons regarding the proceedings or with regard to the issuance of the
award. The award is to be granted in accordance with fairness and equity.
Consequently, the parties may establish a set of rules that the arbitrator must
apply, but minimal standards must aways be respected.

Arbitrators who are not bound to follow the lega requirements with regard to
the conduct of proceedings (such as the drict rules of evidence), but have to
issue their award in strict conformity with the law.

Arbiters who are bound by law, as the case of ordinary courts, both as regards
the procedure and the issuance of the award.

In domestic arbitration, if the parties do not specify the kind of arbiter or arbitrator, they are
deemed to have chosen an arbiter. An exception is an arbitration pursued according to the
Law on Corporations™, where in the absence of the parties' declaration, they are deemed to
have chosen an arbitrator ex aequo et bono.

In internationa disputes, arbitrators ex aequo et bono are commonly used. Thus, the parties
are given the freedom to choose the gpplicable rules.

Scope of Court intervention:

One of the basic principles with regard to arbitration in Chile is that arbiters and arbitrators
are invested with jurisdiction but not imperium. Although they can make an award, they
cannot themsalves gpply public sanctions for its enforcement. Where the use of a public
sanction is required, courts must intervene. For example, in arbitration, witness depositions
are on voluntary basis and they can only be forced to appear through the intervention of
courts. Court intervention can aso occur in relation to making some procedura orders,
provided that the parties have not precluded this option.

However, while the parties are empowered to exclude access to the courts for procedural
orders, they may not exclude orders relating to the conduct of arbiters or arbitrators
(complaint resource).
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Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

Thereis no prohibition on conducting arbitration in a foreign language in Chile as the parties
have freedom to choose the procedure and rules of the arbitration. Consequently they may
aso choose the language. Arhitration on internationa commercial matters is often conducted
in English and this fact has been dways accepted. However, if the award is to be
recognised and enforced in Chileits trandation into Spanish is required.

With respect to the nationdity, there is no prohibition or impediment to foreigners being
nominated arbitratorsin Chile. They must comply however with the requirements established
in the Code of Organisation of Tribunas®™ with regard to age, legd capacity, and &bility to
write and read.

The Panama Convention expresdy recognises that foreigners are entitled to be nominated as
arbitrators.

However, in order to be nominated as arbiter the Code of Organisation of Tribunas
requires the person to be a lawyer, because the arbiter has to apply the law, both in the
proceedings and with regard to the substance of the award. With respect to nationdity,
pursuant to the Code of Organisation of Tribunas'®, only Chilean citizens can practice as
lawyers, unless otherwise provided in internationd treeties (Chile has sgned agreements with
Colombia, Ecuador, Uruguay and Spain). This means in practice that because arbiters must
be lawyers, they will be Chilean. This differs from arbitrators ex aequo et bono, generaly
nominated in internationa disputes, who do not need to be alawyer nor Chilean.

Note that as most commercid domestic and international disputes are entrusted to
arbitrators, the redtrictions to being nominated as arbiter are not consdered to be a
ggnificant impediment to the use of arbitration as a mechaniam for internationd dispute
resolution.

Law applicable to substance of dispute:

The paties may choose foreign laws to govern the substance of the dispute, unless
incompetible with any international tregties Sgned by Chile or incompatible with the
fundamenta principles of the nationd lega order.

It isaso possbleto use the rules of an internationd arbitration ingtitution.

Decision making by arbitral tribunal and form of award:

The degree of regulation of the award in domestic arbitration depends on whether an arbiter
or arbitrator is chosen. Arbiters must render the decision with the same requirements as a
judge, while arbitrators have much wider flexibility. However the law sets minimd
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gandards. In internationa arbitration, the award must comply with the requirements of the
New York Convention or Inter-American Convention if it is to be recognised and enforced
in Chile

Confidentiality:

Arbitral procedure is handled by a private judge (the arbitrator or arbiter). Thus the matter is
taken out of the public courts. It is dso possble for the parties to sign a confidentidity
agreement. However, pursuant to the Code of Civil Procedure®’, once the case is finished
the award must be filed in the office of the authority where a case resolved by an ordinary
judgeisfiled. Consequently, confidentidity is not tota.

Recourse against an award and admissible grounds:

Chile is a party to the New York Convention and Inter-American Convention. The only
reasons for declining to enforce a foreign award are those established in these conventions.
It is necessary to bear in mind that an award must not be in contravention of public legd
order to be enforcesble.

With regard to domestic awards, the measures available depend on whether or not the
parties have renounced their right to seek procedural orders.

Recognition and enforcement:

The Code of Civil Procedure establishes the exequator procedure for the recognition of
foreign judgements and foreign arbitra awards'® A foreign arbitrd award can not be
recognised without the exequator .

The exequator proceeding before the Supreme Court is conastent with the New York
Convention. In this regard, the Code of Civil Procedure requires that a certified copy of the
foreign award be filed with the Supreme Court of Chile.*®

According to Chilean law, the execution of domegtic arbitra awards and foreign awards
recognised in Chile through the exequator procedure are directly enforceable in Chile and
no recognition or further procedure is necessary. Awards are enforceable in the same way
as decisons rendered by courts.

Arbitral awards may be formally executed before the arbitrator or arbiter or before ordinary
courts. The election between these two dternatives for execution of an award belongs to the
requesting party. |If, for the execution of an award the use of the public sanctions or
compulsory measures are necessary or rights of third parties are involved, the courts must
intervene.
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For the execution of aforeign award, the court will notify the other party of the request for
enforcement of the decison and the party will be given aterm equivaent to the term granted
to defendants in ordinary proceduresto file a statement of defence. The court may proceed
whether or not the respondent has filed arguments and may take into account the public
interest™.

The competent court for the execution of the foreign decison or award is the court where
the matter would have been filed in Chile.
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

There is along tradition and recognition of arbitration in Chile deting from the early days of
the independence. Arbitration is widely used as an dternative dispute resolution for
commercial matters.

ADR however, is increasingly gaining popularity. The Chamber of Commerce of Santiago
has inaugurated a mediation service and the Minigtry of Justice is proposing to introduce a
nationa mediation system, to be mandatory for family matters.

Forms of ADR available for commercial disputes:

Outside of the court system and apart from arbitration which is dedlt with above, conciliation
and mediation are available. Both of these procedures normally require the consent of both
parties before they can be initiated. If there is a mutualy accepted outcome, the result will
be a transaction contract.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

Once alawsuit isfiled, conciliation is established as a mandatory step for the most civil cases
(with afew exceptions). The new law on consumer protection, recently enacted, establishes
amandatory kind of mediation or conciliation.

Arbitration is avallable and widdy used. Administered arbitration is dso gaining popularity.
Although there is no law on mandatory mediation, this dternative form of dispute resolution
is avalable at the Arbitration and Mediation Centre of the Chamber of Commerce of
Santiago on voluntary basis.

Legal implications flowing from choices between the various
procedures:

In generd terms, the parties have freedom of choice. The exception is conciliation, which in
most civil cases must be conducted by the judge. On the other hand, a limited number of
issues are subject to mandatory arbitration, such as maritime disputes.
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Rules, if any, defining the role and procedures of mediator:

In Stuations where conciliation is mandatory it must be carried out by the judge according to
the Code of Civil Procedure™. With regard to mediation, there are no rules. However, if a
mediation is caried out a the Chamber of Commerce of Santiago Arbitration and
Mediation Centre, they have their own statute and code of ethics for mediators.

Resort to arbitration or courts during ADR:

Mediation is dways carried out on avoluntary basis. Any of the parties may resort to courts
or arbitration during mediation without suffering any lega consequences.

Mediation is based only on the will of the parties without any legd mandated rules. Thus,
any of the paties may withdraw from mediation a any moment and initiate a court
procedure. At the sametime, if a court procedure is dready initiated, thereis no obstacle in
using mediaion that may be dso terminated a any time by any of the parties to continue or
initiate alawsuit before courts.

Confidentiality and admissibility of evidence in other proceedings:

In mediation, confidentidity could be a matter of professond privilege that exigts, for
example, between a lawyer and client. In practice, confidentidity would generdly be
protected by sgning a confidentidity agreement, including a pend dause should the
agreement be broken.

Recognition and enforceability of settlements:

The agreement reached between the parties outside the court islegally a transaction contract
and can be recognised by the court as ajudicid decison for its execution. The transaction
contract is regulated in the Civil Code of Chile. An agreement reached in a conciliation at
court has the force of a decision rendered by the judge and it is enforceable according to the
Code of Civil Procedure.® Exceptiondly, some agreements reached before adminigirative
authorities, as for example agreements reached before Labour adminigtrative authorities,
may aso bevalid asjudicid decisons,
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Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

Bascdly, limitaions on the choice of ADR and the jurisdiction of the mediator in
commercid disputes agpply to disputes involving the public sector or the State of Chile. With
a few exceptions (Law on Public Concessions and Economic and Law Decree 2349 of
1978) the State' s capacity for being a party in ADR is limited or forbidden.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

As mediaion is a consensua process, there is no redtriction on the nationality of mediators.

Aslong asit is accepted by the parties, the mediator may be of any naiondity. Thesameis
vaid for legd representation.
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GENERAL OVERVIEW

Primary sources of law:

Statute law
The primary source of law in the Peopl€ s Republic of China (PRC) islegidation.

Sources of law for commercial dispute resolution outside of the court
system:

In generd, laws for commercia dispute resolution outside the court system are to be found
in the following publications (not exhaudtive but illugtrative):

Gazette of the Standing Committee of the National People’'s Congress of the
People€' s Republic of China

Gazette of the State Council of the People' s Republic of China

Gazette of the Ministry of Foreign Trade and Economic Co-operation
(MOFTEC)

Jurisprudence Annua

Internationa Law Annud

Compilation of Laws and Adminigtrative Regulations by the Bureau of
Legidative Affairs of the State Council, PRC.

Institutions for international commercial dispute resolution outside of the
courts:

China International Economic And Trade Arbitration Commisson (CIETAC)
China Maritime Arbitration Commisson (CMAC)

Beijing Mediation Centre

CIETAC Sub-commissons

Other Regiond Mediation Centres

The firgt three bodies are subordinate sections of the China Council for the Promation of the
International Trade (CCPIC). The Foreign Trade Arbitration Commission was established
in 1954, renamed the “Foreign Economic and Trade Arbitration Commisson” in 1980, and
then renamed again as CIETAC in 1998. CIETAC handles cases covering dl disputes
arigng from international economic and trade transactions.

CMAC, st up as “Maritime Arbitration Commission” in 1958 and renamed CMAC,
resolves contractual or non-contractua maritime digputes by means of arbitration.

5-1



People’s Republic of China
Overview

The Beijing Mediation Centre, established in 1987, is respongble for settling disputes
concerning internationa trade, finance, investment, technology transfer, project contracting,
trangportation, insurance and other commercia transactions.

The principa address of these three Commissionsis:

6/F Golden Land Building

32 Liang Ma Qiao Road

Chaoyang Didtrict

Beijing 100016
PEOPLE'SREPUBLIC OF CHINA
Td: (86 10) 6464 3520

Fax: (86 10) 6463 3500; 6464 3520

In line with an increase of casdload, CIETAC has set up two sub-commissonsin Shenzhen
and Shanghal. The two sub-commissions are an integra part of CIETAC.

Shenzhen Commission

17/F,59 Shennan Zhong Road
Shenzhen 518031
PEOPLE’'SREPUBLIC OF CHINA
Tel: (86 755) 336 5877; 336 5885
Fax: (86 755) 336 4776

Shangha Commisson

33, Zhongshan Road (E.1)

Shanghai

PEOPLE’'SREPUBLIC OF CHINA
Tel: (86 21) 6329 5443; 6323 3710
Fax: (86 21) 6329 1442; 6329 5332

If maritime arbitration increases, it is foreseesble that CMAC will dso set up sub-
commissonsin other placesin China.

A recent amendment to CIETAC rules permits CIETAC arbitration to be held in places
other than Beljing, Shanghai and Shenzen which was previoudy the postion The new rule!
provides that where the parties have agreed the place of arbitration the hearing will be
conducted in that place. Where there has been no such agreement, the arbitration will be
conducted in Beijing, Shenzen or Shangha.

Besdes CIETAC and CMAC, other legdly established arbitration commissions may be st
up under the Centrd Government in the municipaities where the People s Governments of
provinces and autonomous regions are located or, if necessary, in other cities. The People's
Governments of the specified municipdities and cities are responsble for organisng the
relevant departments and the commissons. These abitration commissons are mainly
responsible for resolving disputes between Chinese citizens. However, upon the application
by the parties they can accept and deal with foreign related cases.
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In addition to the Beijing Mediation Centre, CCPIC has established other mediation centres

in 34 cities. They are:

Capital Mediation Centre
Tel: (86 10) 6523 7783; 6512 5180
Fax: (86 10) 6512 5165

Sanxi Mediation Centre
Tel: (86 29) 729 2732
Fax: (86 29) 729 1461

Dalian Mediation Centre
Tel: (86 411) 281 5733; 280 6905
Fax: (86 411) 282 2287

Fujian Mediation Centre
Tel: (86 591) 784 2749
Fax: (86 591) 784 2827

Jiangsu and Nanjing Mediation Centre

Tel: (86 25) 771 3432; 440 1714; 440
1525
Fax: (86 25) 771 3048; 440 1937

Tianjin Mediation Centre
Tel: (86 22) 2231 1891
Fax: (86 22) 2230 1344

Guandong Mediation Centre
Tel: (86 20) 8657 8331
Fax: (86 20) 8658 1343

Liaoling and Shengyang Mediation Centre
Tel: (86 24) 686 4832
Fax: (86 294 686 4791

Guangxi Mediation Centre
Tel: (86 771) 585 3246; 282 9845
Fax: (86 771) 282 9845

Ha'erbin Mediation Centre
Tel: (86 451) 233 3748
Fax: (86 451) 233 3772

Shanghai Mediation Centre
Tel: (86 21) 6323 3710;6323 0351
Fax: (86 21) 6329 1442

Sichuan Mediation Centre
Tel: (86 28) 334 7437
Fax: (86 28) 332 6884

Pudong Mediation Centre
Tel: (86 21) 5877 0967; 5888 2626
Fax: (86 21) 5840 5423

Shandong Mediation Centre
Tel: (86 532) 287 0011; 286 2400
Fax: (86 532) 287 9938

Hebei Mediation Centre
Tel: (86 311) 708 3040
Fax: (86 311) 704 4103

Shanxi Mediation Centre
Tel: (86 351) 202 4102
Fax: (86 351) 404 6433

Henan Mediation Centre
Tel: (86 371) 381 5785; 394 3388
Fax: (86 371) 393 6504

Nibo Mediation Centre
Tel: (86 574) 730 6027
Fax: (86 574) 729 2596

Hunan Mediation Centre
Tel: (86 731) 229 1402
Fax: (86 731) 228 6994

Zhejiang Mediation Centre
Tel:  (86571) 517 8452; 515 7532
Fax: (86 571) 515 0098

Wuhan Mediation Centre
Tel: (86 27) 575 9545
Fax: (86 27) 579 7464

Hubei Mediation Centre
Tel: (86 27) 577 3941
Fax: (86 27) 5775174

Sanxi Mediation Centre
Tel: (86 29) 729 2732
Fax: (86 29) 729 1461

Hainan Mediation Centre
Tel: (86 898) 677 7401
Fax: (86 898) 675 0030
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Xiamen Mediation Centre
Tel: (86 592) 602 2027; 602 1666;
Fax: (86 592) 602 2377

Gansu Mediation Centre
Tel: (86 931) 861 8486
Fax: (86 931) 861 8083

Zhuhai Mediation Centre
Tel: (86 756) 225 3532; 225 3524
Fax: (86 756) 222 8640

Anbui Mediation Centre
Tel: (86 551) 282 2294
Fax: (86 551) 282 2950

Neimenggu Mediation Centre
Tel: (86 471) 696 5404; 696 2766
Fax: (86 471) 696 2138

Yunnan Mediation Centre
Tel: (86 871) 316 9684; 313 6758
Fax: (86 871) 3136574

Chongqging Mediation Centre
Tel: (86 23) 6381 7749; 6384 9209
Fax: (86 23) 6384 1115

Xinjiang Mediation Centre
Tel: (86 991) 288 2784
Fax: (86 991) 286 0456

Jilin Mediation Centre
Tel: (86 431) 562 5201; 562 7011

Heibe Mediation Centre
Tel: (86 456) 822 4105

Fax: (86 431) 271 6259 Fax: (86 456) 822 3110

Heilongjiang Mediation Centre
Tel: (86 451) 260 1073
Fax: (86 451) 260 1075

Recognition and enforcement of foreign arbitral awards:

China acceded to the 1958 Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (New Y ork Convention) in 1987 with two reservations;

Chinawill apply the Convention only on the basis of reciprocity; and

China will goply the Convention only to differences arisng out of legd
relaionships, whether contractud or not, that are consdered as commercia
under the nationd law of China

China is a member dtate to the Hague Convention on the Service Abroad of Judicid and
Extra-judiciad Documentsin Civil or Commercid Matters. China has aso recently acceded
to the Hague Convention on the Taking of Evidence Abroad in Civil or Commercid
Matters. In respect of the former, China has made reservations relating to Articles8 and 9,
Article 10, sub-paragraph a, Article 10, sub-paragraph b and ¢, Article 11 and Articles 24
and 25.

In China, the commitments created by the New York and Hague Conventions are
implemented mainly through the Civil Procedure Law of the PRC. Actions to enforce foreign
awards and judgements are taken in the Intermediate Peopl€' s Courts.

5-4




People’s Republic of China
Overview

Settlement of disputes through ICSID or bilateral investment agreements:

China became a party to the Washington Convention (ICSID) in 1990.

China has dso concluded 82 hilaterd investment agreements with other jurisdictions up to
May 1997, including: Sweden, Germany, France, the BelgianLuxembourg Economic
Union, Finland, Norway, Itay, Thaland, Denmark, Netherlands, Austria, Singapore,
Kuwait, Sii Lanka, Britain, Switzerland, Poland, Austrdia, Japan, Maaysia, New Zedand,
Pakistan, Bulgaria, Ghana, Turkey, Papua-New Guinea, Hungary, Mongolia, the Czech and
Sovak Federa Republics, Portugd, Spain, Bolivia, Philippines, Korea, Argentina, Vietnam,
Laos, Albania, Georgia, Croatia, United Arab Emirates, EStonia, Slovenia, Lithuania,
Uruguay, Azerbajan, Ecuador, Chile, Icdland, Egypt, Peru, Romania, Jamaica, Indonesia,
Sultance of Oman, Israel, Cuba, Yugodavia, Saudi Arabia, Mauritius, Zimbabwe, Lebanon,
Zambia, Cambodia, Bangladesh, Algeria, Syria. USSR, Uzebekistan, Kazakhstan,
Kirghiszstan, Greece, Armenia, Ukraine, Moldovia, Turkmenistan, Tadzhikistan, Morocco,
Gabon, Cameroon, Nigeria

Laws relating to commercial dispute resolution currently under review:

No laws relaing to international commercid digpute resolution are currently under review.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

Arbitration Law

Specid Provisons on Foreign Related Arbitration
UNCITRAL Modd Law

Arbitration Rules

The Arbitration Law of the People's Republic of China (Arbitration Law) is based on the
UNCITRAL Modd Law. It was promulgated on 31 August 1994 and came into force on
1 September 1995. In the event that provisons on arbitration made before 1 September
1995 conflict with the Arbitration Law, the Arbitretion Law prevalls.

Differences in the application of arbitration law to international and
domestic arbitration:

The Arbitration Law consgsts of 8 chapters, Chapter VII of which is titled “Specid
Provisons on Foreign-Related Arbitration”. The provisons of Chapter VII gpply to the
arbitration of dl disputes arisng from foreign economic, trade, transportation or maritime
matters. In the absence of specific provisonsin Chapter VI, other relevant provisons of the
Arbitration Law apply.

Limitations on types of dispute that may be arbitrated:

According to the Arbitration Law, disputes over contracts and disputes over property rights
and interests between citizens, legd persons and other organisations as equa subjects of law
may be submitted to arbitration.

The following types of dispute can not be resolved by way of arbitration.

Disputes over marriage, adoption, guardianship, child maintenance and
inheritance.

Adminigrative disoutes faling within the jurisdiction of the rlevant adminigtretive
organs according to law.

Extent of party autonomy to define procedure:

The Arbitration Law provides that rules for foreign-related arbitration may be made by the
China Council for the Promotion of Internationd Trade (which acts as the China
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Internationa Chamber of Commerce) in line with the relevant provisions of the Arbitration
Law and the Civil Procedure Law. The current Arbitration Rules, adopted by the China
International Chamber of Commerce for CIETAC and CMAC respectively, have been in
effect snce 1 October 1995. A number of important changes were made to these rules that
came into effect on 10 May 1998. The recent amendments apply to arbitration commenced
after 10 May 1998 and to arbitration proceedings commenced before that date if the parties
agree. Whereas previoudy, parties submitting a dispute to CIETAC were deemed to be
accepting the CIETAC rules, the amendment provides that if the parties have agreed
otherwise, and subject to the gpprova of CIETAC, the parties can include other rules in
their arbitration agreement.

Most noteworthy of the new rules is an amendment to the rule requiring that dsputes
referred to CIETAC must be “international or foreign related™. Under the amended article,
CIETAC now has jurisdiction over disputes “arisng from contractua or non-contractua
economic and trade transactions’.* The types of dispute that may be determined by
CIETAC include:

international or foreign related disputes,
disputes relating to the Hong Kong SAR, Macau, or Taiwan;

disoutes between foreign invetment enterprises (wholly owned foreign
enterprises, equity joint ventures, and contractud joint ventures) and disputes
between foreign investment enterprises and another Chinese legd person
and/or economic organisation;

disoutes aigng from project financing, invitations for tender bidding,
congtruction, and other activities conducted by Chinese legd persons, physica
persons and/or other economic organisations by using the capitd, technology
or sarvice from foreign countries, internationa organisations or from the Hong
Kong SAR, Macau and Taiwan; and

disputes that may be recognised by CIETAC in accordance with the specid
provisons of, or upon specid authorisation from, the law or adminigrative
regulations of the Peopl€ s Republic of China®

Scope of court intervention and availability of courts for interim relief:

The Arbitration Law providesthat every arbitration shal be legally conducted independently
of any intervention of adminigrative organs, socid organisations and individuas. However,
when the vaidity of the arbitration agreement is in dispute a People’'s Court may accept a
case.

If one of the parties objects to the validity of the arbitration agreement, they may apply to
the arbitration commission for a decison or to a People’s Court for a ruling. Where one
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party gpplies to the arbitration commisson while the other to a People's Court, the ruling
given by the People's Court will prevail.

Where one of the parties initiates an action before a People€'s Court without stating the
exigence of a vdid arbitration agreement, the People's Court shdl rgect the action
provided that the other party submits the agreement to the Court before the first hearing of
the case. The Court shall deem the arbitration agreement to have been waived by the other
party and proceed with the hearing if the latter fails to submit the agreement to the Court
before the first hearing of the case.

China applies a sngle ruling system to arbitration. Once an arbitration award has been
made, neither an arbitration commisson may rehear the matter, nor shal a People's Court
accept an action submitted by any party in respect of the same matter. On the other hand,
where a People’'s Court has ruled to cance an arbitration award or to disdlow its
enforcement, the parties may re-apply for arbitration based on a new agreement between
them or initiate lega proceedings with a People’s Court in respect of the same maiter.

If one of the parties gpplies for property preservetion, the arbitration commission shall
submit the gpplication to a Loca People’s Court in the place where the party against whom
the application & filed or the said property is located. This is a change from the previous
provision which required the application to be made to an Intermediate People' s Court.

Source and scope of procedural rules:

According to the Arbitration Law, foreign arbitration rules are formulated by the China
Internationa Chamber of Commerce in accordance with the Arbitration Law and the
relevant provisons of the Civil Procedure Law.

Procedural rules made by CCPIC for CIETAC and CMAC cover matters of application
for arbitration, defence and counter-clam, formeation of the arbitrd tribund, hearing and
award etc. Once the parties agree to submit their dispute to CIETAC or CMAC, they are
not able to make changes to their arbitration rules.

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

The Chinese language is the officid language of CIETAC and CMAC. However, if the
parties have agreed otherwise, their agreement shdl prevail. Non-citizens may be engaged
by the CCPIC as members of an arbitra tribuna and can aso be authorised by the parties
to act as arbitration agents.

Law applicable to substance of dispute:
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When arbitrations are held in China, it is permissible for foreign laws to govern the substance
of the dispute. According to the Foreign Economic Contract Law of the PRC, parties to a
contract may choose the law to be applied to the settlement of the disputes arising from the
contract. In the absence of such a choice by the parties, the law of the country that hasthe
closest connection with the contract applies. However, contracts for Chinese-foreign equity
joint ventures, Chinese-foreign co-operative joint ventures and Chinese-foreign co-operative
exploitation and development of natura resources to be performed within the territory of the
PRC shdl be governed by laws of the PRC. Internationa usage may gpply in the event that
no relevant provisions stipulated by laws of the PRC exidt.

Decision-making by arbitral tribunal and form of award:

According to the Arbitration Law, an award shall be based on the opinion of the mgjority of
the arbitrators. The opinion of the minority shal be part of the written record. If the tribunal
is unable to reach a mgority decision, the matter shall be decided by the presiding arbitrator.

The cdlams of the parties, the matters in dispute, the legal grounds upon which an award is
given, the results of the judgement, the responsbility for the arbitration fees and the date of
the award given shdl be st forth in the award. The parties may agree that the mattersin
dispute and its the lega grounds need not be stated in the award. The award shal be signed
by the arbitrators and sedled by the arbitration commisson. An arbitrator who disagrees
with the award may dect ether to Sgn or not to Sign it.

The parties may, within 30 days of the receipt of the award, request the arbitration tribuna
to correct any typographical, caculation errors or matters which had been awarded but
omitted in the award.

Confidentiality:

The confidentidity of arbitra proceedings and awards is protected by law. According to the
Arbitration Law and Arbitration Rules for CIETAC and CMAC, an arbitration shall not be
conducted in public. When a case is heard in closed sesson, neither the substantive nor the
procedurd matters of the case shall be disclosed to outsders. |If parties agree to a public
hearing, the arbitration may proceed in public, except in cases concerning state secrets.
When parties agree, the matters in dispute and the legd gounds need not be stated in the
award.

Recourse against an award and admissible grounds:

A People's Court shdl, after examination and verification by collegiate bench, rule to set
asde or decline to enforce an arbitration award if a party provides evidence proving that the
arbitration award involves one of the following circumstances’

59



People’s Republic of China
Arbitration

the contract which is the subject of dispute does not contain a vaid arbitration
clause nor is there a subsequent arbitration agreement in writing;

the party againg whom the application is filed was not duly notified as to the
appointment of the arbitrator or the arbitration proceedings, or they were unable
to state their case due to reasons beyond their control;

the compostion of the arbitrd tribuna or the procedure for arbitration was not
in conformity with rules of arbitration; or

matters decided, exceeded the scope of the arbitration agreement or the limits of
authority of the arbitration tribund.

The Peopl€'s Court is required to render its decision for cancellation of the award or for
reglection of the gpplication within two months after the recaipt of the gpplication for setting
asde an arbitration award. If the court decides that the case should be re-arbitrated by the
arbitration tribund, the court shdl prescribe time limits for re-arbitrating the case and
suspend the procedure to cancel or set aside the award. If the arbitration tribund declinesto
re-hear the arbitration, the court shdl rule to resumeits hearing of the application.

Recognition and enforcement:

When one party fails to comply with an arbitration award, the other party may apply to the
intermediate People’s Court in the place where the party againg whom the gpplication is
made or the said property is located for enforcement of it. The Court shal enforce the
award.

If aparty applies for enforcement of an award, while the other applies for it to be st asde
or not enforced, the People’'s Court, upon receiving such applications, shal suspend the
enforcement process to dlow both claims to be heard. If the court rules to set asde an
award, it then shdl rule to terminate enforcement. However, when a court rgects an
application for setting aside an award, then the enforcement procedure is resumed.

A People's Court shall, after examination and verification by collegiate bench, rule not to
enforce an award if the party against whom an agpplication is made provides evidence that
the arbitration award involves one of the circumstances prescribed in Clause 1, Article 260
in the Civil Procedure Law.

In a stuation where enforcement of an arbitration award is disdlowed, the parties may re-
aoply for arbitration based on a written arbitration agreement or file a lawsuit with a
People' s Court.

When one party seeks enforcement of a legdly valid arbitration avard and the other party
or his property subject to enforcement is located outside of the territory of the PRC, the
aoplicant may gpply directly to the foreign court with jurisdiction for recognition and
enforcement of the award.
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

ADR isrecognisad within the jurisdiction of China

Forms of ADR available for commercial disputes:

Condiligtion and mediation are the main forms of ADR for commercid disputesin China

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

The Mediation Rules for the Beijing Mediation Centre require that the Centre shal accept a
case only after the parties have reached a mediation agreemert or consented to mediation.
The Centre will not commence mediation without the confirmation of the respondent to the
mediation agreement within the specified time limit.

The parties may choose to sttle their dispute through conciliation or mediation after the
commencement of arbitration a any time before an award is given. If, after conciliation, an
agreement is reached, the parties may either apply to the arbitration tribuna for an award
based on the conciliation agreement or withdraw the arbitration gpplication.

The Civil Procedure Law, contains provision for the parties to an arbitration to voluntarily
resort to mediation by a People’'s Court before the matter is arbitrated. If mediation is
unsuccessful, the arbitration should proceed and an award should be made promptly. If a
Settlement agreement is reached by mediation, the arbitration tribund will prepare the
mediation statement or the award on basis of the settlement agreement. The mediation
Statement has the same effect as an award.

Legal implications flowing from choices between the various
procedures:

If aparty re-submits a dismissed application to the Arbitration Commission, the Chairman of
the Commisson shall decide the gppropriate manner of dedling with the dispute. If it is
agreed that the parties should proceed by way of mediation rather than arbitration, the
arbitration tribuna shal mediate between them in a manner it considers appropriate. Where
the parties reach a settlement in the course of mediation by the tribuna, such settlement shdll
be deemed to have been reached through the tribund’s mediation. When the mediation is
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successtul, the tribunal shal make a mediation statement or award based on the mediation
sttlement, either of which has the same effect.

In the course of abitration, the arbitration tribund may conduct mediation upon the
consensus of the parties to a dispute. The parties may dso atempt conciliation during the
arbitration or mediation. Where a settlement is reached, the conciliation settlement may be
regarded as one reached through the tribund’s mediaion and can be legaly enforced.
Moreover, any mediation settlement reached in the process of arbitration is subject to the
compulsory enforcement by the People' s Courts.

A mediation settlement reached through the mediation of a People’'s Court before acase is
tried has the same legd effect as an award (see above).

Based on ther free will, the parties to a digoute may resort to conciliation between
themsalves. A condiliation settlement islegdly binding between them as a contract.

Rules, if any, defining the role and procedures of mediator:

The Mediation Rules for the Beljing Mediation Centre, provide for the Centre to maintain a
pand of mediators. They are sdected and appointed by CCPIC. When applying for

mediation, the parties should gppoint or authorise the Centre to appoint one or two
mediators from the Centre' s pand. The mediators will conduct the mediation in the way they
consider appropriate.

If the mediation fails, the mediators may, with the consent of the parties, be appointed as
arbitrators in the subsequent arbitration proceedings.

The Arbitration Rules for CIETAC and CMAC provide that the parties should separately
gppoint or authorise the Chairman of the Arbitration Commission to gppoint an arbitrator
from the Arbitrators Pandl of the Arbitration Commission. The third arbitrator, who acts as
the presding arbitrator, shal be jointly appointed by the parties or gppointed by the
Chairman upon the parties’ joint authorisation. In the absence of such joint gppointment or
the joint authorisation to make the gppointment within the specified time limit, the Chairman
has the power to gppoint the presiding arbitrator. The presiding arbitrator and the two
gppointed arbitratorsjointly form an arbitration tribunal to hear the case.

The parties may dso jointly gppoint or jointly authorise the Chairman to appoint a sole
arbitrator to form an arbitration tribund to hear the case done.

In repect of conciliation, the Arbitration Law provides that after the commencement of an
arbitration, the parties may sttle the dispute through conciliation. They may ether apply to
the arbitration tribunal for a consent award based on the conciliation agreement reached
between them or withdraw the arbitration application.

If asettlement fails after the conclusion of a conciliation agreement and the withdrawa of the
arbitration application, the parties may re-goply for arbitration based on their origind
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arbitration agreement.  In respect of mediation, the Arbitration Law provides that the
arbitration tribunal may first mediate before giving an avard. Where the parties voluntarily
submit to mediation, the tribuna should proceed accordingly. If mediation fails, an award
shdl be made promptly.

Resort to arbitration or courts during ADR:

The Civil Procedure Law provides that when hearing a case, the People’'s Court shall
conduct mediation based on the will of the parties and clarification of facts. Either one judge
or the collegid bench may be mediators. Mediation is conducted in the same place where
the court is located and smple procedures are adopted to notify the parties and witnesses to
appear in court. The court may ask relevant individuals and units to assist the mediation. The
mediation agreement should be reached with the consent of the parties and without duress.
When an agreement is reached, the court makes a mediation statement that becomes valid
once the parties sign and accept it.

When no agreement can be reached or one of the parties falls back on their word before the

completion of the agreement, the court shal judge the case in the norma manner.

Confidentiality and admissibility of evidence in other proceedings:

Mediators may meet or communicate with the parties together or separately. When the
mediators receive information from a party, they may disclose it to the other party.
However, when required to keep the information confidentia, the mediators shall not reved
it to the other party.

No specid rules have been given to govern confidentidity and admisshility of evidencein
other proceedings.

Recognition and enforceability of settlements:

See above.

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

ADR is completely up to the choice of the partiesin digoute and no limitation has been made
to thejurisdiction of the mediator in commercid disputes.
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Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

In respect of mediation before the arbitration commission, there are no redtrictions on the
nationality of mediators. By contrast, in respect of mediation in the court system, foreigners
must have Chinese legd representation.
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GENERAL OVERVIEW

Primary sources of law:

Basic Law

Statute law

Arbitration Ordinance
Common law (or case law)
Equity and customary law

Hong Kong, China practises common law, which rdies heavily on case law. Staute law is
aso avery important source of law in Hong Kong, China. The most prominent Satute isthe
Basic Law. It is enacted by the National People' s Congress of China and it provides for,
among other things, the basic systems for Hong Kong, China. It dso implements the 1984
Sno-British Joint Declaration on the Question of Hong Kong. With the exception of the
Basic Law and a smdl number of nationd laws of Chinathat are stipulated in the Basic Law
as applying to Hong Kong, China, dl other legidation is passed and enacted by the
legidative body of Hong Kong, China and promulgated by the Chief Executive of Hong
Kong, China Other sources of law include the rules of equity and cusomary law.

Sources of law for commercial dispute resolution outside of the courts:

The Arbitration Ordinance' establishes the framework for domestic and internationa
arbitration and other means of dternative dispute settlement. It contains among other things
provisons relaing to the judicid treatment of arbitration procedures, enforcement of
arbitration agreements and arbitral awards. As ameatter of policy, the Government of Hong
Kong, China actively encourages the settlement of commercid disoutes by dternative means
of dispute resolution. In many Government contracts, provisons are included obliging
parties to the contracts to resolve any dispute by means of arbitration, conciliation or
mediation. The Government has adso encouraged and contributed to the establishment of
the Hong Kong Internationd Arbitration Centre (HKIAC).

Institutions for international commercial dispute resolution outside of the
courts:

Hong Kong Internationa Arbitration Centre (HKIAC)
Chartered Ingtitute of Arbitrators

Hong Kong Generd Chamber of Commerce

Office of the Ombudsman

Adminigtrative Appeds Board
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The HKIAC provides a full range of services and facilities in arbitration, mediaion and
conciliation. Its services are available to any partiesin a commercid digpute, irrespective of
their nationalities, who have agreed to submit their dispute to the Centre. The HKIAC dso
dedls with disputes between government of Hong Kong, China and private parties. It
maintains a pand of available arbitrators who specidise in various technicd fidds. It dso
accepts arbitrators requested by parties to undertake an arbitration.

The Secretary-Generd,

The Hong Kong International Arbitration Centre,
38th Floor, Two Exchange Square,

8 Connaught Place,

HONG KONG, CHINA

Tel: (852) 2525 2381

Emall address. adr@hkiac.org

The Hong Kong Branch of the Chartered Indtitute of Arbitrators aso maintains arbitral
pands specidisng in shipping, congruction, insurance and other fields and will gppoint
arbitrators at the request of parties to arbitration proceedings. Its address and telephone
number are the same as the HKIAC.

The Hong Kong Generd Chamber of Commerce has an arbitration committee which will
gppoint arbitrators at the request of parties to an arbitral agreement regardless of whether
the parties are members of the Chamber.

The Hong Kong General Chamber of Commerce
22/F United Centre,

95 Queensway

HONG KONG, CHINA

Tdl: (852) 2529 9229

The Office of the Ombudsman has been st up to ded with adminigrative complaints.
Where appropriate, the Ombudsman attempts to resolve disputes between private parties
and for Government or other public bodies by means of conciliation or mediation. Private
parties aggrieved by an adminigtrative act of Hong Kong, China Government may aso lodge
a complaint with the Office of the Ombudsman, who may investigete dlegations and may
recommend redress measures. In addition, there are statutory provisons for complaints,
appedls and petitions againg government adminidrative decisonsin specific aress.

Office of the Ombudsman

3UF, Gateway Tower 1,

25 Canton Road, Tam Sha Tsui,
Kowloon,

HONG KONG, CHINA

Tel: (852) 2629 0555

The Adminigtrative Appeds Board was established in 1994 by the Administrative Appeds
Board Ordinance’ to hear gppeds by private parties when they fed aggrieved by any

6-2



Hong Kong, China
Overview

adminigrative decisons taken by the Government or certain public bodies. The Board is
not part of the judiciary system in Hong Kong, China

Recognition and enforcement of foreign arbitral awards:

The New York Convention is gpplied to Hong Kong, China by the Government of the
Peopl€' s Republic of China. With respect to the gpplication of this Convention, China has
declared® that the Convention would only gpply to the recognition and enforcement of
awards made in the territory of another Contracting State.

From 1 July 1997, an internationd arbitra award made n Hong Kong, China cannot be
recognised and enforced as a New Y ork Convention award in mainland China; likewise an
international arbitral award made in mainland China cannot be recognised and enforced asa
New York Convention award in Hong Kong, China. This is because the New York

Convention does not apply as between territories of the same State.

Specid arangements are being worked out and will be put in place in due course to
facilitate the recognition and enforcement of Hong Kong, China.and mainland China awards
repectively in mainland China and Hong Kong, China.

The Arbitration Ordinance' introduces the provisions of the New Y ork Convention into the
domedtic law of Hong Kong, China.

Settlement of disputes through ICSID or bilateral investment agreements:

The Washington Convention (ICSID) is gpplied to Hong Kong, China by its sovereign
Government, China. China has not made any declaration or reservation with respect to the
goplication of the Convention to Hong Kong, China. Hong Kong, China has aso entered
into bilatera investment promotion and protection agreements with the following countries:

Countries Date of Conclusion
Netherlands 19 November 1992
Audrdia 15 September 1993
Denmark 2 February 1994
Sweden 27 May 1994
Switzerland 22 September 1994
New Zedand 6 July 1995

Italy 28 November 1995
France 30 November 1995
Germany 31 January 1996
Bdgium* 7 October 1996
Audria 11 October 1996
Japan 15 May 1997
Korea 30 June 1997
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United Kingdom 30 July 1998
* Asa September 1998, these arrangements had not entered into force.

These bilaterd agreements entered into by Hong Kong, China and its partners remain in
force after the resumption of sovereignty by China

The Washington Convention is implemented in Hong Kong, China through China
Legidation giving effect to arbitration awards made under the Convention is being
consdered by the Government. Bilateral investment treeties to which Hong Kong, Chinaiis
a paty ae implemented through other generd trade and investment legidation and
adminigrative measures.

Laws relating to commercial dispute resolution currently under review:

Trade laws, as well as other laws in Hong Kong, China, are congtantly reviewed with the
am of providing the best environment for trade and commerce consstent with the policy
god of achieving an open and competitive economy. As a June 1997 the Arbitration
Ordinance® has been amended to give the arbitration tribunad more power and discretion.
The HKIAC will aso take over ome of the functions of the courts which will smplify
certain procedures and lower the legd codts, making it even more éttractive to use
arbitration in Hong Kong, China. There are at present no substantia proposas for changing
the law relating to internationa commercid dispute resolution.
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ARBITRATION

Arbitration ordinance
UNCITRAL Modd Law
HKIAC Rules

Is arbitration law based on the UNCITRAL Model Law?

The relevant arbitration law applicable to internationd commercia disputes in Hong Kong,
China is the Arbitration Ordinance’. The Arbitration Ordinance comprises two distinct
regimes. one gpplicable to internationd arbitration, and one applicable to domestic
arbitration.

The international regime is closdy based on the UNCITRAL Modd Law which has been
incorporated into the Arbitration Ordinance as the Fifth Schedule. The Ordinance provides
that the Modd Law governs arbitration conducted under internationa arbitration
agreements. The definition of internationa arbitration is that contained in Article 1(3) of the
UNCITRAL Modd Law.

Differences in the application of arbitration law to international and
domestic arbitration:

The Arbitration Ordinance contains certain datutory provisons for domestic arbitration.
The UNCITRAL Modd Law is incorporated as the Fifth Schedule to the Ordinance and
goplies to arbitration conducted under an internationd arbitration agreement or domestic
arbitration where parties have dected to adopt the UNCITRAL Model Law.

The HKIAC commends the UNCITRAL Modd Law for internationd arbitration and has its
own 2t of arbitration rules for domestic arbitration.

The Government has published its own set of arbitration rules for use in contracts relating to
the Airport Core Projects. These rules are based on the HKIAC Domestic Arbitration
Rules

Limitations on types of dispute that may be arbitrated:

Under the Arbitration Ordinance, there is no redtriction on the types of disputes that may be
arbitrated in Hong Kong, China.
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Extent of party autonomy to define procedure:

Parties to an arbitration have wide flexibility in deciding on the arbitration procedure that
would apply to their arbitration. The parties in a dispute may opt to adopt the UNCITRAL
Moded Law by agreement where a dispute has arisen even if the contract itsdf provides for
settlement of disputes by domestic arbitration. Conversdly, the provisons for domestic
arbitration under the Arbitration Ordinance may, for example, apply to internationa
arbitration agreement if the agreement provides, or if the parties to a reference agree in
writing that the agreement is to be trested as a domestic arbitration agreement. The parties
to a contract are aso free to Sipulate the rules of arbitration of their choice such as the rules
of the Internationa Chamber of Commerce, the American Arbitration Associgtion or the
London Court of Internationa Arbitration.

Scope of court intervention and availability of courts for interim relief:

The role of the courts in arbitration in Hong Kong, Chinais diminishing and proposas arein
the pipeline to give more power to the arbitration tribunal. The courts have certain powers,
under both domestic and internationd arbitration, to facilitate the arbitral procedures. The
gtuations in which the courts may be invited to intervene indlude the following:

Stay of court proceedings when one party has initiated court proceedings
despite a contract provision requiring any disputes to be settled by arbitration;

gppointment of arbitrators if the parties to an arbitration failed to agree on the
gppointment of arbitrators. Where an arbitrator is gppointed by default by one
party to the arbitration, the courts may also set aside such an appointment;

granting of interim compulsve measures such as injunctions, eg. a Mareva
injunction to prevent the dissipation of assets which may be required to satisfy
an award; and

enforcement of arbitral awards.

The HKIAC has been empowered by amendments made to the Arbitration Ordinance to
perform the role of gppointing authority for arbitrators in place of the High Court.

Source and scope of procedural rules:

The Arbitration Ordinance empowers the courts and in some instances, the arbitrator(s) or
the arbitration tribund, to grant relief or make orders ether before or during the course of
the arbitration proceedings. In many ingtances, the courts and the arbitrators may exercise
these powers in either domestic arbitration or internationa arbitration under the UNCITRAL
rules. Theseincude

Security for costs,
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discovery of documents and interrogatories;

the preservation, interim custody or sale of any goods which are the subject
matter of the arbitration;

securing the amount of the dispute;

the detention, preservation or ingpection of any property; and

interim injunctions or the appointment of areceiver.

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

The Arbitration Ordinance does not place any regtrictions on the languages which may be
used in the conduct of arbitration in Hong Kong, China, dthough it is common for partiesto
choose to use English. There are dso no redtrictions on the nationdities of arbitrators who
may preside over arbitration proceedings in Hong Kong, China. The Arbitration Ordinance/
expresdy provides that the restrictions on foreign legd practitioners in respect of rendering
of legd services do not gpply to arbitration proceedings, the giving of advice and
preparation of documents for the purpose of arbitration proceedings, or any other thing
done in relation to arbitration proceedings except where it is done in connection with court
proceedings arising out of an arbitration agreement or arising from arbitration proceedings.

Law applicable to substance of dispute:

Parties to a contract are free to choose the gpplicable law that will govern the contract. An
arbitration tribuna or an arbitrator will gpply the law chosen by the parties in the dispute
which is referred to it for arbitration. If the parties fail to agree in the choice of gpplicable
law, the choice of law will be determined in accordance with the conflict of law rules. It is
aso permissible for rules of an internationa arbitration inditution such as the Internationa
Chamber of Commerce or American Arbitration Association to be adopted. There are a
few mandatory provisonsin this Arbitration Ordinance that serve primarily as a safety net to
provide the basc framework for the conduct of arbitration in the absence of agreement
between the parties.

Decision making by arbitral tribunal and form of award:

Subject to the UNCITRAL Modd Law which contains basic provisions on the form and
content of awards, the Arbitration Ordinance does not contain specific provisons relating to
the form of an award or the way in which decisons should be made. It does, however,
contain provisions generaly on, for example, the power of the arbitration tribuna to make
interim awards, the power to order specific performance and the power to correct any
clerical error.
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Confidentiality:

Unlike court proceedings, arbitration proceedings in Hong Kong, China are not open to or
held before the public. Parties to an arbitration can be assured of the privacy of the
proceedings and awards made by the tribund. In addition, the Arbitration Ordinance
provides that proceedings taken by the parties in Hong Kong, China courts shal not be
heard in open court if any party makes such an gpplication. However the question of
confidentidity is complex and it would be a good practice for both parties to sipulate in the
arbitration agreement that the proceedings should be confidential for the avoidance of doulbt.

Recourse against an award and admissible grounds:

Under the internationd arbitration regime using the UNCITRAL Modd Law, there is no
power for the court to review an award. The decison of the Arbitrd Tribund isfind. The
Arhbitration Ordinance does not have any provison adlowing a party to apped to the Court
on the ground of error, ether in fact or in law.

The UNCITRAL Modd Law contains provisons for setting asde d an award by the
courts. The grounds for setting aside an arbitral award include:

The party making the application furnishes proof that:

a aparty to the arbitration agreement was under some incapacity or the
agreement is not vaid under the law to which the parties have subjected
it;

a the party making the application was not given proper notice of the
gppointment of an arbitrator or of the arbitra proceedings or was
otherwise unable to present his case;

a the award deds with a dispute not contemplated by or not faling within
the terms of the submisson to arbitration; or

a the compostion of the arbitrd tribuna or the arbitral procedure was not
in accordance with the agreement of the parties.

The court finds that :

a the subject-matter of the dispute is not cgpable of settlement by
arbitration under the law of Hong Kong, China; or

a theawadisin conflict with the public policy of Hong Kong, China

Similar grounds for refusing to enforce foreign arbitra awards can be found in the New
York Convention of the Recognition and Enforcement of Foreign Arbitral Awards and the
Convention on the Settlement of Investment Disputes between States and Nationals of
Other States. These grounds have been incorporated in the laws of Hong Kong, China
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Recognition and enforcement:

An arbitrd award made in Hong Kong, China under domestic arbitration or internationa

arbitration may, with the permission of the court, be enforced in the same manner as a
judgement of the domestic courts. Alternatively, a party may apply to the court to enter a
judgement in terms of the arbitration award. As an arbitration award may be enforced in the
same manner as if it is a domegtic judgement, the usua means of execution may be used to
enforce such an award if a party failed to follow or satisfy the award made by the arbitration
tribund. They include the writ of fieri facias, attachment and charging orders. Lawyers
may have to be ingtructed if any of these means of execution is contemplated.
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

ADR s recognised in Hong Kong, China as a useful and effective means of resolving
commercid disputes without resorting to legd proceedings.  Although it is not compulsory,
the government and the HKIAC have actively encouraged its use. Many of the contracts
entered into by the Government of Hong Kong, China contain provisons requiring the
parties in a disoute to undergo compulsory conciliation/mediation before resorting to lega
actions. There are provisons in the Arbitration Ordinance which dlow the courts to
fecilitate ADR where the agreement to which the dispute relates provides for such dternative
means of dispute resolution. These include the appointment of conciliator where both
parties have falled to do s0. The HKIAC dso provides facilities for mediation and
conciliation and it has published its own rules for mediation.

Those conducting business in Hong Kong, China and their legd advisors have become
increesingly aware of the advantages of ADR and many have sought to build in some
provisonsin their commercia agreements providing for resolution of disputes by ADR.

Forms of ADR available for commercial disputes:

The most common forms of ADR practised in Hong Kong, China are mediation, conciliation
and arbitration. The use of any form of ADR may be specified in the agreement. In addition,
ad hoc requests for assstance in conducting ADR proceedings made to the HKIAC will
usudly be entertained.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

There is no legidation mandating ADR but the parties to a commercia dispute may dways
resolve their dispute by means of ADR. The parties to a contract may also make provisons
in the contract for the resolution of disputes by ADR. Furthermore, the Condruction List
Practice Direction issued by the Court of Firgt Instance in Hong Kong, China requires
parties to consder mediation before a hearing islisted.
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Legal implications flowing from choices between the various
procedures:

Parties to a commercid dispute may choose to resolve their differences by any means of
ADR without prgudice to their rights to bring the matter to arbitration or to the court. The
Arbitration Ordinance in fact contemplates that an arbitration agreement may contain
provisons for conciliation and gppointment of conciliator. The conciliator may aso act asthe
arbitrator should the dispute be subsequently referred to arbitration. If there is in place an
arbitration agreement between the arties, the courts will not interfere in the arbitration
proceedings or entertain any requests to hear the case unless al the parties to the dispute
have made such arequest.

Rules, if any, defining the role and procedures of mediator:

The legidation of Hong Kong, China does not stipulate any rules for different forms of ADR
or the role and procedures of mediator, conciliator, facilitator or expert. The partiesto a
dispute may decide to adopt a certain set of rules either in the agreement or when a dispute
has arisen. They may dso define the role and procedures for the mediator or conciliator.
The HKIAC has published its own mediation rules and arbitration rules but dso has
avalable a wide variety of other rules that may be adopted for particular disputes. The
Government of Hong Kong, China has published its own mediation rules that are gpplicable
to some government contracts.

Resort to arbitration or courts during ADR:

The principd eement in any form of ADR is that it is undertaken with the consent of dl
parties in the disputes. Hence, if this important eement is missng in the ADR process a
party may bring the matter to arbitration or the court as appropriate. The rules adopted by
parties in commercid disputes usudly provide that any party may interrupt ADR by going
directly to arbitration or to the court.

Confidentiality and admissibility of evidence in other proceedings:

The legidation of Hong Kong, China does not expresdy ded with the confidentidity and
admissbility of evidence disclosed in the ADR process. However, the Arbitration
Ordinance provides that where confidentid information is obtained by an arbitrator from a
party during any prior unsuccessful conciliation proceedings, he shal disclose to dl other
parties to the arbitration as much of that information as he congders is materia to the
arbitration proceedings. The Ordinance further provides that in such arbitration the
arbitrator or umpire may receive any evidence that he consders redlevant and shdl not be
bound by the rules of evidence.

6-11



Hong Kong, China
Alternative Dispute Resolution

For internationa arbitration under the UNCITRAL Mode Law, the parties are free to agree
on the procedure to be followed by the arbitration tribunal, including the rules of evidence
and the admissbility of confidentia information disclosed during the ADR proceedings.

Falling such an agreement, the arbitra tribunal may conduct the arbitration in such a manner
asit considers appropriate.

The rules adopted for the ADR proceedings may aso have bearing on the admisshility of
confidentia information in subsequent arbitration or court proceedings. For example, the
Hong Kong Government Airport Core Projects Mediation Rules describe mediation as a
private and confidentia matter between the parties to the contract. Nothing that transpires
during the course of the mediation is intended to or shdl in any way affect the rights or
prejudice the postion of the parties to the dispute in any subsequent adjudication, arbitration
or litigation and any report or opinion of the mediator shall not be disclosed. Therulesaso
provides that any information of whatsoever nature made available to the mediator does not
mean that the privilege or confidentiaity is waived for any subsequent arbitration or court
proceedings.

Recognition and enforceability of settlements:

If the parties to an arbitration agreement reached a Settlement agreement in writing
containing the terms of settlement, the agreement shal be trested as an award on an
arbitration agreement. It may be enforced in the same manner as ajudgement or order to the
same effect. Judgement may be entered in terms of the settlement.  Settlement agreements
reached in respect of other forms of ADR other than arbitration do not enjoy the same
dtatus and protection. It is advisable that before any other form of ADR is undertaken by the
parties, they should enter into an arbitration agreement so that any subsequent settlement
agreement may enjoy the same status as provided for in the Arbitration Ordinance.

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

There are no limitations on the choice of ADR in Hong Kong, China. Where a mediator is
requested to provide an opinion or recommendation, the opinion or recommendation of the
mediator is not binding. It is quite common for parties to dipulate in their agreement or
contract that arbitration should follow if mediation fails to resolve a dispute.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

None.
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GENERAL OVERVIEW

Primary sources of law:

Pancasila

Indonesian Condgtitution 1945
Code of Civil Procedure
Legidation

Government decrees

Adat law

Indonesiaisacivil law jurisdiction having adopted Dutch laws and practice at independence.
Pancasila is an overriding nationd philosophy illuminating the legd sysem which cdls for
confrontation to be avoided and for disputes to be resolved through deiberation and
consensus.  The Indonesian Condtitution of 1945 provided that old Dutch laws not in
conflict with the new Condtitution would remain vdid, if not fully binding - at least as
guidelines, unless and until they were superseded by new laws of the Republic. A number of
new laws have been passed and others are under consideration but parts of the Dutch Civil
and Commercid Codes reman including the Reglement van de Burgelijke
Rechtsvordering, (RV) which contains the lega bass for arbitration.*

Other sources of law include decrees and legidation. Adat law is gpplied for some disputes
insome areas. Case law has no legd effect in subsequent court proceedings athough courts
may sometimes refer to jurisprudence. The reported case law israther limited.

Sources of law for dispute resolution outside of the courts:

Pancasla
Code of Civil Procedure (Title I; Third Book) - the RV
Indonesian Civil Code

To date, Indonesia has not passed a formd law for arbitration. The relevant provisons of
the RV provide the lega bass for arbitration procedures. Equdly there are no formd laws
for other forms of dispute resolution such as mediation outsde of the courts dthough the
nationd philosophy pancasila which promotes the settlement of disputes in a nont
confrontationa and consensud manner is conggent with dl contemporary forms of
dternative dispute resolution. Dispute resolution in Indonesia recognises the principle of ex
aequo et bono.
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Institutions for international commercial dispute resolution outside of the
courts:

Indonesian Board of Arbitration (BANI)

Clo Indonesian Chamber of Commerce and Industry
Menara Kadin Indonesia 29™ floor

Jdan H R Rasuna Said, X5, Kav2-3

Jakarta 12950

INDONESIA

Tel: (62) 21 916 6408
Fax: (62) 21 527 4485, 527 4486

Indonesian Board of Arbitration
Pondok Pinang Centre Block A24
Jdan Ciputat Raya

Pondok Pinang

Jakarta 12310

INDONESIA

Td: (62) 21 750 7373
Fax: (62) 21 751 1068

Indonesian Muamadah Board of Arbitration
Arthaoka Building 9" Floor

Jad jenderd Sudirman N2

Jakarta 10220

INDONESIA

Td: (62) 21 251 2564

Indonesian Alternative Dispute Resolution Centre (IADRC)
Jaan Ssingamangargia No 33-35 Kebayoran Baru
Jakarta 12120

INDONESIA

Td: (62) 21 7235275
Fax: (62) 21 724 6838

The Indonesian Nationd Board of Arbitration (Badan Arbitrasi Nasional Indonesia)
known as BANI was set up in 1977 under the auspices of the Indonesan Chamber of
Commerce (KADIN). BANI however, is fully independent of government or of any nor:
governmental organisation. The Head Office is in Jakarta and there is a branch office in

Surabaya.
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BANI handles both domegtic and international disputes. A reference of a dispute to it must
originate in writing, ether in an arbitration clause, in the underlying contract or by subsequent
agreement by dl parties. BANI, as well as ad hoc and ICC administered tribunds, hear
maritime and congdruction cases, there being no separate tribund for these specidised
disputes.

The Indonesan Muamalah Board of Arbitration Badan Arbitrasi Muamalat Indonesia)
known as BAMUI, was set up in 1993 & the initigtive of the Indonesan Council of
Rdigious Scholars to provide a forum for the settlement of disputes arising from business
transactions primarily among Idamic parties Applying the Idamic principle of ishlah or
forgiveness, BAMUI’ s decisions are intended to be find and binding on the parties.

Recognition and enforcement of foreign arbitral awards:

The RV provides’ that except for genera average awards, judgements of foreign courts
cannot be enforced in Indonesia. Foreign judgements have been interpreted in the past as
including foreign arbitral awards. Indonesia is a party to the New York Convention which
was rétified by Indonesain 1981 subject to two reservations?

Arbitration awards that can be executed in Indonesia must relate to commercia
disputes;

Recognition of awards must be on the basis of reciprocity, i.e. rendered in an
economy which together with Indonesia, is a party to an internationa convention
regarding implementation of foreign arbitra awards.

However, implementing regulations were not promulgated by the Supreme Court until
March 1991.* The procedure prescribed in the regulations require that registration of
foreign awards first be made at the Didtrict Court of Central Jakarta (Pengadilan Negeri
Jakarta Pusat). The Chairman of the Digtrict Court must then tranamit the execution
request file to the Supreme Court within 14 days of receipt attaching:

the origind award or certified copy with an officid trandation;

the origind or certified copy of the arbitration agreement with an offica
trandtion;

a datement from the Indonesan diplomatic mission in the jurisdiction in which
the aware was made, to the effect that such economy has diplométic relations
with Indonesia and that both countries are contracting sates to an internationa
convention regarding implementation of foreign arbitral awards.

The Supreme Court reviews the file and then decides upon the issuance of an order to
execute the award (exequatur). If granted, the exequatur is sent down to the Chairman of
the Didrict Court of Centrd Jekarta for implementation. The Chairman may trandfer it to a
more uitable Digtrict Court for execution in accordance with the provisons of the RV.°
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Settlement of disputes through ICSID or bilateral investment agreements:

Indonesiais a party to the Washington Convention. The provisions of the Convention were
brought into law in 1968.° The passing of this law followed the passng of the Foreign
Investment Law of 1967.

Laws relating to commercial dispute resolution currently under review:

Nationd trade laws including arbitration and ADR laws are currently under review. Various
drafts have been developed including one based on the UNCITRAL Modd Law however,
the matter is fill under consideration and no approved draft has been agreed.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

No

Differences in the application of arbitration law to international and
domestic arbitration:

The arbitration provisons in the RV draw no digtinction between international and domestic
disputes. Any dispute could be settled by arbitration under rules agreed between the parties
provided these are not in contravention of exiging laws (for examples see below).
Arbitration agreements that cal for BANI adminisered abitration may designate
internationa rules eg. UNCITRAL or other internationally accepted rules. It should be
noted however, that Regulation No 1/90 of the Indonesian Supreme Court is applicable only
to the execution of foreign arbitra awards. Other rules apply to the execution of awards
made in Indonesia

Limitations on types of dispute that may be arbitrated:

“Anyone involved in a digpute concerning rights over which they have dispodtion may
submit such dispute to arbitrators for decison’.® However, any arbitration agreement
referring disputes involving testamentary promises, housing, family law matters induding the
legd satus persons or other disputes that the law does not permit to be settled by
compromise, shal be null and void.®

Extent of party autonomy to define procedure:

The RV contains mandatory requirements relaing to the arbitration agreement. It must for
example be in writing and signed by the parties and contain the subject of the dispute, the
names and domiciles of the parties and the arbitral tribuna. There are dso mandatory
provisons relating to the form of the award. If no time limit for the arbitration is st in the
arbitration agreement, the arbitrators mandate expires in Sx months. There are no
compulsory rules relaing to the conduct of the hearing and the parties have scope to define
their own procedura rules under the law. However, the parties do not have extensive
flexibility and there is limited authority to modify therules set out inthe RV.
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Scope of court intervention and availability of courts for interim relief:

There is no possibility for the courts to intervene before or during and arbitretion. There is
no speciad provison for the courts to grant interim reief pending the outcome of an
arbitration.

Source and scope of procedural rules:

The RV sats the generd framework for procedura rules. Within this framework, BANI has
promulgeted its own rules. These are Smple sraightforward.  Procedures which combine
mediation and arbitration and other contemporary techniques may be used if the parties
agree. In line with the principle of Pancasila, aBANI tribund requiresthe parties first to try
to reach an amicable settlement before commencement of actual hearings. The BANI rules
cover such essentid elementsas.

form and content of agreement to arbitrate;

gppointment of arbitrator or arbitrd tribund;

exchange of statements of clam and defence;

hearings

evidence;

the award including timetable (one month after closing of the hearing);
costs.

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

The arbitration hearing may be conducted in any language provided the availability of
trandators. Non-citizens may be gppointed as arbitrators. There are no redtrictions on
representation by foreign lawyers or attorneys in arbitration proceedings.

Law applicable to substance of dispute:

It is permissible for foreign laws to govern the substance of a dispute being determined by
arbitration in Indonesa  This will be determined by the arbitration agreement or the
underlying contract. There are no provisons in the RV rdating to conflict of laws (“the
arbitrators shall render their award in accordance with the applicable law......")*.
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Decision making by arbitral tribunal and form of award:

An abitrd tribund is dways an uneven number.* Decisons may be made by a mgority of
the arbitral tribund™ Decisons shdl be in accordance with the applicable law unless the
parties have agreed that it be determined ex aequo et bono. Reasons must be included in
the award. It must be signed by the tribund, dated and State the location in which it was
rendered.

Confidentiality:

There are no specific provisons in the RV rdating to confidentidity but in practice
arbitrations are conducted in private.

Recourse against an award and admissible grounds:

There are no provisions for the setting aside or nonenforcement of aforeign award except
on the grounds thet it is not a commercia matter, did not pass the reciprocity test or against
public order. In the case of a domestic arbitration award, a court could st it aside or
decline to enforce it if the award:

is outside the scope of the arbitration agreement or the agreement itsdlf isvoid;

if the mandate of the arbitrators has expired or if there is some other defect in
the compostion of the arbitra tribund;

if the award is contradictory or incomplete;

if there were procedura flaws in due process,

if the award was based on fraud or deceit or decigve information was withheld
by a party.

Recognition and enforcement:

The procedure for recognition and enforcement of foreign arbitra awards is set out above.
In the case of domestic arbitration, the gpplication for execution should be submitted to the
court where the arbitration award is deposited.
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

ADR isrecognised in Indonesiaand is consstent with the nationa philosophy of pancasila

Forms of ADR available for commercial disputes:

Forms of ADR available for settlement of commercid disputesinclude dialogue, negotiation
mediation, conciliation, dispute prevention, binding opinion, vauation, expert goprasd,
expert determination, specid master, ombudsmen, mini-trid, private judges, summary trid,
deliberation (musyawarah untuk mufakat) runggun adat, begundem.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

There are no laws or rules making ADR mandatory in commercid disputes.

Legal implications flowing from choices between the various
procedures:

Legd implications are that disputed parties must agree to appoint negotiators, mediators or
conciliators and the agreement of the parties is fina and binding. In the case of arbitration,
which isalast resort, the award is dso finad and binding.

Rules, if any, defining the role and procedures of mediator:

There are no fixed rules defining the roles of negotiators mediators and conciliators. The
negotiators conduct the discusson and deliberation of the disputed issue in order to reach a
consensus, mediators attempt to find a middle ground between the disputing parties and
conciliators attempt to set asde the opposing parties differences to reach an amicable
Settlement.

Resort to arbitration or courts during ADR:

Both parties can interrupt ADR and resort to arbitration or court procedures. The ADR
concept is based on the freedom of the parties to bind themselves to ADR procedures.
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Confidentiality:

The IADRC has rules regarding confidentidity and the admissibility of evidence in other
proceedings.

Recognition and enforceability:

The parties may prepare an agreement relating to the settlement reached by compromise or
consensus which will then be subject to the law regarding freedom of contract and can be
enforced accordingly.

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

The only limitations on the choice of ADR and the jurisdiction of mediators are:

That the process remains consensud eg. the parties must agree on the
mediator/conciliator as the case might be and the form and purpose of the
process.

In circumstances where adat law will apply, there could be limitations on the
jurisdiction of the mediator.

Any restrictions on foreign legal representation in ADR proceedings or
on nationality of arbitrator:

In principle, there are no redtrictions on foreign legd representation in ADR proceedings or
on the nationaity of the mediators. However, foreign lawyers would need a license from the
government to practice in that capacity in Indonesia.
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Overview

GENERAL OVERVIEW

Primary sources of law:

Congtitution of Jgpan
Legidation
Case law

The primary sources of law in Japan are the Condtitution of Japan and legidation. Case law
playsarolein the interpretation of written law.

Sources of law for commercial dispute resolution outside of the court
system:

Law Concerning Procedure for Generd Pressing Notice and Arbitration Procedure (1890
and amended).

Under the Chamber of Commerce and Industry Act (1953)" the Chamber has power to
arbitrate disputes arigng in connection with internationd and domestic commercia
transactions.  This power has been delegated to the Japan Commercia Arbitration
Association.

Institutions for international commercial dispute resolution outside of the
courts:

The Jgpan Commercid Arbitration Association (JCAA)

Japan Shipping Exchange Incorporated (JSE)
Office of Trade and Investment Ombudsman (OTO)

Addresses:

Japan Commercid Arbitration Association
Tasho Same Hibiya Bldg. 4F

9-1, Yurakucho 1-chome

Chiyoda-ku

Tokyo 100 - 0006

JAPAN

Td: (81 3) 3287 3061

Fax. (81 3) 3287 3064

Web ste: http:/ww.jcaa.or.jp
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Japan Shipping Exchange Incorporated (JSE)
Wajun Building

22-2 Koishikawa 2-chome

Bunkyo-ku

Tokyo 112 - 0002

JAPAN

The Office of Trade and Investment Ombudsman (OTO) was established in 1982 for the
purpose of improving market access to Japan; recelving and processng complants
concerning market access problems (including import procedures for goods and services);
procedures for direct investment into Japan; and government procurement. The OTO may
be contacted through the Coordination Bureau of the Economic Planning Agency, other
relevant government agencies, overseas missons and Japan Externd Trade Organisation
(JETRO).

Recognition and enforcement of foreign arbitral awards:

Japan is committed to the recognition and enforcement of arbitral awards made in aforeign
country in accordance with the New York Convention. Jgpan deposited its instrument of
accession to this convention on 20 June 1961. Japan declared in accordance with Article 1,
paragraph 3 of the Convention that Japan would apply the Convention to the recognition
and enforcement of awards made in the territory of another Contracting State on the basis of
reciprocity only.

Japan is aso a party to the Convention on the Execution of Foreign Arbitra Awards. Japan
deposited its instrument of ratification of this convention on 11 July 1952. Jgpan has dso
concluded bilaterd tresties with some APEC member economies which contain provisions
for the reciproca recognition and enforcement of arbitral awards. These commitments are
implemented by the Law Concerning Procedure for General Pressing Notice and Arbitration
Procedure and the Code of Civil Execution.

Settlement of disputes through ICSID or bilateral investment agreements:

The Washington Convention is in force for Jgpan. Japan depodted its instrument of
ratification of this Convention on 17 August 1967 and has since utilised the Internationd
Centre for Settlement of Investment Disputes (ICSID) established under this convention.

Jopan has aso concluded two bilatera investment agreements with APEC member
€CONOMIES,

Agreement between Jgpan and the People' s Republic of China concerning the
Encouragement and Reciproca Protection of Investment.

Agreement between the Government of Jgpan and the Government of Hong
Kong for the Promotion and Protection of Investment.
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Laws relating to commercial dispute resolution currently under review:

The provisons about arbitration in the Law Concerning Procedure for Genera Pressing
Notice and Arbitration Procedure are now under review.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

Law Concerning Procedure for General Pressing Notice and Arbitration
Procedure

Book VIII of the Law Concerning Procedure for General Pressing Notice and Arbitration
Procedure is not based on the UNCITRAL Mode Law, since the Law was enacted well
before the development of the Modd Law.

Genera arbitration rules are st out in Articles 786 - 805 of Book VIII of the Law
Concerning Procedure for Genera Pressing Notice and Arbitration Procedure. Book VIII
dipulates the mgor points that conditute the foundation for arbitration, including the
requirements to legally establish the arbitration process and the effect of an award. Although
some provisons are mandatory, many are not. As a result, parties have wide scope for
framing their own rules or adopting indtitutiona rules (such as ICC or UNCITRAL), or the
rules of the arbitration inditutions in Japan.

The Jgpan Commercia Arbitration Association has a set of rules for arbitration under the
UNCITRAL Rulesthat may be utilised in the following circumstances.

Where the parties have agreed in advance to have the Association provide
adminidrative services for arbitration under the UNCITRAL Rules; or

Where the parties have agreed, with respect to a matter in which a request for
arbitration has been submitted to the Association under its Commercia
Arbitration Rules, to conduct the arbitral proceedings under the UNCITRAL
Arbitration Rules.

Differences in the application of arbitration law to international and
domestic arbitration:

Book VIII of the Law Concerning Procedure for General Pressing Notice and Arbitration
Procedure does not make a distinction between domestic and internationd arbitration.
However, this part of the Law Concerning Procedure for Generd Pressng Notice and
Arbitration Procedure has been interpreted over many years as being applicable to
international as well as domestic disputes. Ad hoc, inditutiona and specid arbitration are dl

practised in Japan.

Limitations on types of dispute that may be arbitrated:
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There are no limitations on the types of disputes that may be arbitrated. However, Article
786 of Book VIII of the Law Concerning Procedure for Genera Pressing Notice and
Arbitration Procedure stipulates that an agreement for submission of controversy to one or
more arbitrators shal be valid insofar as the parties are entitled to effect a compromise
regarding the subject matter in dispute. In effect, rights under private law are arbitrable but
not family maiters, including rights of successon or matters of public law which cannot be
settled by the parties. An agreement to arbitrate a future dispute is not arbitrable unless it
relates to a specific legal relationship and a dispute arising therefrom.?

Extent of party autonomy to define procedure:

The rules for arbitration are found in Book VIII of the Law Concerning Procedure for
Genera Pressing Notice and Arbitration Procedure. As these rules are comparatively short
and generd, the parties have wide flexibility regarding the rules they wish to govern the
arbitration proceedings. In dtuations where the parties do not come to an agreement in
respect of arbitration procedures, the arbitrators shall prescribe the rules according to their
discretion.®

Scope of court intervention and availability of courts for interim relief:

The court can exercise jurisdiction over matters regarding the appointment of arbitrators,
chdlenge of the arbitrator, lgpse of the arbitration agreement, inadmissible arbitration
procedure, revocation of arbitral awards, or enforcement judgement of arbitral awards.

The Law Concerning Procedure for General Pressing Notice and Arbitration Procedure
does not contain provisons for interim relief in relation to arbitration. However, the claimant
in an arbitration procedure may request the competent court to order a provisona measure
or provisond atachment. Such a request should follow the procedure for ordinary civil
actions.

Source and scope of procedural rules:

Book VIII of the Law Concerning Procedure for Generd Pressing Notice and Arbitration
Procedure contains the rules for arbitration in Jgpan. They cover such matters as the validity
of the arbitration agreement including agreements to arbitrate future disputes’; the nomination
and appointment of arbitrator(s)®; chalenge to an arbitrator®; jurisdictiond issues arising from
the validity of an arbitration agreement”; evidence and the co-operation of the courts in
obtaining evidence®; decison making; the form of the award;® and cancellation.™

Other and more detailed rules are provided by the Jgpan Commercid Arbitration
Association and other arbitration ingtitutions offering arbitration services in Japan.
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Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

Book VIII of the Law Concerning Procedure for General Pressing Notice and Arbitration
Procedure has no provisions regarding the languages to be used in arbitration. The parties
may designate by agreement any languages to be used in arbitra proceedings.

The parties may agree on any of the following officid languages for arbitration proceedings
managed by the Japan Commercid Arbitration Association: Japanese, English or Japanese
and English. If the partiesfail to agree on any of the above languages, the arbitration tribunal
will decide & its discretion.

Documentation submitted to a Japanese court for enforcement of an award will need to be

in Japanee.

Book VIII of the Law Concerning Procedure for Generd Pressing Notice and Arbitration
Procedure gtipulates no redtriction on nationdity of an arbitrator.

There is substantialy no redtriction for foreign atorneys or lawyers to represent a party in
internationd abitral proceedings. The Specid Measures Law Concerning the Handling of
Legd Business by Foreign Lawyers authorises gaikokuho-jimu-bengoshi (foreign lawyers
qudified by Japanese law) to represent parties in internationd arbitration proceedings
regardless of the gpplicable law. The Law dso dlows foreign lawyers (excluding
gaikokuho-jimu-bengoshi) engaged in legd business in a foreign country to represent
parties in international arbitration proceedings which they were requested to undertake, or
undertook in that country, regardless of the applicable law.

Law applicable to the substance of the dispute:

The parties may designate any foreign law as the governing law of the dispute. In generd,
the parties enjoy a wide flexibility regarding the matters related to the arbitra proceedings
and they may designate the rules of one of the internationa arbitral bodies.

According to the Law Concerning the Application of Laws in Generd (Horei), the
gpplicable law with respect to the formation and effect of an action intended to have lega
effect is determined by the intention of the parties. If this is not clear, the law of the place
where the act is done shdl govern. ™

Decision making by arbitral tribunal and form of award:

Book VIII of the Law Concerning Procedure for General Pressing Notice and Arbitration
Procedure gtipulates that the arbitrators shdl, prior to making an award, examine the parties
as well as investigate the rdlevant matters that are the cause of controversy insofar as it is
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necessary.” The arbitrators may examine witnesses and experts who voluntarily appear
before them.” When the award is to be made by severa arbitrators, it shal be decided by a
mgority vote of the arbitrators, unless otherwise provided in the arbitration agreement™.
Concerning the form of an award, Book V111 of the Law Concerning Procedure for Genera
Pressing Notice and Arbitration Procedure also provides that an award must contain an
entry of the day, month, and year when it was drawn up and the arbitrators shal sign and
sed thereon.™

Confidentiality:

Book VIII of the Law Concerning Procedure for General Pressing Notice and Arbitration
Procedure is slent on confidentiaity of arbitra proceedings and the award. In practice,
most arbitration takes place in private.

Recourse against an award and admissible grounds:

Arbitral awards will be set asde or declined to be enforced when the competent court finds
that the arbitral proceedings are inadmissible; that the award ingtructs a party to perform any
act againg law; or that the party is not represented in arbitral proceedings in accordance
with the provisons of law. An award may aso be st asde or be unenforcegble in
circumstances where a party is not examined in arbitral proceedings or that reasons are not
attached to the award, provided that the parties had not waived these requirements.*®

Recognition and enforcement:

The award, which has the same effect as a fina judgement by a court, may be enforced
according to the provisons of the Civil Execution Law' after obtaning an execution
judgement by a competent court.
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

Various forms of dternative dispute resolution are recognised in Jgpan and there is
recognition of thisin the Civil Code and the Code of Civil Procedure.

Forms of ADR available for commercial disputes:

Amicable settlement™
Concilietion (the Civil Conciliation Law; Law 222, 9 June 1951)
Grievance resolution system

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

Thereis no legidation nor court rules making ADR mandatory in commercid disoutes.

Legal implications flowing from choices between the various
procedures:

Amicable settlement conducted under the Code of Civil Procedure and conciliation
proceedings conducted under the Civil Conciliation Rules give rise to legd consequences as
st out intheserules. Other forms of informa mediation are by consent of the parties.

Rules, if any, defining the role and procedures of mediator:

The Civil Conciliation Law defines the mediator’ s role and procedures.

A Cabinet decison on the reinforcement of the Office of Market Access on 1 February
1994 and other decisions related to the Office of Trade and Investment Ombudsman
contain procedures for resolving trade disputes.

Resort to arbitration or courts during ADR:

Resort to arbitration or the court system during ADR is permissible.

8-8



Japan
Alternative Dispute Resolution

Confidentiality and admissibility of evidence in other proceedings:

The Civil Condliation Rules” stipulate thet the proceedings of civil conciliation should not be
open to the public. Thereisno particular provison on admissibility of evidence.

Recognition and enforceability of settlements:

Conciliation in court or an agreement of both parties by conciliation proceedings, if it is
entered into a protocol, has the same effect as the find decison of the court and can be
forcibly executed according to the Civil Execution Law.

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

The Civil Conciliation Law” dtipulates that conciliation cases shdl be under the jurisdiction
of the Summary Court that has jurisdiction over the party's domicile, place of residence,
business place or office; or the Didtrict Court or the Summeary Court which is determined by
the agreement of both parties.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

Legd representation by foreign lawyers in ADR matters may be in violation of Article 72 of
the Lawyers Law.
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Republic of Korea
Overview

GENERAL OVERVIEW

Primary sources of law:

The primary source of law in Koreais legidation.

Sources of law for commercial dispute resolution outside of the court
system:

Arbitration Law of Korea

Commercid Arbitration Rules of the Korean Commercia  Arbitration Board
Foreign Trade Law

Civil Mediation Law

The Arbitration Law of Korea (Law No 1767 promulgated 16 March 1966 and Law 2537
as amended on 17 February 1973) (Arbitration Law) and Commercid Arbitration Rules of
the Koreen Commerciad Arbitration Board are the main laws for commercid dispute
resolution.

The Foreign Trade Law has a provison for mediation. The Civil Mediation Law was
promulgated in 1990 for court-annexed mediation.

Institutions for international commercial dispute resolution outside of the
courts:

Korean Commercia Arbitration Board (KCAB)

The Korean Commercia Arbitration Board (KCAB) is the only officidly recognised
arbitration and mediation body in the Republic of Korea.

Korean Commercid Arbitration Board (KCAB)
Lee, Soonwao, Ph. D.

President

Tel: (82 2) 551 2000 - 19

Fax: (82 2) 551 2020

Recognition and enforcement of foreign arbitral awards:

The Republic of Korea acceded to the New Y ork Convention on 9 May 1973. In acceding
to the Convention, Korea made two reservations:
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By virtue of Article 1(3) of the Convention, the Government of the Republic of
Korea declared that it will apply the Convention to the recognition and
enforcement of arbitra awards made only in the territory of other Contracting
States; and

Korea further declared that it will goply the Convention only to differences
aidng out of legd reationships, whether contractud or not, which ae
considered as commercid under Korean Law.

As a reault, only awards rendered under commercid arbitration involving a country thet
grants reciprocity to Korea can be enforced in Korea.

Korea does not need a domestic law to implement internationa commitments because the
Condtitution of the Republic of Korea states that treaties duly concluded and promulgated
under the Congtitution and the generally recognised rules of internationd law shdl have the
same effect as the domestic laws of the Republic of Korea.*

Settlement of disputes through ICSID or bilateral investment agreements:

Korea is a contracting party to the Washington Convention of 1965, which entered into
forcein Koreain April, 1967.

Korea has concluded bilaterd investment protection treaties with the following APEC
€CONoMmies.

APEC Economies Signature Date (Effective Date)
Peopl€ s Republic of China 30 September 1992 (4 December 1992)
Hong Kong, China 30 June 1997 (30 July 1997)

Indonesia 16 February 1991 (10 March 1994)
Mdaysa 11 April 1988 (31 September 1989)
Philippines 7 April 1994 (25 September 1996)
Thailand 24 March 1989 (29 September 1989)
USA 19 February 1960 (19 February 1960)
Chile 6 September 1996 (not in effect)

Laws relating to commercial dispute resolution currently under review:

No trade laws are currently under review.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

The Arbitration Law gppliesto international commercia disputesin Korea

The Commercia Arbitration Rules (KCAR), as amended in 1989, 1993 and 1996 by the
Supreme Court of Korea, provides for procedures by the Korean Commercia Arbitration
Board to expedite far commercid arbitration under the Arbitration Law. Article 2 of the
KCAR provides that:

Domestic Arbitration means arbitration in which the parties have their principa
offices or permanent residences in the Republic of Korea.

Internationa Arbitration means dl arbitration other than domestic arhitration.

The law, promulgated on 16 March 1966 and amended on 17 February 1973, is not based
on the UNCITRAL Modd Law. However, the KCAR provides’ that the KCAB's
Adminigrative Rules for Arbitration under the UNCITRAL Arhbitration Rules shal apply
when the parties have agreed to follow the UNCITRAL Arbitration Rules adopted by the
United Nations Commission on International Trade Law on 28 April 1976, as specified in
an arbitration clause in a contract or by an agreement to submit the existing disputes to the
KCAB.

Differences in the application of arbitration law to international and
domestic arbitration:

The Arbitration Law does not have sgnificantly different rules for domestic and internationa
arbitrtion. Time limits for complying with procedurd Steps are more generous for
internationa arbitration.

Limitations on the types of disputes that may be arbitrated:

Only civil and commercid disoutes in private law may be arbitrated under Arbitration Law.
Legd resolution of other disputes by public authorities is separately addressed in other laws,
including the Patent Law, Anti- Trust Law, Trademark Law, and Bankruptcy Law.
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Extent of party autonomy to define procedure:

The Arbitration Law provides for party autonomy as follows?

Arbitration procedures may be decided in an arbitration agreement.

In case no agreement has been reached between the parties, the procedures
prescribed in this law shdl be followed, and matters not provided for by thislaw
shall be decided by the arbitrator.

In case of commercid arbitration, if no agreement as to procedures has been
reached between the parties or the intention of the parties is not known, such
procedures shall be presumed to be conducted in accordance with the KCAR.

Scope of court intervention and availability of courts for interim relief:

The parties to an arbitration agreement shal abide by the arbitra award. A suit may befiled
in a court of law only where the arbitration agreement is invaid or incapable of execution.*
When an arbitrator is incapable of performing an act which is deemed to be essentia to an
arbitral award, the court shal perform such an act a the request of the arbitrator or the
parties. In such cases, the provisons of the Civil Procedure Code shal apply mutatis
mutandis.®

Provisonad measures such as provisond atachment or provisond injunction are generaly
possible before or during an arbitration.

Source and scope of procedural rules:

The rules for arbitration may be found in KCAR as well as KCAB's Adminigtrative Rules
under the UNCITRAL Arbitration Rules. The former rules will be deemed to be intended
by the parties when thereis areference to them or for an arbitration by the KCAB. Thereis
a presumption that the rules will aso apply if thereis no specific reference to any other rules.
This presumption can be contested by a party on production of gppropriate proof that the
parties gipulated otherwise if such an objection is entered before an awvard under the
KCAR is entered.

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

Arbitration may be conducted in another language. However, the KCAR provides’ that the
award shdl be written in the Korean language. However, if a party or an arbitrator requires
it, the award may dso be written in English with both versons being authentic. In case of
discrepancy between the two versons, the Korean language version prevails.
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Members of an arbitral tribund may be non-ctizens. The KCAB maintains a lig of
arbitrators including foreign arbitrators. There are no redtrictions on representation by
foreign attorneys or lawyers.

Law applicable to the substance of the dispute:

It is permissible for foreign laws to govern the substance of the dispute. It isaso permissble
for the rules of an internationd arbitration ingtitution to be subgtituted for locd legidated
rules.

Decision making by arbitral tribunal and form of award:

Except as otherwise stipulated in an arbitration agreement, an arbitral award shal be made
by mgority decison in case there are severa arbitrators.’

An arbitration award shal be in writing, shal carry the hand and sedl of the arbitrators, and
shall sate thetext, the brief grounds for the award and the date of execution.

The KCAR aso provides the form of an award in a commercid arbitration. Essentid
elements are the names and addresses of the parties or their agents, the principle of the
award, reasons and date.’

Confidentiality:

The KCAR provides that the proceedings of the arbitration shall be closed to the public.
However, the complete confidentidlity of arbitration proceedings and awards is not
protected by law because:

the parties may have decided otherwise; and

the true copy of an award shall be forwarded to the parties, and original thereof,
together with the deed of delivery, shdl be kept in custody a the competent
court.’

Recourse against an award and admissible grounds:
The Arbitration Law provides five grounds for cancellation of an arbitration award by a
court:*

When the appointment of the arbitrator or the arbitration procedures are not in
accordance with the provisons of this law or with the dipulations of the
arbitration agreement;
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When in the gppointment of an arbitrator or in arbitration procedures, a party is
incompetent or has not been represented in accordance with the provisons of
law;

When an arbitral award provides for performance of an act prohibited by law;

Where the parties have not been heard without due cause or no grounds for the
award have been given; and

When there are grounds for a lawsuit under Items 4 - 9 Para (1) Article 422,
Civil Procedure Code.

Recognition and enforcement:

If alosing party does not or will not comply with an award duly rendered, the prevailing
party may file a suit with a court of competent jurisdiction for compulsory execution of the
award.

The Arbitration Law provides that:**

Compulsory execution of an arbitrd award may be made only when its
lawfulness has been declared in ajudgement of execution by a court.

A judgement of execution under the preceding Paragraph may not be made
when there exists a ground for requesting cancellation of the arbitral award.

A judgement of execution under Paragraph (1) shdl contain a declaration that
provisona execution may be made with or without the depost of a sufficient
bond.

The Arbitration Law provides that when a judgement of execution has been made,
cancellation of an arbitra awvard may be requested only on the grounds prescribed in Article
13 and only when a party has produced a prima facie evidence of hisinahility to assert the
grounds for requesting cancellation under foregoing procedures without faulting himself.*

The KCAB may, when a party fals to abide by the decison and the award of the Tribuna
without good reason, make a recommendation to the competent authorities of the
Government to take necessary adminisirative measures in repect of such party.
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

Korea recognises different types of ADR to solve disputes insteed of through litigation in
court.

Forms of ADR available for commercial disputes:

Mediation and conciliation are both available for resolving commercia disputes in Korea.

Korea has introduced what it believes to be an effective and successful system of court-
annexed mediation. Korea enacted the Civil Mediation Law for court-annexed medigion in
1990 and revised it in 1992 and 1995. In recent years, Korean judges have played an
active role in court-annexed mediation committees as well as in the judge-hosted settlement
conferences through al stages of pending cases. It should be emphasised that judges do not
prevail over or impose settlements on the parties when they are involved in mediaion. They
respect the position and interest of each party and encourage the voluntary resolution of their
dispute.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

The principd law for mandated ADR is the Civil Mediation Law. This law contains some
provisions making mediation optiond. Under this law, a any stage before or during the trid,
the judge to whom the case is assigned can refer the case to mediation. Objections to the
judge' s decison of referral are not alowed. Judges exercise the power to refer cases to
mediation after due consderation. The average referra rate to mediation among all cases
assigned to judges is below 20%.

Legal implications flowing from choices between the various
procedures:

For the commercid dispute resolution purposes, the meaning of the terms * conciliation” and
“mediation” are clearly digtinct in Korea.

“Conciligtion” is a process to settle disputes where the parties have an
arbitration agreement which is governed by arbitration law. Hence, conciliation
isapreiminary step to arbitration.
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“Mediation” is a digpute settlement mechanism which does not necessarily
involve an arbitration agreement. Mediation (other than court-annexed
mediation) isinitiated by a party or parties referring their dispute to the KCAB.
In these circumstances, KCAB daff may intervene or otherwise become
involved in theissue in question in order to solve the digpute amicably.

Mediation is a consensud procedure and settlement agreements are not binding and
enforcesble as in arbitration. The KCAB does not have any rules covering mediation.

Rules, if any, defining the role and procedures of mediator:

Medigtion is an entirdy voluntary, no-risk process in which aneutra staff member of KCAB
helps the parties in dispute to negotiate their own settlement. The mediator is unbiased and
cannot make judgements, but encourages open communication, helps identify the specific
aress of dispute and agreement, and then seeks to bring the parties to a settlement which has
actually been defined and reached by the parties themsdlves.

Conciliation is provided for as an optiona process as a preliminary step to arbitration in the
Commercid Arbitration Rules of the KCAB.* At the request of both parties, the Secretariat
of the KCAB shdl conduct conciliation proceedings before the dispute is presented for
arbitration. One or three conciliators are appointed by the Secretariat from among those in
the Panel of Arbitrators. The conciliator has complete freedom on fow to conduct the
conciliation procedure. If the conciliation succeeds, the conciliator shall be regarded as the
arbitrator appointed under the agreement of the parties and the settlement reached shall be
trested as an award on agreed terms. If concilidgion fals, arbitration, including the
gopointment of arbitrator, follows immediately.

Court-annexed mediation can bind the parties. In this form of mediation, the judge or the
mediation committee can declare the find mediation clause binding and enforceable by law
based on the agreements of al the parties involved. In addition, the mediation judge or
committee can recommend a mediation award without the consent of dl the parties involved.
The award decided by the mediation hogt is not immediately binding on the parties. But if
there is no objection from ether party within 14 cdendar days, the mediation award
becomes binding and enforcegble.

Resort to arbitration or courts during ADR:

In the Stuation where there is an existing arbitration agreement between parties, one or both
of the parties can refer the case to arbitration procedures during mediation. If mediation fails
in a court-annexed mediation procedure, one or both of the parties can refer the case to
court procedure.
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Confidentiality and admissibility of evidence in other proceedings:

There are no rules for confidentidity and admissibility of evidence derived from mediation or
condiliation.

Parties to the mediation may not use statements of opposing parties or interested persons
made during the proceedings as evidence in subsequent civil litigation in court-annexed
mediation. Furthermore, a mediation commissioner will be saverdy punished for disclosure,
without good cause, of information obtained during the process.

Recognition and enforceability of settlements:

Court-annexed mediation contains provisons for the recognition and enforcesbility of
Settlement agreements.

Mediation is aconsensua process between the parties even if they reach a settlement.
The KCAR has provision for the recognition and enforcement of conciliated settlements.*

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

There are no limitations on the choice of ADR. While jurisdiction of court-annexed
mediation is bascaly alocated according to the Civil Procedure Act, the other methods of
ADR have no redriction involving jurisdiction of the mediator except for the term of
reference assigned by the parties.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

Any foreign arbitrator listed in the roster of KCAB, may be sdected as an arbitrator in
arbitration procedure.

However, snce mediation is generdly performed by the saff of the KCAB, only Koreans
can mediate disputes before them. Thisis dso the same for court-annexed-mediation.
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Thereis no Internet Ste on arbitration and ADR in Korea.
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The Commercial Arbitration Rules as amended by the Supreme Court: 1989, 1993,
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The Arbitration Law of Korea as amended in 1973.
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GENERAL OVERVIEW

Primary sources of law:

The Federad Condtitution

Statutes : Acts and subsidiary legidation such as regulations
Caselaw

Syriah law

Native law

Custom

Sources of law for dispute resolution outside of the court system:

Arbitration Act 1952

The only law rdating to commercid dispute resolution outsde Mdaysian court sysem is the
Arbitration Act 1952."

Institutions for international commercial dispute resolution outside of the
courts:

Kuda Lumpur Regiond Centre for Arbitration
No. 12 Jalan Conlay

50450 Kuala Lumpur

MALAYSA

Tel: (603) 242 0103

Fax: (603) 242 4513

Emall: klrca@putra.net.my
http://iwww.klrca.org

The Kuda Lumpur Regiona Centre for Arbitration ("the Centre') was established on 17
October 1978, by the Asian-African Legal Consultative Committee (AALCC) with the co-
operation and assistance of the Government of Mdaysa. The facilities of the Centre can be
used by parties seeking to settle disputes whether government bodies corporate or
individuals. The Centre has been in operation snce 1978 and has handled internationa
arbitrations from India, United Kingdom, Norway, France, Austraia, Japan and the United
States. The Centre was set up to assist ASan countries in the region, which were not well
served with fadilities for the conduct of internationd arbitration.

The Agreement between the Government of Mdaysia and AALCC rdating to the Centre
was last renewed on 29 February 1996. With the renewa of the Agreement, the Centre
continued to enjoy the privileges and immunities as are necessary for executing its functions,
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including immunity from suit and legd process. These provisons are incorporated in a
Gazette Notification, confirming the status of the Centre as an international organisation.
Under the Agreements, the Government of Maaysa guarantees the independent functioning
of the Centre and this should enable the Centre to fully and efficiently discharge its duties
and fulfill its purposes and functions as a neutrd and independent arbitrd inditution of an
international character.

The member countries of AALCC are asfollows:

Arab Republic of Egypt Republic of Korea SerralLeone
Bangladesh Kuwait Singapore
Bahran Libya Somdia

China Mdaysa Si Lanka

Cyprus Mauritius State of Pdestine
Gambia Mongolia Sudan

Ghana Myanmar Syria

India Nepal Tanzania
Indonesa Nigeria Thaland

Iran Oman Turkey

Irag Pakistan Uganda

Japan Philippines United Arab Emirates
Jordan Qatar Republic of Yemen
Kenya Saudi Arabia Botswana (assoc.
DPR Korea Senegd member)

Recognition and enforcement of foreign arbitral awards:

Maaysia amended its Arbitration Act 1952° to provide for a specid regime for internationa
arbitration held under the Washington Convention or the Rules of the Centre (which are the
UNCITRAL Rules as modified by the Rules of the Centre), would be enforcegble in
accordance with the provisons of the Washington Convention or the New Y ork Convention

respectively.

Malaysia acceded to both the Washington Convention on 8 August 1966 and New Y ork
Convention on 5 November 1985. Accession to the New Y ork Convention was subject to
two conditions.

The Government of Mdaysa will gpply the Convention on the bags of
reciprocity only to the recognition and enforcement of awards made in another
Contracting State.

It will apply the Convention only to differences arising out of legd relaionships,
whether contractua or not, which are conddered as commercid under
Maaysanlaw.
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Maaysa has enacted the Convention on the Recognition and Enforcement of Foreign
Arbitrd Awards Act 1985° s0 as to give effect to the provisions of the New York
Convention.

The Centre shall, a the request of a party, render al assstance in the enforcement of
awards which may be made in the arbitration proceedings held under the auspices of the
Centre.

Settlement of disputes through ICSID or bilateral investment agreements:

Disputes between private parties and governments:

Malaysa has signed 65 hlaterad Investment Guarantee Agreements (IGAs). Under the
IGA, an investment dispute is resolved through diplomatic channds. Failing this, the parties,
namey the nationd of the Contracting Party on one hand and the Government of the other
Contracting Party on the other, may indtitute conciliation or arbitration proceedings before
the Internationd Centre for the Settlement of Investment Disputes (ICSID). This
adminigrative body has been accorded recognition by Maaysa by virtue of it becoming a
party to the Washington Convention on 8 August 1966. Maaysa has enacted the
Convention on the Settlement of Investment Disputes Act 1966 so as to give effect to the
Washington Convention.

The lig of Investment Guarantee Agreements Maaysia had sgned follows:

No. COUNTRY DATE SIGNED
1. USA 21.4.1959 (Rev. in 1965)
2. Federd Republic of Germany 22.12.1960

3. Canada 1.10.1971

4. Netherlands 15.6.1971

S. France 2441975

6. Switzerland 1.3.1978

7. Sweden 3.3.1979

8. Bdgium-Luxembourg 22.11.1979

9. United Kingdom 21.5.1981

10.  Silanka 16,4.1982

11. Romania 26.11.1982 (Rev. 25.6.1996)
12. Norway 6.11.1982

13. Audria 12.4.1985

14.  Fnlad 15.4.1985

15. Kuwalt 21.11.1987

16. OIC 30.9.1987

17. ASEAN 15.12.1987

18. Ity 4.1.1988

19. Republic of Korea 11.4.1988

20. Peopl€ s Republic of China 21.11.1988
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21.  United Arab Emirates 11.10.1991
22. Denmark 6.1.1992
23.  Vietnam 21.1.1992
24. Papua New Guinea 27.10.1992
25.  Chile 11.11.1992
26.  Lao Peoples Democratic Republic  8.12.1992
27.  ChineseTape 18.2.1993
28. Republic of Hungary 19.2.1993
29.  Republic of Poland 21.4.1993
30.  Republic of Indonesia 22.1.1994
31.  Republic of Albania 24.1.1994
32. Republic of Zimbabwe 28.4.1994
33.  Turkmenigtan 30.5.1994
34.  Republic of Namibia 12.8.1994
35. Kingdom of Cambodia 17.8.1994
36.  Republic of Argentine 6.9.1994
37.  Jordan 2.10.1994
38.  Republic of Bangladesh 12.10.1994
39. Republic of Croatia 16.12.1994
40. Bosnia Herzegovina 16.12.1994
41.  Span 4.4.1995
42. Idamic Republic of Pakistan 7.7.1995
43. Kyrgyz Republic 20.7.1995
44.  Mongolia 27.7.1995
45.  Republic of India 3.8.1995
46.  Republic of Uruguay 9.8.1995
47. Republic of Peru 13.10.1995
48.  Republic of Kazakstan 27.5.1996
49. Republic of Maawi 5.9.1996
50.  Czech Republic 9.9.1996
51-  Republic of Guinea 7.11.1996
52.  Republic of Ghana 11.11.1996
53.  Republic of Egypt 14.4.1997
54. Republic of Botswana 31.7.1997
55.  Cuba 26.91997
56.  Uzbekistan 6.10.1997
57.  Macedonia 11.11.1997
58. North Korea 4.2.1998
59.  Yemen 11.2.1998
60.  Turkey 25.2.1998
61. Lebanon 26.2.1998
62. Burkina Faso 23.4 1998
63. Republic of Sudan 14.5.1998
64.  Republic of Djibouti 3.8.1998
65. Republic of Ethiopia 22.10.1998
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Parties wishing to arbitrate or conciliate a dispute may do so in accordance with the
Arbitration Rules or Conciliation Rules under Articles 44 or.33 of the Washington
Convention, as appropriate.

Disputes between private parties:

Where parties have entered into a commercia contract or an international trade agreement
which provides for the resolution of disputes by way of arbitration proceedings, the law
governing the conduct of such proceedings is the Arbitration Act 1952 (the same appliesto
disputes between private parties and the government).®

Where parties to a commercid contract have agreed in writing that disoutes in relation to
that contract are to be settled by arbitration in accordance with the Rules for the Centre,
then such disputes must be settled in accordance with the UNCITRAL Rules subject to the
modifications as st forth in the Rules for the Centre.

However, where parties have agreed to settle disputes by arbitration under the auspices of
the Centre, the Centre has arrangements with certain ingtitutions such as the World Bank's
International Centre for Settlement of Investment Disputes under which the arbitration
proceedings can be held at the seat of the Centre. The Arbitration Act 1952 provides that
the Act does not gpply to such arbitration.®

The Centre has cooperation arrangements with many arbitral ingtitutions such as the World
Bank's International Centre for Settlement of Investment Disputes under which the
arbitration proceedings can be held at the Centre and the facilities provided by the Centre.

Laws relating to commercial dispute resolution currently under review:

The Arbitration Act 1952 vis-a-visthe UNCITRAL Modd law on Internationa
Commercid Arbitration.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

No.

Differences in the application of arbitration law to international and
domestic arbitration:

The Arbitration Act 1952 applies to domestic and international arbitrations. For internationa
arbitrations held under the rules of Washington Convention or the Rules of the Centre, s34
of the Arbitration Act gpplies. These arbitrations are excluded from the ambit of the
Arbitration Act 1952 by virtue of s34.

Limitations on types of dispute that may be arbitrated:

Only commercia disputes can be arbitrated. There is no definition of “commercid” in the
Arbitration Act. The Limitation Act 1953 gpplies to the commencement of arbitration as it
doesto actions. The Act prescribes the periods of limitation from the date of accrud of the
cause of action. An arbitration commences with notice from one party to another requiring a
particular dispute to be arbitrated. The UNCITRAL Rules prescribe a limitation period of
sx yearsfor the enforcement of an award.

Extent of party autonomy to define procedure:

The parties are a liberty to define the procedure which they wish to adopt for any
arbitration proceedings. They could adopt for example, the Rules of the Centre, Rules of
Indtitute of Engineers, the Architects Association Rules, or arbitrate ad hoc under rules of
their choice..

The Madaysian Evidence Act 1950 (Rev. 1971)" does not apply to arbitrations held in
Maaysa
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Scope of court intervention and availability of courts for interim relief:

The court cannot intervene in internationa arbitrations held under the Rules of the Centre. In
Klockner Industries Anlagen GmbH v Kien Tat Sdn Bhd & Anor?, the court refused to
exercise supervisory functions or to admit any other intervention of municipa courts over the
proceedings. A request for interim measuresto ajudicid authority appears to be permitted
under Art 26(3) of the UNCITRAL Rules as applied by the Centre. However, under
arbitrations not held under the Rules of the Centre, the Arbitration Act gpplies and the
assistance of municipa courts is avallable for obtaining documentary evidence, compelling
witnesses to gppear and deposit testimonies, protection of third parties, etc. The Arbitration
Act dso provides’ in such arbitrations for interim custody, an interim injunction or the
gppointment of receiver by the High Court in relation to an action or matter before the High
Court.*

Source and scope of procedural rules:

The following instruments are the sources of the procedurd rules that govern internationa
arbitration in Mdaysa

Arbitration Act 1952;

The Kuala Lumpur Regiond Centre has published arevised set of Rules for
Arbitration and Conciliation/Mediation which came into force on 1 January
1998;

Washington Convention 1965; and

New Y ork Convention 1958.

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

The UNCITRAL Rules" as gpplied by the Centre provide that the language used shdl be
determined by the arbitrd tribunal.

The right to counsdl exigts independently of the Arbitration Act 1952. Representation is not
confined to loca counsd. Foreign lawyers or non-qudified persons may represent the
partiesin arbitration (see Zublin Muhibbah Joint Venture v. Govt. of Malaysia®). Article
4 of the UNCITRAL Rules as gpplied by the Centre provides that the parties may be
represented by persons of their choice.

The paties are free to choose their own arbitrators in the manner indicated in the
UNCITRAL Rules but where they have failed to agree on the choice of a sole arbitrator or
the presding arbitrator in the case of a three member tribuna, the appointment shdl be
made by an "agppointing authority” chosen by the parties.
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If the parties gppoint the Centre as the gppointing authority or where the parties fail to
nominate an gppointing authority, the sole arbitrator or the presding arbitrator will be
gopointed by the Centre out of the internationd pand maintained by the Centre in
accordance with the procedure indicated in the Rules.”®

Law applicable to substance of dispute:

The parties have autonomy to choose the gpplicable substantive law. Article 33 of the
UNCITRAL Rules as gpplied by the Centre provides that the arbitrd tribund isto apply the
law designated by the parties as applicable to the substance of the dispute. Failing this, the
arbitrd tribuna isto gpply the law determined by the conflict of laws rules.

Decision making by arbitral tribunal and form of award:

The UNCITRAL Rules as applied by the Centre prescribe the process for decision-making
by an arbitrd tribuna as well asthe form and effect of the award.™

Confidentiality:

Confidentidity is not referred to in the legidation. In the Rules of the Centre there is
provison for confidentidity in matters relaing to arbitration proceedings. There is a Smilar
provison in the Centre' s Mediation and Conciliation Rules.

Recourse against an award and admissible grounds:

In arbitrations to which the Arhbitration Act applies, the courts will set aside or decline to
enforce an award where thereis:.

misconduct by the arbitrator or impartidity;* or
the disoute involves questions of fraud.*®

In international arbitrations held under the Rules of the Centre, there are no setting aside
procedures but enforcement of the Centre's award may be refused on grounds smilar to
those laid down in Article V' of the New Y ork Convention.

Recognition and enforcement:

The procedure for enforcement of a Centre's award is prescribed in the Arbitration Act*’
and Article V of the New York Convention. The Arbitration Act™ provides that a
judgement or order may be entered in terms of the award. Where the award is made under
the rules of the Washington Convention, the enforcement of the award is in conformity with
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it. Where the award is made under the Centre's Rules, the enforcement proceedings shall be
in accordance with the provisons of the New Y ork Convention.
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

Commercid parties are encouraged to resort to ADR in the event of dispute. The Courts
have yet to encourage the commercid parties to resort to ADR. But mediation is provided
for in the banking and insurance sectors of indusry, and dso in the Centre's
Conciligion/Mediaion Rules.

Parties to a dispute arising from an internationd trade transaction sometimes refer the matter
to the Minigtry of Trade and Industry, either for advice on how best to resolve the dispute or
for negotiation. Besdes the Minidry, the various Chambers of Commerce in Maaysa dso
could assigt in the dispute resol ution process.

Forms of ADR available for commercial disputes:

Apart from arbitration, mediation and conciliation are also recognised.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

There is no legidation making ADR mandatory. However, the Centre has a st of
Conciligtion/Mediation Rules and these rules can be applied by mutua consent.

Legal implications flowing from choices between the various
procedures:

Mediation and conciliation agreements are enforceable as contractual agreements, not as
awards.

Rules, if any, defining the role and procedures of mediator:

The Centres Conciliation/Mediation Rules which are based on the UNCITRAL
Conciliation Rules and rules of other bodies.
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Resort to arbitration or courts during ADR:

Parties can interrupt ADR and resort to arbitration only by mutua consent of the parties.
However, any party to a mediation or conciliation procedure may terminate that procedure
unilaterally and resort to court action if there is no arbitration agreemen.

Confidentiality and admissibility of evidence in other proceedings:

Rules governing confidentidity and admisshbility of evidence in other proceedings are
provided for and are contained in the Arbitration, Conciliation/Mediation Rules of the
Centre.

Recognition and enforceability of settlements:

There are no provisons for the recognition and enforceability of settlements. These are
enforceable as contracts between the paties. The terms of a settlement may be
incorporated in the form of a consent award if arbitration proceedings follow.

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

There are no limitations on the choice of ADR. Also, the jurisdiction of the mediaor in
commercid disputes is usudly provided for in the rules for mediation of the inditution
concerned.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

There are no redrictions in Maaysa on foreign lega representation in ADR or the
nationdity of the mediator.
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GENERAL OVERVIEW

Primary sources of law:

Legidation

Juriprudence

Doctrine

Custom, as evidence of agenera practice accepted as law
Generd principles of law

Sources of law for commercial dispute resolution outside of the court
system:

Commerce Code: Title 1V of Book V
Internationd Tresties

The primary recognised method for resolving commercid disputes outside the courts in
Mexico is arbitration. Both domestic and internationd commercid arbitration is governed by
the provisions contained in Title IV of Book V of the Commerce Code (CoC) (Articles
1415-1463).

In addition, Mexico has acceded to the following internationd treeties governing or related
to international commercia arbitration:

Convention for the Recognition and Enforcement of Foreign Arbitral Awards
(New Y ork Convention);

Inter-American Convention on Internationd Commercia Arbitration (Panama
Convention);

Inter-American Convention for Extraterritorid Vdidity of Foreign Judgements
and Arbitral Awards (Montevideo Convention); and

The North American Free Trade Agreement (NAFTA), Article 2022 (ADR).
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Institutions for international commercial dispute resolution outside of the
courts:

Indtitutions that administer international commercid arbitration in Mexico are

The Mexican Chapter of the International Chamber of Commerce
Av. Insurgentes Sur 950, Piso 6

C.P. 03100

MEXICO

Tdl: (525) 687 28 29
Fax: (525) 687 36 88

The Mexico City Chamber of Commerce
Paseo de la Reforma 42

C.P. 06048

MEXICO

Td: (525) 703 28 62
Fax: (525) 705 74 12

Comision parala Proteccion de Comercio Exterior de México
(COMPROMEX-BANCOMEXT).

Periferico Sur # 4333, Colonia Jardines de laMontana

C.P. 14210

MEXICO

Td: (525) 227 91 44
Fax: (525) 227 90 82

Centro de Arbitrgje de México (CAM).
World Trade Center (WTC)

Montecito 38, Floor 14th, Office 38
Col. Napoles

C.P. 03810

MEXICO

Tel: (525) 488 04 36

Fax: (525) 488 04 37
E-mail: camex@data.net.mx
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Recognition and enforcement of foreign arbitral awards:

Mexico is a party to the New Y ork Convention, as well as the Panama Convention and the
Montevideo Convention. Each of these Conventions is committed to enforcing awards.

The CoC adopts the principles of these Conventions. The generd principle is that
regardless of the country where arbitra awards have been issued, awards shdl be legdly
recognised as binding and, following a written petition in accordance with the relevant
provisions of the CoC, shall be enforced" (see section below)

Settlement of disputes through ICSID or bilateral investment agreements:

Mexico is not a party to the Washington Convention (ICSID). However, Mexico has
sgned Bilateral Investment Treeties with Spain (22 June 1995), Switzerland (10 July 1995)
and Argentina (13 November 1996).

Mexico is currently negotiating smilar tregties with Audria, France, Germany, Itay,
Uruguay, the Netherlands and the United Kingdom. These tredties, as well as the NAFTA
and the free trade agreements that Mexico has concluded with Bolivia, Cogta Rica,
Colombia and Venezuela, provide for dispute settlement mechanisms between investors and
the state.

Laws relating to commercial dispute resolution currently under review:

None.
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ARBITRATION

Is arbitration law based on UNCITRAL Model Law.

The Mexican Commerce Code, which governs commercid ahbitration, is based on
UNCITRAL Modd Law.

Differences in the application of arbitration law to international and
domestic arbitration:

The provisons of the Commerce Code governing commercid arbitration gpply to both
domestic and international commercia arbitration.

Limitations on types of dispute that may be arbitrated:

Although the Commerce Code provides that the recognition and enforcement of an arbitra
award may be denied, inter alia, when the matter of the dispute was not arbitrable
according to Mexican legidation,® the Commerce Code contains no specific provison
regarding the limitations on types of disputes that might be arbitrated. However, certain
limitations arise from other legidation.

Asagenerd rule, private rights might be subject to arbitration unless otherwise provided by
law. The law usudly prohibits matters from being arbitrated where the State or society has a
direct interest (public interest), unless there is an express authorization to do so. For
ingtance, the Civil Code provides that private parties can only compromise their private
rights as long as such compromises do not affect the public interest or the rights of third
parties* The Federa Code for Civil Procedures provides that the following matters shall

not be arbitrated:®

the right to dimony.

divorces, except for monetary aspects.

nullity of marriage

those concerning civil status, except for pecuniary rights of legaly acquired
filiation.

those that are specifically prohibited by law.
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Extent of party autonomy to define procedure:

In principle, the parties have complete autonomy to define the procedure to be followed by
the arbitra tribund, subject to the provisons of the Commerce Code on commercid
arbitration.® The parties’ autonomy to define procedura rules, as with al matters |€ft to the
autonomy of the parties (except for choice of law), involves the power of authorising athird
party, including an inditution, to decide the maiter.

Scope of court intervention and availability of courts for interim relief:

As agenad rule judicid intervention in matters concerning commercid arbitration will not
be required unless otherwise provided.” However, whenever judicia intervention is required,
the competent judicid authority will be the ordinary judge (aether local or federd) of the
place of arbitration.? Additionally, the parties may request the competent judicia authority
to take provisiona measures prior to or during an arbitration.’

Courts may aso be involved in the recognition and enforcement of an arbitra award, or in
determining the nullity of an award™ (see sections below). Finaly, the arbitra tribunal or
any of the parties with the tribund’s authorisation may request judicid assgtance for the
production of evidence.™

Source and scope of procedural rules:

The primary source of procedurd rulesis the parties autonomy. Failing agreement between
the parties, the arbitra tribuna shal conduct the arbitration in such manner as it deems
appropriate. The power conferred upon the arbitral tribund includes the power to determine
the admissibility, rdevance and weight of any evidence However, the parties and the
arbitra tribuna are subject to the relevant provisions of the Commerce Code, which sets out
severd procedurd rules concerning, for ingtance, the place of arbitration, initiation of the
arbitration, legal terms for written submissions, oral arguments and evidence.™
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Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

The provisons of the Commerce Code governing commercid arbitration apply to both
domestic and internationa arbitrations.

The parties are free to agree on the language or languages to be used in the arbitra
proceedings. Failing such agreement, the arbitrd tribund shal determine the language or
languages to be used in the proceedings. The arbitral tribund may order that any
documentary evidence be accompanied by a trandation into the language or languages
agreed upon by the parties or determined by the arbitral tribunal .**

No person shdl be precluded by reason of nationdity from acting as an arbitrator unless
otherwise agreed by the parties™ Only lawyers (either nationals or foreigners) that are
licensed to practice in Mexico have the rights of representation and may render advice on
Mexican law. However, there are no limitations to prevent foreign attorneys from rendering
lega advice on the law of the jurisdiction where they are licensed to practice.

Law applicable to the substance of the dispute:

The Commercial Code provides thet the arbitral tribunal shall decide the dispute in
accordance with the law chosen by the parties. Any designation of the law or legd system of
agiven State shdl be construed, unless otherwise expressed, as referring to the substantive
law of that State and not to its conflict of laws rules. Failing any designation by the parties of
the law gpplicable to the merits of the dispute the arbitral tribuna, taking into regard to the
characteristics and connections of each case, shall determine the applicable law.*®

Decision making by arbitral tribunal and form of award:

The rules for decison making by an arbitrd tribund are established in the Commerce
Code.” The arbitral tribunal shall decide commercia disputes according to the following:

the gpplicable law;
the provisons of the arbitra agreement or arbitra clause;
the commercia practice, as applicable to the case.

Decigons will be made by a mgority of the arbitra tribunal, unless otherwise provided by
the parties. If during the conduct of the arbitration proceedings the parties reach an
agreement, such atransaction agreement will terminate the proceedings and, if so requested,
may take the form of an arbitral award in the terms agreed by the parties.

The arbitrd award shdl be in written form and sgned by the arbitrator(s), including the date
of issuance and the place of arbitration (that will be the place of issuance). The parties shdll
be notified once the award is issued, and provided with a copy signed by the arbitrator(s).
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In certain cases, the arbitra tribund may aso order the termination of the proceedings or
may decide on the modification, interpretation or addition of the arbitra award within 30
days after itsissuance.

Confidentiality:

Confidentidity in arbitra proceedings is protected by the generd rules on confidentidity
contained in Mexican crimind legidation.

Recourse against an award and admissible grounds:

The parties may apply to a competent judicid authority for the nullification of an arbitral
award. However, arbitral awards can only be set aside by a competent court when the party
making the request provides evidence to the court’s satisfaction on one or more of the
following:

A paty to the arbitration agreement was under some incapecity, or the
agreement is not vaid under the law to which the parties have subject it or,
failing any indication thereof, under the Mexican law.

The paty making the gpplication was not given proper notice of the
gppointment of an arbitrator or of the arbitra proceedings or was otherwise
unable to exerciseitsrights.

The award deds with a dispute not contemplated by or not faling within the
terms of the submission to arbitration, or contains decisons on matters beyond
the scope of the submission to arbitration. However, if the decisions on matters
submitted to arbitration can be separated from those not so submitted, only that
pat of the award which contains decisons on matters not submitted to
arbitration may be set aside.

The compostion of the arbitral tribuna or the arbitral procedure was not in
accordance with the agreement of the parties, unless such agreement was in
conflict with a provison of the law from which the parties cannot derogate or,
failing such agresment, was not in accordance with the law.

The court may aso dedlare the nullity of an award if it finds that under Mexican legidation
the subject-matter of the dispute cannot be arbitrated or that the award is contrary to the
public order.

As a gened rule, the request shdl be formulated within three months from the date of
notification of the award.® There is no further apped againgt a declaration of nullity of an
arbitral award.”

Recognition and enforcement:
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An abitra award shal be recognised as binding and, upon request in writing to the
competent court, shal be enforced. The party invoking an award or gpplying for its
enforcement shall submit the authenticated origind award or a duly certified copy and the
origina arbitration agreement or a duly certified copy. If the award or agreement is not
made in Spanish, the party shall additionally supply a certified Spanish trandation.”

It is also important to note that the causes for the denia of recognition and enforcement of
an arbitral award are the same than those provided as causes for the annulment of an award.
The only additiond cause for the denid of recognition and enforcement is when the avard is
not yet binding upon the parties, or has been declared null or suspended by a court of the
country whose law served as a basis for the award.*
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

In Mexico, the most commonly used method for resolving commercia digputes between
private parties besdes court litigation is arbitration. Mediation and conciliation, athough
available as ADR, is less wdll recognised. However, it should be noted that in addition to
arbitration, the NAFTA encourages the parties to use other means of ADR for the
Settlement of internationa commercid disputes.

Forms of ADR available for commercial disputes:

Besdes arbitration, mediation and conciliation may be avallable for the resolution of
commercid digputes. Although not very commonly used, both mediation and conciliation are
consensud processes that provide a forum in which an impartial person (the mediator or
conciliator) facilitates communication between the parties in the hope of achieving a mutudly
acceptable settlement of the dispute. The mediator or conciliator seeks to focus on the
interests of each party and may propose settlement options for the parties to consider.
However, the proposed settlements are not binding on the parties unless accepted by them.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

Apart from arbitration, Mexican legidation is dmogt dlent aout other forms of ADR.
However, there are certain instances where the exhaustion of a conciliation procedure is
made mandatory as a pre-requisite to access to the national courts such as the Comisién
Naciona de Seguros y Fianzas (Nationa Insurance and Bonds Commission). Also as
mentioned previoudy, the NAFTA encourages and facilitates the optiond use of arbitration
and other means of ADR for the settlement of internationa commercid disputes between
private parties.

Legal implications flowing from choices between the various
procedures:

Unlike arbitration, which is an adversarid process that results in an award that is legaly
binding on the parties, the parties choosing mediation or conciliation are not bound by the
Settlements proposed by the mediator or conciliator. However, it should be noted that even
when commercid and civil legidation are not specific about these means of ADR, a
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settlement reached by the parties as a result of mediation or conciliation may be legdly
recognised.

The parties involved in a mediation or conciliation process may seek the lega recognition of
the settlement reached through a transaction agreement. Such an agreement is considered a
definitive act by means of which the parties give to each other mutua or reciproca
concessions in order to settle a present or future dispute.” A transaction agreement can be
formalised before a public notary or before a judicid authority. However, the enforcement
of the obligations thereby contained can only be requested to the competent judicia
authority.

Rules, if any, defining the role and procedures of mediator:

The are no rules governing the role and procedures to be followed by the mediator.
However, the parties may define the role and procedures to be followed by the mediator in
the ADR clause.

Resort to arbitration or courts during ADR:

The nortbinding nature of the ADR does not compe any of the parties to conclude an ADR
procedure before resorting to arbitration or courts. If the parties to a dispute do not accept
the proposed settlement, they can further establish ajudicia or arbitral process.

Confidentiality and admissibility of evidence in other proceedings:

There are no rules on confidentidity except for the general rules contained in crimind
legidation. Neither are there any rules governing the admissihility of evidence. This may be
governed however by the agreement of the parties.

Recognition and enforceability of settlements:

The settlement reached by means of ADR and reflected in a transaction agreement may be
legaly recognised and enforced upon submitting a request in writing to the competent
judicid authority.

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

The only limitations that might exist on the choice and jurisdiction of ADR are the generd
limitations concerning the public order and the rights of third parties. Cases involving métters
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where the State or society has a direct interest may not be subject to ADR. As a generd
rule, private rights might be subject to ADR unless otherwise stipulated by law.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

Mediation is often conducted without involvement of counsd representing the parties.
However, athough only lawyers (either nationds or foreigners) that are licensed to practice
in Mexico have the right of representation and may render advice on Mexican law, there are
no limitations to prevent foreign atorneys from rendering legd advice on the law of the
jurisdiction where they are licensed to practice. There are no legd condraints as to the
nationdity of the mediator. Any limits on the nationdity of mediator would depend on the
agreement of the parties.
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Overview

GENERAL OVERVIEW

Primary sources of law:

Legidation (datutes and regulations)
Caselaw

Sources of law for dispute resolution outside of the courts:

Arbitration Act 1996

Arbitration Act 1908 (and amendments)
Employment Contracts Act 1991
Companies Act 1993

Securities Act 1976

Contractud Remedies Act 1979
Contracts Enforcement Act 1982
Contracts (Privacy) Act 1982
Consumer Guarantees Act 1993
Commerce Act 1986

Fair Trading Act 1986

Sale of Goods Act 1908

Institutions for international commercial dispute resolution outside of the
courts:

There are agrowing number of private, professona dispute resolution ingitutions/servicesin
New Zedand that have experience in internationa dispute resolution. The nonprofit
Arbitrators and Mediators Ingtitute of New Zedand maintains pand lists of arbitrators and
mediators. It is the only dispute resolution body in New Zedand that demands specific
qudifications, has a Code of Ethics, and maintains an Investigation and Ethics Committee to
ensure that those involved meet a paticular criteria  In addition, LEADR (Lawyers
Engaged in Alternative Dispute Resolution) is a private, nonprofit Ausiralasian company
which promotes the use of mediation. Contact details for the Inditute and LEADR are as
follows
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The Arbitrators and Mediators Institute of New Zedland Inc.
16 Pamer Stregt

Box 1477

Wéllington,

NEW ZEALAND

Tel: (64 4) 385 4178
Fax: (64 4) 385 7224

LEADR New Zedand Chapter Office
Box 4329

Shortland Street

Auckland

NEW ZEALAND

Tel: (64 4) 357 9019
Fax: (64 4) 357 9099

Recognition and enforcement of foreign arbitral awards:

New Zedand is committed to enforcing awards by adherence to the New Y ork Convention
(1958). Thistreaty was implemented by the Arbitration (Foreign Agreements and Awards)
Act 1982, which was recently superseded by the Arbitration Act 1996. New Zedand is
aso a party to two earlier treaties, covering the same kind of subject matter as the New
York Convention, which now only apply to a minority of States that have not yet become
parties to the New York Convention. These are the Geneva Protocol on Arbitration
Clauses (1923) and the Geneva Convention on the Execution of Foreign Arbitra Awards
(1927). These tredties were implemented by the Arbitration Clauses (Protocol) and the
Arbitration (Foreign Awards) Act 1933, which was aso recently superseded by the
Arbitration Act 1996.

Under other legidation, the Reciprocal Enforcement of Judgments Act 1934, find judgments
of superior courts in countries that provide reciproca trestment to the judgments of the High
Court of New Zedland may be enforced summarily.

Settlement of disputes through ICSID or bilateral investment agreements:

New Zedand is a party to the Washington Convention (ICSID). The Convention was given
effect in New Zedland law by the Arbitration (International Investment Disputes) Act 1979.
New Zedand has hilaterd investment protection and promotion agreements (IPPA) with
China (1988) and Hong Kong, China (1995).
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Laws relating to commercial dispute resolution currently under review:

Trade laws which could rdlae to internationd commercid dispute resolution are regularly
reviewed by Government.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

The law in New Zedand applicable to internationa disputes s the Arbitration Act 1996
(“Arbitration Act”), which came into force on 1 July 1997. This Act gpplies to every
arbitration agreement, whether made before or after 1 July 1997. However, if the
arbitration proceedings were commenced before 1 July 1997, or if the arbitration agreement
was made before that date and provides for the appointment of two arbitrators, then the
Arbitration Act 1908 will continue to apply.*

Differences in the application of arbitration law to international and
domestic arbitration:

The Arbitration Act 1996 is based on the UNCITRAL Modd Law. The UNCITRAL
Modd Law isincorporated as the First Schedule to the Act, subject to minor amendments.
The three mogt sgnificant modifications from the UNCITRAL Modd Law are thet: the
provisons are not limited to commercid matters but apply to disputes of al kinds (subject to
other laws and to public policy); that the provisons are not redricted to internationa
arbitration but in principle aso gpply to domegtic arbitration; and that the arbitration
agreement need not be in writing.

The Arbitration Act 1996 is divided into two schedules. The First Schedule gpplies to dl
arbitration in New Zedand. Parties to an intentiona arbitratiort may agree to include as
terms of their arbitration agreement provisons from the Second Schedule. The provisions of
the Second Schedule apply to domestic arbitration unless the parties agree otherwise.

Limitations on types of dispute that may be arbitrated:

The Arbitration Act 1996° provides that parties can agree to submit any dispute to
arbitration so long as it is not contrary to public policy or, under any other law, the dispute is
not capable of determination by arbitration. It should aso be noted that the fact that an
enactment confers jurisdiction in repect of any matter on the High Court or Digtrict Court
but does not refer to the determination of that matter by arbitration, does not, of itsdf,
indicate that a dispute about that matter is not capable of determination by arbitration.
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Extent of party autonomy to define procedure:

Under the Arbitration Act 1996, and consstent with the UNCITRAL Modd Law, the
parties to any arbitration in New Zedand have a high degree of autonomy to modify the
rules as they congder appropriate. In particular, parties involved in an internationd dispute
have the flexibility to include articles from the Second Schedule of the Arbitration Act 1996.

Scope of court intervention and availability of courts for interim relief:

It is not incompatible with an arbitration agreement for a party to request an interim measure
of protection from a court before or during arbitral proceedings. The High Court or District
Court can make the following orders:

Orders for the preservation, interim custody, or sale of any goods which are the
subject-matter of the dispute;

An order securing the amount in dispute;
An order gppointing arecever;

Any other orders to ensure that any award which may be made in the arbitrd
proceedings is not rendered ineffectua by the disspation of assets by the other

party; and
An interim injunction or another interim order.

The extent to which a court can intervene before or during an arbitration is confined to those
Stuations outlined in the First Schedule of the Arbitration Act 1996 (or the First and Second
Schedules in those cases where parties have decided to make use of provisons within the
Second Schedule).

When a matter is brought before the court that is dso the subject of an arbitration
agreement, the court must refer the parties to arbitration unless the agreement is null and
void, inoperative, or incgpable of being performed, or there is no dispute between the
parties with regards to the matter in question.®

In certain circumstances, such as when parties fall to do o, the court has the power to
appoint an arbitrator(s).°

If necessary, the court can decide the outcome of a party's chdlenge of an arbitrator. In
addition, the court will decide whether an arbitrator has become de jure or defacto (inlaw
or in fact) unable to perform the functions of the office.’

Where an arbitra tribunal has ruled on a plea from a party that it does not have jurisdiction,
any paty may, within 30 days of having received notice of that ruling, request the High
Court to decide the matter. The High Court's decision shal not be subject to appeal®.
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The arbitrd tribuna or a party with the gpprova of the arbitra tribund may request the court
to as3g in the taking of evidence?’

The arbitrd tribund, or a party with the approva of the arbitrd tribuna, may request the
High Court or Digtrict Court's assstance in the exercise of any power conferred upon the
tribund. These powers are listed in Clause 3 of the Second Schedule. These include:

Ordering the provison of further particulars in a satement of claim or statement
of defense;
Ordering the giving of security for codts,

Fixing and amending time limits within which various deps in the abitra
proceedings must be completed;

Ordering the discovery and production of documents or materids within the
possession or power of a party;

Ordering the answering of interrogatories,
Ordering that any evidence by given ordly or by affidavit or otherwise;
Ordering that any evidence be given on oath or affirmation; and

Ordering any party to do dl such other things during the arbitra proceedings as
may reasonably be needed to enable an award to be made properly and
effidently.

Upon gpplication to the High Court by any party (with the consent of the arbitrd tribund or
with the consent of every other party), the High Court shdl have jurisdiction to determine
any question of law arising in the course of the arbitration. Within one month of the High
Court's decison, and with its leave or with specia leave from the Court of Apped, a party
may gpped from the High Court's determination to the Court of Apped.®®

If it feds that undue hardship might be caused to the parties, the High Court or Didtrict
Court can extend the time specified within an arbitration agreement by which arbitration
proceedings should commence.*

Source and scope of procedural rules:

Therulesfor arbitration in New Zedland are found within the Arbitration Act 1996, primarily
within the First and Second Schedules of the Act. The following points about the Arbitration
Act 1996 should be noted:

The Act contains two provisions which do not appear in the UNCITRAL Modd Law:

no action can be brought againgt an arbitrator for negligence when acting as an
arbitrator;* and

unless they decide otherwise, the parties are bound by confidentidity.™
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Documents relating to the UNCITRAL Mode Law and originating from the United Nations
Commission on Internationd Law, or its working group for the preparation of the Modd
Law, may be used for the purposes of interpretation of the Arbitration Act 1996.*

The Third Schedule ligts three additiond treeties relating to arbitration which New Zedand
has enacted. These are:;

Protocol on Arbitration Clauses (1923);
Convention on the Execution of Foreign Arbitra Awards (1927); and

Convention on the Recognition and Enforcement of Foreign Arbitrd Awards
(1958).

In addition to legidated rules, the following codes of conduct exist:

Members of the Arbitrators and Mediators Ingtitute of New Zedland Inc. are
bound by a code of conduct when acting as arbitrator or mediator. Any breach
of the code may be referred to the disciplinary committee of the Ingtitute.

All practisng lawyers are bound by the code of conduct of the Law Society of
New Zedand and complaints may be brought to the attention of the disciplinary
committee of the Society.

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

The parties to the arbitration are free to decide that it will be conducted in a foreign
language. Faling such agreement, the arbitrd tribund shal determine the language or
languages to be used in the proceedings.™ No person shal be precluded by reason of that
person's nationdity from acting as an arbitrator unless otherwise agreed by the parties.

There is no redriction on representation in arbitration by foreign attorneys or lawyers.
However, in the event that an gpplication were to be made to a court in connection with an
arbitration, the lawyer who appearsin Court would need to have been admitted to the bar in
New Zedand."

Law applicable to substance of dispute:

If an arbitration is held in New Zedand, it is permissible for foreign laws to govern the
substance of the dispute.  Unless the parties agree otherwise, the provisons of the
Arbitration Act 1996 shal govern the conduct of the arbitration.®
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Decision making by arbitral tribunal and form of award:

The Arbitration Act 1996 provides rules for the way decisions are to be made by an arbitra
tribund. In arbitrd proceedings with more than one arbitrator, any decison of substance
shal be made, unless otherwise agreed by the parties, by a mgority of dl its members.
With regards to questions of procedure, these may be decided by a presiding arbitrator, if
S0 authorised by the parties, or by al members of the arbitra tribund.*

Awards must be made in writing and should be signed by the arbitrator or arbitrators. In
arbitrd proceedings with more than one arbitrator, the sgnatures of the mgority of al
members of the arbitrd tribund shal suffice, provided that the reason for any omitted
sgnaureis stated.”

Confidentiality:

An arbitration agreement is deemed to provide that the parties shdl not publish, disclose, or
communicate any information relaing to arbitra proceedings under the agreement or to an
award made in those proceedings. However, some exceptions to confidentiality exist:

Parties can agree otherwise,

If the publication, disclosure, or communication is contemplated by the
Arbitration Act 1996; or

If the disclosure of information is made to a professond or other advisor of any
of the parties™

Recourse against an award and admissible grounds:

The courts can set aside an award on any of the following grounds?®

If aparty to the arbitration agreement was under some incapacity;

The agreement is not valid under the law to which the parties subjected it to, or
failing an indication on that question, the law of New Zedand;

The party making the application to have the award set asde was not given
proper notice of the appointment of the arbitrator/arbitral proceedings or was
otherwise unable to present its case;

If the award dedl's with disputes not contemplated by the arbitration agreement,
then the award can be set aside. (Except if only part of the award is affected in
thisway and it can be separated from the rest of the award. In such a case, only
the affected part will be set aside);
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If the compaosition of the arbitral tribuna or the arbitral procedure was not in
accordance with the agreement of the parties. (Unless such agreement was in
conflict with the First Schedule to the Arbitration Act 1996); or

If the High Court finds the dispute is not capable of arbitration under the law of
New Zedand or that it isin conflict with the public policy of New Zedand.

Where the provisions of the Second Schedule apply, on the determination of an apped on a
question of law arisng out of an award the High Court may confirm, vary or set asde an
award.”

Recognition and enforcement:

The recognition or enforcement of an arbitral award, irrespective of the country in which it
was made, may be refused if any of the circumstances outlined above exist or in the
following additiond circumstances™

the compogtion of the arbitrd tribund or the arbitra procedure was not in
accordance with the law of the country where the arbitration took place, in a
case where the procedure was not agreed between the parties; or

the award has not yet become binding on the parties or has been set aside or
suspended by a court of the country in which, or under the law of which, that
award was made.

The procedure for enforcement of an award is that upon application to the High Court, an
arbitra award shdl be enforced by entry as a judgment in terms of the award or by action.
Parties must supply an authenticated original award or a duly certified copy and, if recorded
in writing, the origind abitration agreement or a duly certified copy. Authenticated
trandations must be provided if the originas are not in the English language®
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

ADR is recognised within New Zedland. Arbitration is covered by the Arbitration Act
1996, which is based on the UNCITRAL Modd Law. Mediation and conciliation have a
well-established history in New Zedland in labour and employment relations, family disputes
and tenancy arrangements. There are legidative provisons for the uses of these procedures
including the gppointment of an independent third party by a court.

More recently, ADR has become more popular for the settlement of commercia and civil
disputes because of its perceived advantages of efficiency, cost, choice of mediator, privacy,
party autonomy, and the flexibility to reach decisons based on the interests of the parties
rather than their legd rights and obligations.

In these Stuations, it is the respongbility of an independent third party to facilitate a clear
understanding of the issues, daify the causes of the dispute and explore options for
resolving it.

Forms of ADR available for commercial disputes:

If the parties to a commercid dispute agree to ettle their dispute privately usng ADR, there
are no limitations on types of technique that they may agree on. An important factor in
choosng ADR over litigation is frequently the desire of the parties to maintain a vigble
commercid relationship.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

The dtuation where mediation or conciliation of disputes may be prescribed by the law are
limited. The Family Proceedings Act 1980, the Residentid Tenancies Act 1986, the Port
Companies Act 1988, the Crown Minerals Act 1991, the Employment Contracts Act 1990,
and the Companies Act 1993 contain such provisons.

In addition, the Resource Management Act 1991 makes provision for an independent third
party to be engaged to facilitate settlement of a dispute by consent of the parties. It should
aso be noted that where the monetary vaue of the commercia clam is under $3000 (or
$5000 with the agreement of both parties) parties can take their dispute to the Disputes
Tribunal. The Tribuna was s&t up under the Disputes Tribuna Act 1998. It encourages
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dternative dispute resolution, where referees attempt to bring the parties to an agreed
Settlement.

Currently there are no forma procedures for the courts to require parties to atempt
Settlement by ADR, but this possibility is under congideration. Court rules enable a Judge to
ask parties whether they have consdered atempting a settlement and grant time for such
negotiations to take place.

Legal implications flowing from choices between the various
procedures:

Legd implications for enforcement do flow from the choice between ADR proceedings
sanctioned by legidation and private ADR proceedings. In the case of mediation or
conciliation sanctioned by legidation, an agreement may be registered and enforced by the
court. An agreement following a successful private ADR process cannot be registered and
enforced by the court, but if it is reduced to a forma agreement between the parties, it
would be subject to the norma laws of contract.

Rules, if any, defining the role and procedures of mediator:

There are no officidly promulgated rules which define the role and procedures of mediator,
conciliator, facilitator, expert, etc, other than those prescribed in the voluntary code of the
various professional bodies, such as the Arbitrators and Mediators Inditute of New
Zedand Inc., that promote ADR.

Resort to arbitration or courts during ADR:

Providing that the ADR process is private there is nothing to prevent one or both of the
parties interrupting ADR and resorting to arbitration or court procedure.

Confidentiality and admissibility of evidence in other proceedings:

There are no rules governing confidentidity and admissbility of evidence in other
proceedings.

Recognition and enforceability of settlements:

There are no provisons for the recognition and enforceability of settlements.
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Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

There are no limitations on the choice of ADR and jurisdiction of the mediator in commercid
disputes.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

There are no redtrictions on foreign lega representation in ADR proceedings or on the
nationdity of mediator.
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GENERAL OVERVIEW

Primary sources of law:

Nationa Congtitution of Papua New Guinea
Organic Laws
Acts of Parliament and subordinate legidation including Emergency Regulations
- Provincid Laws
Congtitutional Amendment No 1 - Provincid Government, s2 added the following
sources of law:
Law made under or adopted by or under the Congtitution or any of these laws,
including subordinate |egidative enactments made under the Congtitution or any
of the Organic Laws or Acts of Parliament
The underlying law and pre-independence statutes
Common law
Customary Law.

The Condtitution of Papua New Guinea which was adopted on Independence Day 16
September 1975 refers to al the above sources of law.! Laws such as the underlying law,
the common law and customary law are effective only so long as they do not conflict with
the Condtitution or superior laws such as organic laws or Acts of Parliament.

Papua New Guinea follows the Common Law system in which decisions by the courts (case
law) may have the effect of binding precedent.

Sources of law for dispute resolution outside of the courts:

The principd legidation for commercia dispute resolution outsde the court system is to be
found in the Arbitration Act Chapter 46. The Arbitration Act was passed in 1951 and has
its origins in the British Arbitration Acts of the turn of the century with some subsequent
amendments. The Papua New Guinea arbitration Act has not been amended since 1951.

Moves have been initiated whereby larger commercid disputes may be resolved through a
body or panel of mediators but as yet there is no law in place to the administer the proper
functions of this body.

As regards differences between the Nationa Government and Provincid Governments over
commercid projects, there is a consultation mechanism provided for within the Organic Law
on Provincid and Locad Level Governments. Consultation may take place prior to the
commencement of a project or in other circumstances where there are common policy
differences between a Provincial Government and the State.
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The Provinces do not have individua arbitration laws but gpply the Arbitration Act Chapter
46.

Institutions for international commercial dispute resolution outside of the
courts:

At present there is no nationa organisation or panel for resolving international commercia
disputes outside of the courts. There are National Court Rules making provison for Courts
to refer certain matters to arbitration. In practice where disputes are referred to arbitration,
they are generally heard under the auspices of Audiralian bodies:

The Audrdian Centre for Internationad Commercid Arbitration (ACICA);
The Augtrdian Commercia Disputes Centre (ACDC).
A new body has recently been established;

PNG Commercia Disputes Centre Inc.
P O Box 850

Port Moreshy

PAPUA NEW GUINEA

Tel: 6753217233

Recognition and enforcement of foreign arbitral awards:

Papua New Guinea is not a party to the New York Convention as it was under colonid
adminigration of Audrdia a the time the Convention was adopted and its externd trade
relations did not provide sufficient justification. It does nevertheless respect and enforce
foreign arbitrd awards. In view of Pgpua New Guinea's membership of the WTO and
APEC, condderation is being given to adherence to the New Y ork Convention.

Settlement of disputes through ICSID or bilateral investment agreements:

Papua New Guinea became a party to the Washington Convention on 19 November 1978.
It has notified the depositary that it will only consider submitting disputes to the jurisdiction
of the Centre which are fundamental to the dispute itself. The National Court of Papua New
Guinea is designated as the appropriate authority for the recognition and enforcement of
awards of the Centre.

Papua New Guinea has dso entered into the following bilatera Investment Promotion and
Protection Agreements.
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Audrdia

China

Mdaysa
Philippines
United Kingdom

Laws relating to commercial dispute resolution currently under review:

Papua New Guinea is aware that its laws rdating to internationd commercid dispute
resolution should be reviewed following its membership of the WTO and APEC. Papua
New Guinea wishes to play a full part in these groupings on a basis of equdity and
reciprocity and to maintain alegd environment that is conducive to foreign direct investment.
What will be needed is a comprehensive package that includes the promotion of education
and awareness among policy makers, as well as guidance on gppropriate policy and
legiddtive reform.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

Arbitration Law Chapter 46

The Arbitration Law is not based on the UNCITRAL Mode Law. It was adopted in 1951
and was based on United Kingdom arbitration laws of that period. It has not been amended
in line with United Kingdom arbitration laws as it has been found to generdly effective for
local purposes. However, it is common practice in Pgpua New Guinea for internationd

contracts to specify that digoutes will be settled in conformity with UNCITRAL Rules and
Procedures for Arbitration. Such govisons are frequently found in contracts relaing to
engineering and construction contracts and to maritime agreements including charter parties
and savage agreements.

Differences in the application of arbitration law to international and
domestic arbitration:

Domedtic arbitration is subject to the Arbitration Act. International disputes may be
resolved under other rules if the contract so specifies. It is normd for engineering and
congtruction contracts, maritime contracts and contracts for sde of land, shares, businesses
and assets to include arbitration clauses.

Limitations on types of dispute that may be arbitrated:

The Arbitration Act is silent on the question of arbitrability of digputes except to the extent
that a submisson to abitration must be in writing. The only ground contained in the
Arbitration Act for setting aside an awards is misconduct by the arbitrator.> However, as
Papua New Guinea is a common law jurisdiction, Commonwedth case law and
jurisprudence on the subject of arbitrability and jurisdiction would be likely to be revant.

Extent of party autonomy to define procedure:

A number of rules of procedure are set out in the Arbitration Act and Schedule 1 to Act
contains further provisons to be implied into a submission unless the parties express a
contrary intention.®
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Scope of court intervention and availability of courts for interim relief:

Under the Arbitration Act the courts have the following powers.

To day proceedings if there is an earlier submisson to arbitration and the
applicant is willing to do al things necessary for the proper conduct of the
arbitration.*

To appoint an arbitrator, umpire or third arbitrator if the parties fail to agree to
such an appointment and to fill a vacancy should one occur. The person
appointed has the same powers to act on the reference as if they had been
appointed by consent of the parties.®

To issue various interlocutory including subpoenae ad testificandum and duces
tecun® and also to order awrit of habeus corpus ad testificandum.”

To extend the time for making an award.®
To remit or set asde an award.’

The Arbitration Act states that an award is “final and makes no provison for gpped to the
courts. However, as Pgpua New Guinea is a common law jurisdiction, it is likdly that the
Courts would apply the jurisprudence relating to appeals on the ground of errors of fact or
law on the face of the award asit was developed under smilar legidation in Britain and other
Commonwealth countries.

An arbitrator may at any time and shdl if directed by a court state a case for the opinion of
the court on any question of law arising in the course of the reference. The opinion of the
court is subject to appedl.

Under the Arbitration Act the courts have power to refer certain civil matters before them to
decision by an arbitrator or referee. Court referred arbitration may take place by consent of
the parties or where the maiter requires prolonged examination of documents, scientific or
local evidence or matters of account.

Source and scope of procedural rules:

Unless the parties agree to the contrary in their submisson to arbitration, the following
provisons are implied in their submission:*

the reference isto a sole arbitrator;
if the referenceisto two arbitrators they may gppoint an umpire;

award is to be made in writing within three months of entering the reference or
later if agreed by the parties,
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if the arbitrators default on the timetable or are unable to agree the umpire may
enter on the reference in place of the arbitrators;

the umpire shal make the award within one month;
arbitrators may examine witnesses on oath; order discovery and fix costs;

the award isto be fina and binding on the parties.

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

There are no specific rules reding to internationa arbitration and the Arbitration Act
contains no provisons relating to language or representation.

Law applicable to substance of dispute:

Common law jurisprudence will apply.

Decision-making by arbitral tribunal and form of award:

The provisons in the Schedule to the Arbitration Act set out the requirements for the
arbitrator to make an award in writing within a specified timetable. It should be noted
however, that the parties have discretion to make different provisions to those in the
Schedule.

Confidentiality:

The Arbitration Act is dlent on the question of confidentidity.

Recourse against an award and admissible grounds:

The only ground in the Arbitration Act permitting a court to set asde an award is
misconduct by the arbitrator.* Common law jurisorudence would however, provide
additiona grounds.

Recognition and enforcement:

An award on an arbitration agreement may be enforced in the same manner as a court
judgement.*”*
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

Mediation and other forms of ADR are recognised and practised in Papua New Guinea.
The preamble to the National Congtitution provides:

“that we reject violence and seek consensus as means of solving our common
problems’

However, there are no specific legidative or adminidrative provisons requiring parties to
attempt to resolve their disputes outside of the court sysem. Any mediation or other form
of ADR would take place by the consent of the parties and according to whatever rulesthey
determined.
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LEGAL SOURCES AND REFERENCES

Thereisno internet Ste relating to dispute resolution in Papua New Guinea.
Cases rlevant to arbitration include:

Mauga Logging Company Pty. Ltd. v.Okura Trading Co. Ltd.; Waigani: J.
Kearney; 21 July 1978; PNGLR.

Kramer Consultants Ltd. and Cameron McNamara Pty. Ltd. (Trading as Cameron
McNamara Kramer and Associates) v. The Independent State of Papua New
Guinea; Waigani: J. Cory; 11,29 July 1985; O.S. Number 65 of 1983.
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GENERAL OVERVIEW

Primary sources of law:

The primary source of law in Peruislegidation.

Sources of law for commercial dispute resolution outside of the court
system:

Ley 26572, the Genera Law of Arbitration (Ley Generd de Arbitrge) was promulgated on
3 January 1996 and published in the Officid Gazette El Peruano on 5 January 1996.

Laws relating to extra-judicid conciliation are found in Ley 26872, the Law of Conciliation
promulgated on 29 October 1997 (published in the Officia Gazette EI Peruano 13
November 1997) and in Supreme Decree 001-98-JUS Regulations on the law of
Conciliation (published on 14 January 1998) and its modification by Supreme Decree 003-
98-JUS (promulgated on 15 April 1998 and published on 17 April 1998)

Institutions for international commercial dispute resolution outside of the
courts:

Nationd and International Conciliation and Arbitration Centre, Chamber of
Commerce, Lima

Conciliation and Arbitration Centre, Bar Asociation, Lima

Nationd Ingitution of Mining and Oil Law

Addresses:
Centro de Conciliacion y Arbitrge Naciona e Internaciond
Camara de Cormercio de Lima
Gregorio Escobedo 396, tercer piso
Lima 11 Jesus Maria
PERU

Tel: (51 1) 261 5417

Centro de Conciliacion y Arbitrge
Colegio de Abogados de Lima
Avenida Santa Cruz 255

Lima 18 Miraflores

PERU

Tel: (51 1) 421 6018 / 421 7437 | 221 0669
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Ingtituto Naciond de Derecho de Mineriay Petroleo
Migud Aljovin 530

Lima 18 Miraflores

PERU

(51 1) 447 3011

Recognition and enforcement of foreign arbitral awards:

Peru is a party to the New York Convention. It was ratified without reservations by
Legidative Resolution 24810 and entered into force on 5 October 1988. Peru is dso a
party to the following conventions:

Inter-American Convention on Internationa Commercial Arbitration (Panama
Convention 1975) ratified by Legidative Resolution 24924 which entered into
force on 25 October 1988;

Inter-American Convention on Extraterritorid Efficacy of Foreign Sentences
and Arbitrd Awards (Montevideo Convention 1979) ratified by Decree Law
22953, 26 March 1980 which entered into force on 14 June 1980.

Settlement of disputes through ICSID or bilateral investment agreements:

Peru is party to the Convention on the Settlement of Investment Disputes between States
and Nationals d Other States (Washington Convention) retified by Legidative Resolution
26210 on 2 July 1993 and which entered into force, 8 August 1993.

Peru is a party to the Convention Establishing the Multilatera Investment Guarantee Agency
(MIGA) 1985, ratified by Legidative Resolution 25312 of 2 April 1991 and which entered
into force 5 June 1991.

Peru is a party to the following bilatera investment agreements.

Country Entry into Force
Thaland 9 July 1993
Switzerland 23 November 1993
Republic of Korea 20 April 1994
United Kingdom 21 April 1994
Norway 5 May 1995
Sweden 1 August 1994
Peoples Republic of China 1 February 1995

El Salvador 15 December 1996
Argentina 24 October 1996
France 30 May 1996
Spain 17 February 1996
Fnland 14 June 1996
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The Netherlands 1 February 1996
Venezuda 18 September 1997

Laws relating to commercial dispute resolution currently under review:

No laws reaing to internationd digpute resolution are currently under review.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

The Generd Law of Arbitration

The General Law of Arbitration (Ley Generd de Arbitrge; Ley 26572) was promulgated
on 3 January 1996 and published in the Officid Gazette El Peruano on 5 January 1996.
The Genera Law of Arbitration is based on the UNCITRAL Modd Law.

Differences in the application of arbitration law to international and
domestic arbitration:

There are no sgnificant differences between the laws gpplicable to internationd and
domestic arbitration.

Limitations on types of dispute that may be arbitrated:

Disputes may not be arbitrated if they pertain to matters that are of exclusive competence of
the tribunds of the Republic or matters that violate international public order.!

Extent of party autonomy to define procedure:

The parties have broad freedom to establish their own rules of arbitration.?

Scope of court intervention and availability of courts for interim relief:

Before and during arbitration, the Courts may intervene in the following manner.

The arbitration tribund or any of the parties with gpprova of the arbitra tribund,
can request judicid assstance from a judge to order the establishment of proof.
The specidist Judge in Civil Cases whom the parties have previoudy accepted
as having jurisdiction, has competence to hear the gpplication. If there is no
prior acceptance of jurisdiction, a Digtrict Court Judge where the arbitration is
being held will have competence.?

A Judicid Court may grant interim relief on gpplication of one of the parties.*
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Source and scope of procedural rules:

The Generd Law of Arbitration (Ley Generd de Arbitrge, Ley 26572,) promulgated on 3
January 1996 and published in the Officia Gazette EI Peruano on 5 January 1996 contains
rules for arbitration in Peru.

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

Arbitration may be conducted in another language® Members of an arbitra tribuna may be
non-citizens of Peru.® There are no redtrictions on representation by foreign lavyersin an
arbitration.’

Law applicable to the substance of the dispute:

The parties may designate any foreign law as the governing law of the dispute. In generd,
the parties have flexibility regarding the maiters related to the arbitral proceedings and they
may designate the rules of the internationd arbitral bodly.

Decision-making by arbitral tribunal and form of award:

If there is no agreement between the parties, the Generd Law of Arbitration prescribes rules
for both proceedings and awards.®

Confidentiality:

The Generd Law of Arbitration establishes confidentidity of the arbitration tribuna
deliberations’ but it does not regulate the confidentiaity of the proceeding itsdlf.

Recourse against an award and admissible grounds:

The Courts may nullify an award when there are faults and defects. for example:

when one of the parties suffers some kind of incapacity or disability;
when the award is againgt. the rules established by the parties;

when the award dedls with an unrelated dispute; or

when the award goes beyond the terms of the arbitration agreement.”
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Recognition and enforcement:

The procedure to recognise a foreign award is a non litis process according to the Civil
Procedural Code". Once the award is recognised (totdly or partidly) an application for its
enforcement should be made to the specidist Judge in Civil Cases who has jurisdiction over
the address of the defendant on the date of the submisson of the application or, if the
defendant does not have a domestic address, the gpplication should be presented to the
Judge where the defendant resdes. The gpplication for the enforcement of the award
should be accompanied by the following documents;

the origind award or a copy; and

the origind arbitration agreement or a copy (if necessary they should be
accompanied by trandation into Spanish); together with

acopy of the judicid resolution that accepted the petition for recognition of the
award .The award, has the same effect as afina judgement by a court.”
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

ADR is recognised and practised in Peru.

Forms of ADR available for commercial disputes:
Extra-judicid conciliation is provided for in the following legidation:

Law 26872, Law of Conciliation (promulgated on 29 October 1997)
published in the Officid Gazette EI Peruano on 13 November 1997).
Regulations of the Law of Conciliation, Supreme Decree 001-98-JUS,
(published on 14 January 1998) and its modification by Supreme Decree 003-
98-US, (promulgated on 15 April 1998, published on 17 April 1998).

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

Currently, it is optiond. From January 13, 2000, it will be mandatory and prior to judicid
process when dedling with patrimonid issues ™

Legal implications flowing from choices between the various
procedures:

Awards are mandatory either in arbitration or conciliation.

Rules, if any, defining the role and procedures of mediator:

The condiliaor is an individud with an ethicad and mord standing, well versed in negotiation
techniques and in dternative means for conflict resolution. The conciliator enjoys freedom of
action and facilitates the communication process between the parties and proposes,
eventualy, solutions for conciliation which are not mandatory.*

There are no legidative provisions for gppointment of a mediator, facilitator or expert.

Resort to arbitration or courts during ADR:

It is permissible to resort to the Courts during concilietion.
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Confidentiality and admissibility of evidence in other proceedings:

Anything that has been said or proposed in conciligtion remains privileged between the
parties and the Conciliator and has no legd vaue™

Recognition and enforceability of settlements:

The act of conciliation (settlement) is executable and its enforcement can be demanded
through the process of execution of judicia resolutions'

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

There are no provisons.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

There are no provisons.
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Overview

GENERAL OVERVIEW

Primary sources of law:

Conditution
Legidative acts
Presidential decrees
Executive orders
Proclamations
Judicid decisons

Sources of law for dispute resolution outside of the court system:
Republic Act no. 876
Institutions for international dispute resolution outside the courts:

International arbitration proceedings in the Philippines are generdly referred to such
arbitration indtitutions as the International Chamber of Commerce (ICC) and the American
Arbitration Association (AAA).

Recognition and enforcement of foreign arbitral awards:

The Philippines is committed to enforce awards as result of its adherence to the 1958
Convention on Recognition and Enforcement of Foreign Arbitra Awards (New York
Convention). The convention may be implemented through the judicid system with the use
of the Rules of Court.

Settlement of disputes through ICSID or bilateral investment agreements:

The Philippines sgned the Washington Convention on the Settlement of Investment Disputes
between States and Nationals of Other States (ICSID) on 26 September 1978; and
deposited its ratification on 17 November 1978. The Convention entered into force on 17
December 1978. The Philippines has dso entered into bilateral investment agreements.

Laws relating to commercial dispute resolution currently under review:

There are presently severd legidative hills being consdered for enactment. At least one of
them is based on the UNCITRAL Modd Law.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

The Republic Act no. 876 is known as the "Arbitration Law". The arbitration law was
approved on 19 June 1953 and therefore antedates the UNCITRAL Modd Law.
Reference should aso be made to the Civil Code of the Philippines (Republic Act 386,
Articles 2028 - 2046). Presidentiad Decree No 1746 and Executive Order No 1008
contain provisons for arbitration in the construction indutry.

Differences in the application of arbitration law to international and
domestic arbitration:

Under Philippine law, an arbitration agreement is vaid, enforceable and irrevocable on the
same basis as any other contract. The law applies to both domestic and internationa
arbitration, and the rules apply equdly to both of them. In the Philippines, an “internationa”
arbitration is one conducted outside of the Philippines and an “international award” is one
made outsde of the Philippines. Domegtic arbitration is arbitration conducted in the
Philippines.

Limitations on types of disputes that might be arbitrated:

The arbitration law gpplies to dl norma commercid disputes but does not apply to labour
disputes which are governed by a different set of rules. Nor may the parties arbitrate
questions which, by reason of public policy, canot be the subject of compromise!
Examples of such maters are family matters reaing to the status of individuds or the
jurisdiction of the courts.

Extent of party autonomy to define procedure:

The rules for arbitration are found in the arbitration law itsdf. The rules of procedure are
compulsory but the parties are given flexibility in applying the rules.

Scope of court intervention and availability of courts for interim relief:

There are many ingances when the courts may intervene during the arbitration.
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The arbitration law alows recourse to the court to take measures to safeguard or conserve
any matter which is the subject of the dispute in arbitration. The extent of the relief is not
defined.

Source and scope of procedural rules:

As arbitration in the Philippines derives from a contractua relationship between the parties
and is subject to the law of contract, the expresson of the parties will with reference to
rules and the choice of arbitrator will be respected. The rules of permanent arbitration
ingtitutions may be applied.

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

Arbitration proceedings may be conducted in English or Tagalog. There is no prohibition on
the use of any other language. There is likewise no prohibition on the gppointment of non-
citizens as arbitrators. The arbitration law has no prohibitions on representation by foreign

lawyers.

Law applicable to substance of dispute:

There is no prohibition on the gpplications of foreign law to govern the substance of the
dispute. There is likewise no prohibition for the application of the rules of an internationd
arbitration ingtitution.

Decision making by arbitral tribunal and form of award:

An award by a mgority of arbitrators is vaid unless the concurrence of al of them is
required by the terms of the arbitration agreement.? The form of the award is prescribed in
the arbitration law in that it must bein writing and sgned and acknowledged by a mgority of
the arbitrators, if more than one, and by the sole arbitrator if thereis only one®

Confidentiality:

Since there are many instances when resort to the courts may be made during an arbitration
proceeding, the law contains no provision on confidentidity.
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Recourse against an award and admissible grounds:

In any one of the following cases, the court must make an order vacating the award upon the

petition of any party to the dispute when such a party proves afirmatively tha in the
arbitration proceedings:*

The award was procured by corruption, fraud, or other inadmissible means,
There was evident partidity or corruption in the arbitrators;

The arbitrators were guilty of misconduct in refusing to postpone the hearing
upon sufficient cause shown;

Refusing to hear evidence pertinent and materia to the dispute;

One or more of the arbitrators was disqudified to act and willfully refrained from
disdogng such disqudification;

Any misbehavior by which the rights of any paty have been mateidly
prejudiced; or

The arbitrators exceeded their powers, or so imperfectly executed them, that a

mutud, find and definite award upon the subject matter submitted to them was
not made.

Where an award is vacated, the court, at its discretion, may direct a new hearing ether
before the same arbitrators or before a new arbitrator or arbitrators. These will be chosenin
the manner provided in the submission or contract for the sdection of the origina arbitrator
or arbitrators. Any provison limiting the time in which the arbitrators may make a decison
shal be deemed applicable to the new arbitration and to commence from the date of the
court's order.

Where the court vacates an award, costs not exceeding fifty pesos and disbursements may
be awarded to the prevailing party. The payment thereof may be enforced in like manner as
the payment of costs upon the motion in an action.

Recognition and enforcement:

At any time within one month after the award is made, any party to the dispute may apply to
the court having jurisdiction, for an order confirming the award. The court must grant such
order unless the award is vacated, modified or corrected. Notice of such motion must be
served upon the party adversely affected or its atorney as prescribed by law for the service
of such notice upon an attorney in action in the same court.”
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

Variousforms of ADR are recognised in the Philippines.

Forms of ADR available for commercial disputes:

Commercid disputes may be settled through negotiation, mediation/conciliation and
arbitretion.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

ADR isoptiond under the law.

Legal implications flowing from choices between the various
procedures:

The arbitration law is slent on this point. The arbitration agreement may provide the legd
implication.

Rules, if any, defining the role and procedures of mediator:

There are no rules that define the role of, or procedures for, mediator, conciliator, facilitator
or expert.

Resort to arbitration or courts during ADR:

The arbitration law is slent on this point. Resort to arbitration or court procedure may be
mede if the agreement between the parties alowsiit.

Confidentiality and admissibility of evidence in other proceedings:
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There are no rules on confidentiaity. ADR is a voluntary procedure and the parties have
freedom to make whatever rules relaing to confidentidity or evidence that they so
determine,

The arbitration law provides for the following:

With respect to the admissibility of evidence, the arbitration law providesfor the
parties to a submisson or contract to arbitrate to submit their dispute by
arbitration by other than ora hearing (with the written agreement of each party).

The parties may submit an agreed statement of facts. They may adso submit
their respective contentions to the duly agppointed arbitrators in writing. This
shdl include a satement of facts, together with al documentary proof. Parties
may aso submit awritten agreement.

Each paty shadl provide al other parties to the dispute with a copy of dl statements and
documents submitted to the arbitrators. Each party shal have an opportunity to reply in
writing to any other party's statements and proofs, but if such party fails to do so within
seven days after receipt of such statements and proof's, they shal be deemed to have waived
the right to reply. Upon the ddivery to the arbitrators of &l statements and documents
together with any reply statements, the arbitrators shall declare the proceedings in lieu of
hearing closed.

Recognition and enforceability of settlements:

The parties may reach a settlement that conforms with the law of contract. If so, the
settlement will have the legal force of a contract. The arbitration law contains no provisons
for the recognition and enforceability of settlements. However, the rules of procedure for
settlementsin judicid proceedings may be applied by andogy.

Limitations on the choice of ADR and jurisdiction of mediator in
commercial disputes:

There are no provisonsin the arbitration law regarding limitations on the choice of ADR and
jurisdiction of the mediator in commercia dispute. ADR is a private procedure arrived a by
consent between the parties.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

There are no provisons redtricting foreign legal representation in ADR proceedings or on the
nationdity of the mediator.
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GENERAL OVERVIEW

Primary sources of law:

Condtitution of the Federation of Russia

Russan laws

Soviet laws

Presidential Decrees

Normeative acts (Resolutions, Decisions, Ingtructions, Orders)

The current Russan Condtitution was completed following the attempted civil insurrectionin
October 1993. There has been sgnificant progress in the reform of civil legidation in the
Federation of Russia. The first part of the Civil Code was adopted in 1994 and the second
part adopted in 1995. The new Civil Code builds on previous Soviet Civil Law. Thereisno
separate Commercid Code but it is significant in the extent to which the new Civil Code
promotes free enterprise and regulates contractual and other commercid rdations in a
market oriented economy. The new Code prevails over inconsistent provisons of other
laws, Presidential decrees or other normative acts by Parliament.

Presidential decrees have the force of law unless they contravene the Congtitution or Federa
Laws. The Russan Condtitutiona Court is empowered to decide questions rdlating to the
interpretation of the Congtitution. The Condtitutiona Court began to operate in its current
formin 1995.

The Government is empowered to pass so-caled "normative acts' (Resolutions, Decisons,
Ingtructions, Orders etc.) which are subsidiary legidation. Such normative acts are the day-
to-day instruments for the implementation of the laws passed by the Russan Parliament and
the decrees issued by the President. Soviet legidation remains in force, unless there is
Russian law which dedls with the same issue, in which case the Russan law will prevail in the
case of conflict. In fact, virtudly al legal areas have seen large scae replacement of pre-
exiging Soviet lav with new Russian legidation.

The Russian courts have jurisdiction over any civil dispute in which at least one of the parties
isa private citizen. Thisincudes disputes involving aforeign lega entity or Russan enterprise
with foreign investment unless, as discussed below, the parties have agreed to employ either
the Arbitrazh system or arbitration tribunals. As a practica matter however, the civil courts
will often decline to assume jurisdiction over commercid matters involving foreign
investment, preferring to leave such issues for the Arbitrazh or internationd arbitration
proceedings.

Civil court proceedings follow the Continental European rather than the common-law modd

with judges assuming an active inquigtorid role in the dispute. There is no sysem of
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precedent as in the commontlaw system and the courts may reach different conclusons in
different cases on the basis of smilar factud Stuations

Sources of law for dispute resolution outside of the courts:

Law of the Supreme Arbitrazh Court

Arbitration Procedural Code (entered into force 1 July 1995)

Law of the Federation of Russa No 5338-1 of 7 July 1993 on Internationd
Commercid Arbitration.

There are two main sysems of arbitration available in Russia The fird is through the
Arbitrazh court syslem which is regulated by the Arbitration Procedural Code and the
second is ether inditutiond or ad hoc arbitration under the Internationd Commercia
Arbitration Law. It isdso possble for parties entering into internationa contracts to specify
inditutiona or ad hoc arbitration outsde of Russia

Institutions for international commercial dispute resolution outside of the
courts:

The Law on International Commercid Arhbitration in Appendix 1 establishes regulations for
the Internationd Commercid Arbitration Court under the Chamber of Commerce and
Industry of the Federation of Russa. Appendix 2 of the same law provides regulations for
the Maritime Arbitration Commission of the Chamber of Commerce and Industry.

International Commercid Arbitration Court
Chamber of Commerce and Industry
llyinka Str., 6

103684, M oscow

RUSSIA

Td: (7-095) 929 0159/0588.

Recognition and enforcement of foreign arbitral awards:

The Federation of Russa is a paty to the New York Convention. Awards issued in
Convention countries are subject to enforcement through the Civil Courts.

Settlement of disputes through ICSID or bilateral investment agreements:

The Federation of Russa is a party to various international agreements related to foreign
invetment. Provisions in the internationa agreements ke precedence over conflicting
domedtic legidation,

The Federation of Russia Sgned the Washington Convention on 16 June 1992 but has yet to
depost its instrument of ratification.
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Redations between Russa and the United States are regulated by the Bilateral Investment
Protection Treaty of 17 June 1992 and the tresty on Promotion of Investment of 3 April
1992.

Russais dso a party to anumber of bilatera investment tregties.

Treaties concluded by the former Soviet Union

Audria 1990 Italy 1989
Bdgium 1989 Korea 1990
Canada 1989 L uxembourg 1989
China 1990 Netherlands 1989
Fnland 1989 Span 1990
France 1989 Switzerland 1990
Greset Britan 1989 Turkey 1990
Germany 1989

Treaties concluded by Russia

Bulgaria 1993 Poland 1992
Greece 1993 Romania 1993
Norway 1994 Sovenia 1993
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

Law of the Federation of Russia No 5338-1 of 7 July 1993 on Internationa
Commercid Arbitration.

The Law on Internationd Commercid Arhitration is based on the UNCITRAL Modd Law.

Differences in the application of arbitration law to international and
domestic arbitration:

The Arbitrazh system has jurisdiction if:

al parties to the digpute are entities or registered entrepreneurs, or
the parties are the Russa Federaion or a subdivison of the Federation of
Russa

Arbitrazh courts are permanent state courts with a mandate to resolve civil disputes between
commercid enterprises. The Arbitrazh system was originaly devised to ensure the effective
fulfillment by enterprises of the Soviet Five Year Plans and did not, until recently, entertain
cases involving foreigners. Previoudy, only disputes between Russian enterprises were
autometicaly heard in Arbitrazh courts while disputes involving Western parties were heard
in the civil courts of common jurisdiction, unless al parties to the dispute agreed otherwise.

A new Arbitration Procedural Code entered into force on July 1, 1995. The Code sets out
the procedures under which the Arbitrazh courts settle disputes. Under the new law, foreign
legd entities and Russan enterprises with foreign investment have the right to have cases
heard in Russia's Arbitrazh courts.

The Code dates that Arbitrazh courts have automatic jurisdiction over disputes of
commercid and adminidrative nature if one of the parties to the dispute is a foreign legd
entity or a Russan entity with foreign investment! Foreign legd entities or Russan
enterprises with foreign invesment will, most likely, have to resolve ther disputes in the
Arbitrazh court system as long as none of the parties to the dispute are private persons.

The Law on Internationd Commercid Arbitration is for internationa disputes only. The
UNCITRAL standard definition of an internationd dispute is embodied in the law.
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Limitations on types of dispute that may be arbitrated:

The Law on International Commercid Arbitration provides that disputes arising out of a
specific legd relationship (which need not be contractua) may be arbitrated.”> However, this
does not extend to crimind matters which are within the exclusve jurisdiction of the Courts.

The legidation of the Federation of Russa contains provisons which grant to enterprises
with foreign investment the right to sue state adminigtrative bodies when the rights of such
enterprises are violated by the actions of such bodies or their officias. For instance, disputes
involving tax inspectorates, as well as daimsin respect of the invaidity of specific decisons
of an organ of state adminigtration, disoutes concerning the illegd seizure of funds executed
by such body and issues of compensation for damages, are classfied as adminigrative
disputes. In accordance with the new Arbitration Code, such administrative disputes, where
foreign investors or enterprises with foreign investment are involved are now to be heard by
the Arbitrazh courts.

Extent of party autonomy to define procedure:

Under the Law on Internationa Commercia Arbitration, the parties are free to agree on the
procedure to be followed by an arbitrd tribuna.®

The procedure in the Arbitrazh system possesses certain characteristics of the ordinary
courts as well as those of an arbitration tribuna. The proceedings are governed by the
Code of Arbitration Procedure adopted in 1995. The advantages of Arbitrazh courts over
the civil courts include smplified procedura rules and greater expertise in commercid
disputes. The new Arbitration Code also establishes aright of gpped from adecison by an
Arbitrazh court.

Scope of court intervention and availability of courts for interim relief:

The Law on International Commercia Arbitration contains the sandard UNCITRAL Modd
Law provision that no court shdl intervene except as provided by that law.*

The courts have the powers that are consistent with the UNCITRAL Modd Law.

Source and scope of procedural rules:

The Law on Internationa Commercid Arhitration contains the UNCITRAL Modd Law
procedurd rules.

Appendix 1 of the Law on Internationd Commercid Arbitration establishes regulations for
the International Commercia Arbitration Court.
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Appendix 2 of the Law on Internationa Commercia Arbitration establishes regulations for
the Maritime Arbitration Commisson of the Chamber of Commerce and Industry of the
Federation of Russa

Arbitration through the Arbitrazh system is conducted according the Code of Arbitration
Procedure.

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

The Law on International Commercid Arbitration provides that the parties are free to agree
on the language or languages to be used in the arbitration and failing agreement, the arbitra
tribund may determine the language® No person shal be precluded by reason of that
person's nationdity from acting as an arbitrator unless otherwise agreed by the parties.

According to the new Code of Arbitration Procedure, parties to a dispute can be
represented by a person (including an employee), not necessarily a Russan lawyer or
"advokat”, on the basis of a Power of Attorney.

Law applicable to substance of dispute:

The Law on Internationa Commercid Arbitration provides that the parties may choose the
substantive law in their agreement to arbitrate. Failing agreement by the parties, the arbitral
tribuna may determine the subgtantive law.®

The Arbitrazh courts gpply foreign laws in the following cases

Where contemplated by the Russian Law on Conflict of Laws (Foundations of
Civil Legidation, 1991) or international agreements to which Russais a party;
Where required to do so by agreement of the parties to a dispute which does
not contradict law or internationa agreements;

Whereinternational custom so prescribes and is recognised in Russa

Decision making by arbitral tribunal and form of award:

The Law on International Commercia Arbitration provides that if there are more than one
arbitrator, the decison shal be made by a mgority except that the tribuna may decide that
on procedura questions, the presiding arbitrator shall make the decision.”

Recourse against an award and admissible grounds:

The courts can set aside an award on any of the following grounds®
If aparty to the arbitration agreement was under some incapacity;

The agreement is not vaid under the law to which the parties subjected it to, or
failing an indication on that quetion, the law of Russig;
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The party making the application to have the awvard set asde was not given
proper notice of the gppointment of the arbitrator/arbitral proceedings or was
otherwise unable to present its case;

If the award dedls with digputes not contemplated by the arbitration agreement,
then the award can be set aside. (Except if only part of the award is affected in
thisway and it can be separated from the rest of the award. In such acase, only
the affected part will be set aside);

If the composgition of the arbitrd tribunal or the arbitral procedure was not in
accordance with the agreement of the parties; or

If the gppedl court finds the dispute is not capable of arbitration under the law of
Russaor that it isin conflict with public policy.
Decisions by the loca Arbitrazh court may be appealed to another loca Arbitrazh court, a
Federd Didrict Arbitrazh court and in some cases a further gpped to the Supreme
Arbitrazh court is provided for.

Recognition and enforcement:

The Civil courts are responsible for the enforcement of foreign arbitral awards. Generdly,
the Arbitrazh courts enforce domestic arbitral awards dedling with commercid disputes. The
civil courts and Arbitrazh @urts may, by law, refuse to enforce an arbitra award on a
number of statutory grounds, including lack of jurisdiction, lack of proper notification and
public policy. However, the privatization of ate enterprises has widened the scope for
enforcement of awards as such property no longer enjoys immunity from execution as it did
in Soviet times. Enforcement measures can include saizure of movable or immovable
property, injunctions or the posting of a bond by the defending party.
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

Alternative means of resolving commercia disputes based on private agreements not to use
the court sysem have been well known in Russa There is no provison in the civil court
system for mandatory reference to ADR prior to a hearing but historicaly it has not been
usua for commercid disputes to be referred to the civil courts as they have been
automaticaly referred to the jurisdiction of the Arbitrazh courts.

Until recently, one of the main characteristics of the Arbitrazh system was that cases were
accepted for hearing by the Arbitrazh only when the parties had failed, through bona fide
negotiations, to sdtle the dispute by themsaves. However, in accordance with the new

Arbitration Code, the Arbitrazh court will hear such disputes only if the parties agreed to this
forum through contractua agreement or if otherwise provided by federd law. The parties
are aso encouraged, during the proceedings, to settle the issue by themsalves. The sessons
are usudly conducted by an adjudicator and representatives of the opposing parties.
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Overview

GENERAL OVERVIEW

Primary sources of law:

Legidation
Caselaw

Singapore is a common law jurisdiction. Primary sources of law are legidation, known as
the Statutes of the Republic of Singapore, and case law. The dtatutes are divided into
Chapters (Caps). These are published by the Singapore Nationa Printers (SNP)
Corporation Ltd. Case law, both local and other jurisdictions, notably the Commonwedlth
jurisdictions, cover areas in which thereis no legidation. Case law interpreting legidation has
the force of law in Singapore.

Sources of law for dispute resolution outside of the courts:

Internationa Arbitration Act 1995

Arbitration (Internationa Investment Disputes) Act 1968
Arbitration Act 1953

Rules of Court 1996

The Internationa Arbitration Act (Cap 143A) entered into force on 27 January 1995. It
provides for the conduct of international commercia arbitration, conciliation proceedings
and gives effect to the New Y ork Convention.

The Arbitration (Internationa Investment Disputes) Act (Cap 11) entered into force on 10
September 1968. It provides for the adoption of the Washington Convention.

The Arbitration Act (Cap 10) came into force on 4 May 1953. It governs domestic
arbitration in Singapore. If parties to an internationa arbitration opt out of the International
Arbitration Act, their proceedings would by default be governed by the Arbitration Act.

The Rules of Court 1996 lay down procedura rules that concern arbitration. The rules
provide for other mechanisms of dispute resolution, such as pre-tria conferences and Court
Dispute Resolution.

In addition, Court circulars such as The Regigrar’s Circular No 1 of 1997 of the
Subordinate Courts and The Registrar’s Circular No 4 of 1997 of the Supreme Court
provide for a partid rebate of mediation fees if cases proceed to trid after mediation at the
Singapore Mediation Centre.
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Institutions for international commercial dispute resolution outside of the
courts:

Singapore Internationa Arbitration Centre (SIAC)
1 Coleman Street

#05-07/08 The Adelphi

SINGAPORE 179803

Td: (65) 334 1277

Fax: (65) 334 2942

Email: snarb@sngnet.com.sy
http://sac.tdb.gov.sg

(for arbitration, mediation and conciliation)

Singapore Mediation Centre
Third Levd

City Hdl Building

St Andrew’s Road

SINGAPORE 178957

Td: (65) 3324388

Fax: (65) 334 4940

http:/Aww.medition.com.sy

(afull range of ADR sarvices including mediation and conciliation)

Recognition and enforcement of foreign arbitral awards:
Singapore is committed to enforce the New York Conventiort. Singapore has entered the

following reservations:

Awards have to be made in a country (other than Singapore) which is a
Contracting State to the New Y ork Convention.?

Enforcement of awards will only apply to arbitration agreements made before
27 January 1995 if the award was made on or after 19 November 1986.2

Settlement of disputes through ICSID or bilateral investment agreements:

Singgpore is a paty to the Washington Convention. The Arbitration (International
Investment Disputes) Act (Chapter 11) provides for the adoption of the Washington
Convention into the domestic law of Singapore.
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Singgpore has entered into bilaterd investment guarantee agreements with the following
countries.

United States 1966
Pakistan 1995
Poland 1993
United Kingdom 1975
Switzerland 1978
China 1985
France 1975
Vietnam 1992
Si Lanka 1980
ASEAN (6) 1987
Laos 1997
Cambodia 1996
Mongolia 1995
Czech Republic 1995
Chinese Taipe 1990
Netherlands 1972
Canada 1971
Indonesia 1990
Germany 1973
ASEAN Promotion Centre 1980
Brunel Darussdam 1987
ASEAN - US 1990

Laws relating to commercial dispute resolution currently under review:

There are no such laws under review.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

The Internationa Arbitration Act is the arbitration law gpplicable to internationa disputes.
Paties to an international dispute may opt out of the Internationd Arbitration Act. The
Arbitration Act would then gpply to the resolution of such disputes.

Pat Il of the International Arbitration Act gives the UNCITRAL Mode Law, with the
exception of Chapter V111, the force of law in Singapore.* However, the Modd Law is il
subject to the provisons of the Internationd Arbitration Act itsdlf.

Differences in the application of arbitration law to international and
domestic arbitration:

Domestic arbitration is governed by the Arbitration Act. Important differences between the
International Arbitration Act and the Arbitration Act are asfollows:

The inquigitoria process may be used in arbitration under the Internationa
Arbitration Act;®

There are limited provisons for the courts intervention in arbitration under the
Internationa Arbitration Act. Courts assst the arbitrator in the conduct of the
arbitretion;®

The arbitrator has the power to determine own jurisdiction under the
International Arbitration Act; and

The ahitrator is given immunity againg suits for negligence and mistakes
committed under the Internationa Arbitration Act.

Limitations on types of dispute that may be arbitrated:

The Internationd Arbitration Act and the UNCITRAL Modd Law only apply to
internationd arbitration as defined by s.5(2) of the Internationa Arbitration Act. Partiesto a
nor+international arbitration can agree in writing that the Internationd Arbitration Act and the
Mode Law shall apply to the said arbitration.
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Extent of party autonomy to define procedure:

The law relating to arbitration is found in the UNCITRAL Modd Law, as subject to the
relevant provisons of the Internationa Arbitration Act.

The SIAC has its own set of Arbitration Rules which are largely based on the UNCITRAL
Arbitration Rules and Rules of the London Court of Internationa Arbitration. If parties
agree to use SIAC Rules, they can modify them to suit their preferences. They need not
agree to use the Rules in toto even if they choose to use the facilities of the SIAC. The
Rules are available on the homepage of the SIAC (http://sac.TDB.gov.sg). However, the
Rules do not have force of law in Singapore and parties must specify that these Rules are to
apply to the arbitration.

For parties who opt out of internationd arbitration, the gpplicable rules are found in the
Arbitration Act. These are the rules governing domestic arbitration:

a International Arbitration Act and the Model Law:

The Internationd Arbitration Act dlows the parties to an arbitration agreement to agree
that any dispute is to be resolved otherwise than in accordance with the Modd Law and
the Internationa Arbitration Act.” The Modd Law itsdf provides the parties with wide
flexibility to modify the rules. Various sections of the Internationd Arbitration Act dso
alow the parties to modify procedura rules of the arbitration conducted.

a Arbitration Act:

The Arbitration Act has less flexibility than the above two Acts. Most of the sections
have to be complied with, and there is no genera provison that alows parties to
conduct their arbitration other than in accordance with the Arbitration Act.

The provisons in the Firs Schedule are implied into an arbitration agreement, and
parties must comply with them unless there is an intention to the contrary expressed in
the arbitration agreement.®

The parties may agree in writing to exclude the right of gpped alowed under s28 and
29.°
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Scope of court intervention and availability of courts for interim relief:

a

International Arbitration Act:

The extent of court intervention is set out in s.6, 7 and 14 of the Internationa Arbitration
Act. Notethat al orders made by the arbitral tribuna in the course of the arbitration are
enforceable as if made by a court, provided that the party wishing to do so has applied
to the High Court for leave to enforce the orders.

Where one party to an arbitration agreement ingtitutes lega proceedings in any court in
Singapore againg the other party in relation to the subject matter of the arbitration
agreement, the other party can apply to the court for a stay of proceedings. The court
must grant the stay of proceedings unless the arbitration agreement is null and void,
inoperative or incagpable of being performed. Where the court makes such an order, it
can make interim or supplementary orders in relation to any property which is the
subject of the dispute in order to preserve the rights of the parties pending the
arbitration.™

The court can, when staying Admiraty proceedings, order that any property previoudy
arested be retained as security for the satisfaction of any award made by the
arbitrator.”

The High Court can order subpoenas to compd the attendance of witnesses before the
arbitra tribund.®

Arbitration Act:

The court generally has more discretion to make orders and intervene under the
Arbitration Act than the International Arbitration Act. For example, both s7 of the
Arbitration Act and s6 of the International Arbitration Act grant the courts power to
stay proceedings, but the difference is that the courts have more discretion under s.7 of
the Arbitration Act. They can choose to stay the proceedings if they are satisfied that
there is no reason why the matter should not be referred to arbitration.

Under the Arbitration Act, the courts dso have, amnong other powers, the power to
gopoint an arbitrator or umpire in certain circumstances, to enlarge the time for making
an award; to remit or set asde an award; and to remove an arbitrator or umpire on the
grounds of misconduct.

The Second Schedule of the Arbitration Act provides for matters in respect of which the
court may make orders such as interim injunctions, the interim custody of goods that are
the subject matter of the arbitration, and securing the amount in dispute in the arbitration.

Source and scope of procedural rules:
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The parties have autonomy to set their own rules; in default the rules that will apply will be
under the law of Singapore.

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

a

International Arbitration Act:

Parties are free to agree on the language or languages to be used in arbitral proceedings.
Members of the arbitra tribund may be non-citizens and may be of any nationdity
unless otherwise agreed by the parties™

If the law gpplicable to the dispute is not the law of Singapore, the parties may be
represented by foreign lawyers a the arbitration.> The law applicable is designated by
the parties or otherwise determined by the rules of conflict of laws. If the law gpplicable
isthe law of Singapore, the foreign lawyer has to appear jointly with aloca lavyer who
ison the rall of advocates and solicitors, and has in force a practisng certificate.

Parties will dso have to engage locd lawyers if they wish to go to court for any reason,
such as enforcement of award.

Arbitration Act:

The Arbitration Act is slent on these questions, but the parties are alowed to gppoint
their own arbitrators. This would mean that non-citizens can be arbitrators. However,
the Legd Professon Act (Chapter 61) s.34A appliesto dl arbitration in Singapore.

Law applicable to substance of dispute:

a

International Arbitration Act:

Thearbitrd tribuna decides the dispute in accordance with the rules of law as chosen by
the parties. Hence, the parties are free to choose whichever rules of law they wish to
govern the substance of the dispute.*®

Note that the SIAC does ot require users of its facilities to use the SIAC Arbitration
Rules
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Arbitration Act:

This Act governs domestic arbitration, hence the substantive law that would govern the
dispute would be Singapore law. Parties would have to comply with the rules as laid
down inthe Act.

Decision making by arbitral tribunal and form of award:

a

International Arbitration Act:

Chapter VI of the Modd Law, which has the force of law in Singapore, prescribes the
appropriate rules for the way decisions have to be made for internationa arbitration and
the form of the award.

Arbitration Act:

The Act is dlent as to how decisions are made and the form of an award. Presumably,
the arbitrators have free rein to make decisons in whichever way they think fit.
However, the Act does provide for ingtances in which the arbitrator has to furnish the
court with reasons for the decisions.

Confidentiality:

a

International Arbitration Act:

Asthere is nothing in the Modd Law that says that proceedings must be held in public,
parties can agree to keep proceedings before the arbitral tribunal confidential.

Court proceedings in connection with an internationd arbitration may be hed in camera
(not in open court) on the gpplication of any party to the proceedings. A court hearing
such proceedings may give directions as to wha information may be published,
provided that the parties agree to it, or that the court is satisfied that the information
published would not reved any matter that a party wishes to keep confidentia.
Judgements of mgor legd interest may be published, with safeguards to protect
confidentiality””

The Arbitration Act is slent on the matter of confidentiality.
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Recourse against an award and admissible grounds:

a International Arbitration Act

The High Court of Singapore will not enforce awards if the arbitration agreement is
“contrary to public policy”. Nor will the courts enforce awards that were induced or
affected by fraud or corruption or if there was a breach of the rules of natura judtice,
thus prgudicing the rights of a party.™

There are other grounds for setting asde an award in the Modd Law.
a Arbitration Act
Under the Arbitration Act, the court may set asde the award on the grounds of

misconduct or the proceedings, or if the arbitration or award was improperly procured.”

Recognition and enforcement:

a International Arbitration Act

By leave of the High Court, an award may be enforced in the same way as a court order
or judgement.® The actua procedure islaid down in the Rules of Court.*

Every gpplication for leave to enforce an award has to be made to a Judge in Chambers
or the Regigrar of the Supreme Court by summons. The application must be
accompanied by an affidavit, the contents of which are specified in Order 69A, rule 6.

Parties who require legal representation must engage Singapore lawyers.

Essentidly the same procedure is followed for enforcement of awards under the Arbitration
Act.
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

ADR is recognised in Singapore.  The forms of ADR available in Singapore other than
arbitration, are generdly mediation (conciliation). There is no digtinction drawvn between
mediation and conciliation in the Singapore context.

Forms of ADR available for commercial disputes:

The Internationa Arbitration Act has provisons deding with conciliation. For example, a
conciliator is to be appointed by the Chairman of the SIAC. Where the arbitration
agreement provides for a concilistor to as act as arbitrator in the event of a faled
conciliation, there can be no objection by the parties. The arbitrator may act as conciliator if
al paties agree in writing.” In this context, the Internationa Arbitration Act has given
datutory recognition to the concept of mediation-arbitration in the area of internationd
arbitration.

The SIAC provides a st of Mediaion Rules as well as facilities for conducting the
mediations. However, the SAC's primary focus is on arbitration rather than mediation.

On 16 August 1997 the Chief Judtice of Singapore launched the Singapore Mediation
Centre (SMC), acompany limited by guarantee of the Singapore Academy of Law. Thisis
a flagship mediation centre which will promote mediaion and provide a full range of ADR
sarvices. The Centre has absorbed the functions of the Commerciad Mediation Service
previoudy provided by the Singapore Academy of Law.

The SMC provides professional mediation services by trained mediators who have been
accredited and appointed to its Pand of Mediators. The SMC provides full logidtic,
adminigtrative and secretarial support for mediation services based on the facilitative,
interests-based mode of mediation at any stage of adispute. It also provides advice and
assstance to clients as to how they can best look after their interestsin usng ADR
processes such as mediation. The SMC has a set of rules (Mediation Procedure) and other
information which is avalable from the Director.

The SMC is dedicated to promoting the amicable and fair resolution of disputes. It amsto
creste and environment where people can work together to find enduring solutions to
conflicts by broadening awareness of, and providing access to constructive means of dispute
resolution. Itisengaged in:

providing mediation and other dternative dispute resolution services,
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providing training on negotiation, mediation and other ADR mechanisms;
accrediting an maintaining a pand of mediators to ensure qudity;

engaging in consultancy services for dispute avoidance, dispute management and
ADR mechanisms, and

educating the next generation of methods of conflict avoidance and resolution.

Unless specifically requested by the parties, an interest based approach will be taken to
mediation in the SMIC. The mediator’s role is to facilitate the negotiation process and add
vaue to it by helping the parties to have open discussions about their concerns rather than
digging deeper into their respective postions. The result is often the generation of arange of
options that can help the parties solve their problemsin a practica fashion. This gpproach
to mediation can be contrasted to settlement mediation and eva uative mediation.

The procedure is initiated by a request to the SMC which contacts the remaining parties to
the dispute to persuade them to participate in the mediation process. If they agree dl parties
enter into a mediation agreement requiring them to abide by the rules of the SMC and, if a
settlement is reached to abide by it. The parties exchange before the mediation a concise
summary of the dispute including any documentation that might be necessary.

Attendance is generdly in person but with representation if desred. The mediator
determines the steps to be followed in the mediation and may meet separatdy with the
parties if this seems desirable. The process is private and any information disclosed and
views expressed are on a grictly “no prgudice’ bass and cannot be used in other
proceedings. Any of the parties may withdraw on giving written natice to the mediator and
other parties. If a settlement is reached it is normd to reduce it in writing as a Settlement
agreement which may be enforcegble in contract or, if the dispute is dready before the
courts, might be filed as a consent order.

The SMC dso provides a“Neg-Med” service in which facilities for negatiation are provided
to be followed by mediation if theinitid negotiation is unsuccessful.

An Advisory Committee on Congtruction Mediation (ACCOM) was formed on 22
November 1997. ACCOM comprises the mgor professona bodies and inditutionsin the
condruction industry. Its main functions are to promote the use of mediation and mediation
training in the congtruction industry. 1t dso provides the SMC with expert knowledge of
and connections with the congtruction industry.

The Singapore Information Technology Dispute Resolution Advisory Committee (SDRAC)
formerly known as the Singapore Information Technology Mediation Centre was formed on
16 Augudt. Itsfunctions are to refer information technology disputes to the SMC and
provide it with its expert knowledge of the industry.
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Singapore Ingtitute of Architects (SIA)
72B Tras Street
SINGAPORE 079011

Tel: (65) 226 2668
Fax: (65) 226 2663

The SIA Form of Contracts has arbitration and mediation clauses. The SIA provides
facilities and rules for the conduct of mediation of disputes arising from the Form of
Contracts, and from building and condruction disputes. The set of rules governing such
mediations are called the Mediation Rules,

The Court Mediation Centre in Singgpore was established by the Subordinate Courts of
Singapore in 1995 to ded with a wide range of cases where mediation was considered
appropriate. These include al civil cases begun in the Subordinate Courts of Singapore.
The genera function of the Court Mediation Centre is to assist parties to come to a
negotiated settlement of their disputes without the need for trid, thereby saving time and
cogs for the litigants and for the courts.

Forms of ADR may be found in the Singapore Bunkering Procedure, the Singapore Timber
Trade Procedure and the Procedure of Renovation and Decoration Advisory Centre. The
latter has agreed to refer the more significant cases to the Singapore Mediation Centre.

The Smdl Claims Tribund is a forum whereby contractua and tortious claims of S$10,000
and below can be resolved through ADR. Mediation is usualy carried out before ajudge.

The Singapore Trade Development Board provides mediation between foreign parties and
Singapore companies relating to trade complaints or disputes.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

The Rules of Court require dl parties to civil cases to atend Court Digpute Resolution
(CDR) sessions and Pre-Tria Conferences (PTC), with a view to settling disputes without
going to trid. These are part of the abovementioned Court Mediation Centre. Matters
raised pursuant to these sessons are confidential and cannot be used by ether party should
the matter proceed for trid.

Legal implications flowing from choices between the various
procedures:

There is no mechanism of enforcement for parties that choose mediation as an ADR
method. A mediation settlement is not recognised by the New Y ork Convention and isthus
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unenforceable. Such a settlement can be enforced as a contract between the two parties if
sSgned.

Alternaively, parties may opt to have the settlement terms recorded as a consent judgement
if the subject matter of dispute is pending in Court. Another option is to have the terms
recorded as an Arbitral Award.

Rules, if any, defining the role and procedures of mediator:

These inditutions have their own rules for the conduct of mediation:

The SIAC has a set of Mediation Rules which, inter alia , outline therole of a
mediator in amediation. These rules can be found at the SSAC’s homepage on
the Internet ( at http://sac.tdb.gov.59).

The Singapore Mediation Centre has defined the mediation procedures in the
Mediation Procedure and prescribed the mediator’s conduct in the Code of
Conduct for mediators.

SIA has a set of rules which govern the role of a mediator, how a mediation is
conducted, as well as confidentidity of the proceedings.

CDR sessions and PTCs are conducted by the judiciary according to the Rules
of Court and other Practice Directions which may be issued from time to time.

The Smal Claims Tribund has procedures governed by subsdiary legidation
passed under the Small Claims Tribuna Act.

Resort to arbitration or courts during ADR:

The rules of the various ingtitutions provide for the parties to have resort to the courts.

Under the Mediation rules of the SIAC, mediation can be terminated by any or one of the
parties by awritten declaration.

Under the Singapore Mediation Centre's Mediation Procedure” any of the parties may
withdraw from the mediation & any time by giving notice of withdrawa in writing to the
Mediator and the other parties. It should also be noted that under the Mediation Procedure
of the Singapore Mediaion Centre, mediation will not prevent the commencement of any
suit or arbitration nor will it act as a stay of such proceedings unless the parties otherwise
agree. Hence, mediation is consensudl.

Under the SIA’s Mediation Rules, mediation is consensud and may be terminated at any
time when dther paty submits a written notice to the mediator that the mediation
proceedings be terminated.
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Confidentiality:

The SIAC Mediation Rules** govern confidentidity. There is no specific provison for the
admissibility of evidence.

The Singapore Mediation Centre's Mediation Procedure® provides for confidentidity of
information (including the fact that mediation is to take place or has taken place and the

views, suggestion sand proposds of any party or the Mediator). The mediation itself must
be conducted in confidence and no transcript or forma record is permitted.®

The SA’s Mediaion Rules provides for confidentidity.”” The parties are dso precluded
from admitting any information as evidence in subsequent court or arbitral proceedings.

Recognition and enforceability:

Under the Internationd Arbitration Act,® where there is an arbitration agreement but the
parties reach an agreement in settlement of their dispute other than through arbitration, and
the arbitral tribund records the terms of the settlement in the form of an arbitrd award, this
award must be trested as an award on an arbitration agreement. It may, by leave of the High
Court, be enforced in the same manner as a judgement or order to the same effect.

The Mediation Procedure of the Singapore Mediation Centre and the SIA’s Mediation
Rules do not provide for the recognition and enforcegbility of settlements. However, the
mediation settlement agreement, once sSgned by the parties, can be enforced as a contract.
It must be noted that under the Mediation Procedure of the Singapore Mediation Centre,
mediation will not prevent the commencement of any suitor arbitration nor will it act asastay
of such proceedings unless the parties otherwise agree.

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

The choice of ADR and the jurisdiction of the Mediator in commercid disputesis limited by
the agreement of the parties and any Rule adopted by the parties.

Any restrictions on foreign legal representation in ADR proceedings or
on nationality of arbitrator:

There are no restrictions on foreign lega representation in ADR (unlike in arbitration) or on
the nationdlity of the Mediator.
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GENERAL OVERVIEW

Primary sources of law:

Statutes

Sources of law for commercial dispute resolution outside of the court
system:

The Arbitration Act
Law Governing Disputes Reconciliation in Cities and Towns

These Acts contain the main laws for resolving international commercia disputes. Copies of
the Arbitration Act and Law Governing Disputes Resolution in Cities and Towns are
available from the Commercid Arbitration Association and the Minidry of Jugtice. In
addition, they can be easlly found in officid publications and law reference books.

Institutions for international commercial dispute resolution outside of the
courts:

At present, the Commercid Arbitration Association is the only non-governmentd
organisdion deding with internationd commercid disputes. The Association’s addresses
and other contact details are:
Principd office

No. 136, 8F (Rm 803)

Sec. 3 JenAi Rd.

Taipei

TAIWAN

Td: (02) 2707 8672

Fax: (02) 2707 8462

Branch office
No 6 Floor 18-3
Min-Chuan 2nd Road
ChientJen Didtrict
Kaohsung
TAIWAN
Tel: (07)335 9523
Fax: (07)335 9525
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Recognition and enforcement of foreign arbitral awards:

To date, Chinese Taipe is not a contracting party to the New Y ork Convention. However,
the Ministry of Justice, with reference to the UNCITRAL Modd Law, related foreign
arbitration codes and the New York Convention, submitted an amendment to the
Commercia Arbitration Act to the Legidature for review. Subsequently, the Arbitration Act
was promulgated on 24 June 1998 and entered into force on 24 December 1998.

Settlement of disputes through ICSID or bilateral investment agreements:

For the time being, Chinese Tape is not a member of the Washington Convention.
However, Chinese Taipe has Sgned investment protection agreements with saven APEC
member economies namely Indonesia, Mdaysia, the Philippines, Singapore, Thailand, the
United States and Vietnam.

Laws relating to commercial dispute resolution currently under review:

Currently there are no laws relating to dispute resolution under review.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model Law?

In Chinese Taipa, the Arbitration Act is the law deding with internationd commercid
disputes in Chinese Taipei. The origind Commercid Arbitration Act was promulgated in
1961 and was dightly revised in 1982 and 1986. The Arbitration Act, mainly based on the
UNCITRAL Model Law, took effect on 24 December 1998.

Differences in the application of arbitration law to international and
domestic arbitration:

The Arbitration Act does not have sgnificantly different rules for domestic and international
arbitration.

Limitations on types of dispute that may be arbitrated:

The Commercia Arbitration Act provided that parties to a dispute arising out of business
transactions, whether at present or in the future, may enter into an agreement of arbitration
to solve their dispute The Arbitration Act has expanded the scope of applicable arbitration
beyond commercid disputes. The Arhbitration Act is gpplicable to any legd disputes arising
out of civil cases which can be compromised according to relevant laws. These civil cases
include disputes in public congruction, transactions on red edtate, intelectua property
rights, maritime cases, rights of consumers, and medications. However, legd disputes which
involve family, successon and crimina cases, are not governed by the Arbitration Act.

Extent of party autonomy to define procedure:

The provisons of arbitration procedures are not compulsory. The parties involved may
modify the arbitration procedures set out in the Arbitration Act. If no such procedurd
modification is agreed upon, the parties should follow the procedures prescribed in the
Arbitration Act.

Scope of court intervention and availability of courts for interim relief:

The courts cannot ntervene before or during an arbitration. However, the courts may
exercise thar power to assist or supervise the arbitration in the following Stuations?
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if the parties involved cannot reach an agreement on choosing an arbitrator;
there are some specific matters subject to the exclusve jurisdiction of the courts;

there are matters relaing to the implementation of arbitral awards or recognition
of foreign arbitra awards.

A paty to an abitration agreement can gpply for provisond seizure or execution in
accordance with the Precautionary Proceeding of the Code of Civil Procedure®

Source and scope of procedural rules:

Commercid Arbitration Act

Foreign Trade Law

Securities and Exchange Law

Futures Trading Law Futures Trading Law
Technical Co-operation Act

With regard to laws rlated to arbitration, besides the Arbitration Act, the Foreign Trade
Law (promulgated on 5 February 1993) dtates, “Importers and exporters should follow in
good faith, the procedures on arbitration, reconciliation or settlement to ded with trade
disoutes. The competent authority should actively help facilitate implementation of the
arbitration system on internationd trade disputes.”

Chapter 6 of the Securities and Exchange Law, Chapter 7 of the Futures Trading Law
(promulgated on 1 June 1997), and Article 8 of the Technicd Co-operation Act dl contain
dispute resolution provisons. As for the rdevant rules and regulation of arbitration
procedures, there are the Rules Governing the Organisation of Commercid Arbitration
Asociations and Arbitration Fees, the Rules Governing the Procedure for Conciliation of
Foreign Trade Disputes by Commercia Arbitration Association and Conciliation Fees, and
the Enforcement Rules for the Arbitration Procedure of the Commercia Arbitration
Asociaion.  These provisdons are being revised following the entry into force of the
Arbitration Act.

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

Based on agreements between the parties concerned, arbitration may be conducted in
foreign languages and by foreigners. The Arbitration Act does not impose any discriminatory
redrictions on representation by foreign attorneys or lawyers in compaison with
representation by domestic lawyers?®
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Law applicable to substance of dispute:

In arbitrations held in Chinese Taipel, the parties concerned may reach an agreement to
apply foreign laws to the substance of the dispute. Likewise, they may choose the rules of an
internationd arbitration inditution to govern the arbitration procedure.

Decision making by arbitral tribunal and form of award:

The Arbitration Act explicitly stipulates the way decisons are made and the form of the
award.” Thetime limit for decision making by an arbitral tribundl is six months after the dete
when both parties are notified of the place of arbitration as well as the time of hearing.

However, the time limit may be extended to nine months if the circumstances so demand.

With regard to the form of the award, the award shdl contain the substance of the award,
facts of the dispute, reasons behind the decision and other items prescribed by the Act.

Confidentiality:

An abitrator shall keep secret dl confidentid information disclosed to him or her. Unless
both parties consent, or laws explicitly authorise otherwise, eg, Surveillance and Crimina
Proceedings Laws’ an arbitrd tribunal or an arbitration association is prohibited from
disclosng the arbitral awvard and the redlevant materias to the public. Disclosure of the
discussions forming a decison by an arbitrd tribund is prohibited.’

Recourse against an award and admissible grounds:

The Arbitration Act ligts the following circumstances under which a court will not issue an
order to enforce an arbitral award:*

the award is irrdlevant to the dispute as set out in the arbitration agreement or
beyond the scope of the agreement to arbitrate (except that if a portion of the
award is not in dispute and can stand independently, that portion can be
accepted by the court;

no reasons are dated in an arbitra award (unless subsequently amended by the
arbitrd tribund);

the award requires a party to do an act prohibited by law.

In limited circumstances a party may bring a suit in court to annul an arbitrd award.™
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Recognition and enforcement:

In principle, an arbitral award can be compulsorily executed after one party petitions a court
to issue an order to do so. However, if the said award conssts of the payment of a
gpecified sum of money or other fungible things or securities, or if the said award consists of
the delivery of a specified movable property, based on the written agreement of the related
parties, the arbitra award can be compulsorily executed without a court order. As for
foreign arbitrd awards, their compulsory execution must be based on the recognition by a
court.””

18-6



Chinese Taipei
Alternative Dispute Resolution

ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

There are severd dternative forms of dispute resolution practised in Chinese Taipel besides
lawvsuits and arbitration. Reconciliation, as set out by the Law Governing Disputes
Reconciliation in Cities and Towns, provides procedures for resolving disputes.

Forms of ADR available for commercial disputes:

Besdes commercid arbitration based on an agreement of arbitration, any lega disputes,
including civil cases and crimind cases prosecuted upon complaint, can dso be handled
through reconciliation.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

Recondiliation applied in commercid disputes is an dternative method for solving disputes
but is not a compulsory procedure.

Legal implications flowing from choices between the various
procedures:

After a reconciliation has been made and subsequently approved by a court for the same
dispute, the parties concerned are not dlowed to bring a lawsuit, file alegd complant, or
make a crimina lawsuit on their own. A reconciliation for a civil case has the same legd
force and effect as an affirmed decision by a court.

Rules, if any defining the role and procedures of mediator:

The Law Governing Disputes Reconciliation in Cities and Towns specifies the qualifications
and sdlection process for reconcilers and the procedures of reconciliations.
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Resort to arbitration or courts during ADR:

A reconciligtion procedure cannot proceed without the agreement of both parties in a
dispute. If a reconciliation cannot be made or the parties to the dispute disagree about
seeking reconciliation, then one or both parties can resort to the courts. Moreover, if the
parties involved have reached an arbitration agreement, they can seek to resolve ther
disputes by arbitration.

Confidentiality and admissibility of evidence in other proceedings:

The Law Governing Disputes Reconciliation in Cities and Towns provides that reconciliation
procedures may be kept confidentid and that al persons involved with these procedures
must not disclose any confidential information.™® The same law stipulates that in the event of
a breach of confidentiality, the relevant authorities may be asked to provide assistance and
may launch necessary invetigations™

Recognition and enforceability of settlements:

The Law Governing Disputes Reconciliation in Cities and Towns dates:

“The reconciliation of acivil law case approved by a court has the same legd force
and effect as an afirmed judgement of a court; the reconciliation of a crimind law
case approved by a court can be compulsorily implemented if the subject matter of
the reconciliation is the payment d a specified sum of money or fungible things or
securities”™

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

The Law Governing Disputes Reconciliation in Cities and Towns states:

“The quorum of reconcilers is three as a committee of reconciliation conducts the
resolution of a dispute. However, a reconciliation may be conducted by only one
reconciler if there is an agreement by the concerned parties”*®

Thejurisdiction over cases of reconciliation is as follows:

If parties to a dispute live in the same town or city, their dispute is reconciled by
the committee in the said town or city.

If parties to a dispute live in different towns or cities, their dispute in a civil law
case, when asked by one party to be resolved, is resolved by the committee in
the town or city where the adversary party has a domicile, a resdence or a
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business office; ther dispute in a crimina law case, when asked by one party to
be resolved, is reconciled by the committee in the town or city where the
adversary party has a domicile or a residence; or in the town or city where the
crime has been committed.™

If the parties to a dispute agree, and the committee in the city or town in which these parties
filed an gpplication of reconciliation approves, this dispute may be conducted by this
committee and shal not be subject to the two foregoing paragraphs.”

Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

Legd representetion is dlowed in a conciliation proceeding, and there are no restrictions on
the nationality of a representative. A foreign representative should obey the same rules as a
domestic representative. According to the Law Governing Disputes Reconciliation in Cities
and Towns, however, reconcilers should be chosen from residents of the city or town where
acommittee of recondiliation is established.'®
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LEGAL SOURCES AND REFERENCES

All laws and regulations related to arbitration in Chinese Taipe are published in the relevant
officid gazettes. They are available a the web ste of the Judicia Yuan and the Justice

Ministry respectively a:
www.judicid.gov.tw
WWW.MOj.gov.tw

The Arbitration Act including rules governing the organisation of arbitration associations and
arbitration fees as well as other relevant regulations are available on the Justice Ministry web
dte. In addition, the Arbitration Act has been promulgated in the weekly gazette published
by the Presidentid Office and is available on the Presidentid Office web ste:

WWW.00p.goV.tw

BIBLIOGRAPHY

Arbitration Act
A Compilation of laws and Regulations of Commercial Arbitration.
The Law Governing Disputes Reconciliation in Cities and Towns.

An Introduction to Disputes Reconciliation in Cities and Towns.
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Overview

GENERAL OVERVIEW

Primary sources of law:

Legidation, comprisng:
a Codes
a Statutes
a Decrees

Thailand'slegd system is fundamentaly based on the civil law system.

Sources of law for commercial dispute resolution outside of the court
system:

The only gtatute governing commercia dispute resolution conducted in Thailand so far isthe
Arbitration Act B.E. 2530 (1987).

Institutions for dispute resolution outside of the court system:

The Arbitration Ingtitute
Minigtry of Judtice
Ratchadaphisek Road
Bangkok 10900
THAILAND

Telephone: (662) 541 2298-9
Facsamile (662) 541 2298-9
Email: voravuth@mozart.inet.co.th

Recognition and enforcement of foreign arbitral awards:

Thailand acceded to the New York Convention 1958 on 21 December 1959 and is
accordingly bound to recognise and enforce foreign arbitral awards under the terms and
conditions stated in the Convention. To implement its obligations, Thailand has promulgated
the Arbitration Act B.E. 2530 (1987) which in effect incorporates the principles and
obligations of the Convention into domestic laws. Although a the time that Thailand
acceded to the New York Convention it did not make any reservation regarding
enforcement of foreign arbitrd awards, there is neverthdess a provison in the Arbitration
Act requiring that the State where the foreign award originated recognise and enforce
Thailand awards on areciproca bass. Thailand is dso a party to the Geneva Convention.
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Settlement of investment disputes through ICSID or bilateral investment
agreements:

Although Thailand has not acceded to the Washington Convention ye, it intendsto do soin
very near future,

Laws relating to commercial dispute resolution currently under review:

The draft of anew Arbitration Act is under congderation by the Thai Cabinet. The draft act
is based on the UNCITRAL Mode Law. Under the new scheme set forth in the draft,
domestic and internationa arbitration will be governed by the same set of rules.

Another draft law currently under review is alaw implementing the Washington Convention,
which will be submitted to the Cabinet for its gpprova once Thailand accedes to the
Convention.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model?

Arbitration as an dternative method resolving disputes has long been recognised and
accepted in the Thai legd regime. Prior to the passing of the Arbitration Act in 1987, the
Civil Procedure Code contained provisons for arbitration in court and arbitration out of
court. The provisons governing arbitration in court* are dill in effect and aim to supplement
the regular court trid procedure.

In a practice suggestion issued in 1996, the ex-Presdent of the Thai Supreme Court
recommended that the Thai Court of First Instance should use court-annexed arbitration or
in court arbitration to a greater extent, particularly for cases that require specia expertise.

Currently, international commercid arbitration in Thailand is governed by the Arbitration Act
1987, which governs domestic arbitration as well. The Arbitration Act 1987 is not based
on the UNCITRAL Modd Law, but, as indicated, the draft of Thailand's new arbitration
legidation will be mainly based on the UNCITRAL Modd Law.

Differences in the application of arbitration law to international and
domestic arbitration:

The Arbitration Act 1987 governs domestic arbitration as well as internationa arbitration.
Under the scheme st forth in the draft act currently before Cabinet, domestic arbitration will
be governed by the same set of rules asitsinternational counterpart.

Limitations on types of dispute that may be arbitrated:

The Arbitration Act® defines an arbitration agreement as an agreement or a clause in a
contract whereby the parties agree to submit present or future disputes to arbitration. Note
that only cvil disoutes are arbitrable. The term "civil” is not defined in the Arbitration Act.
In the Tha legd system, civil dgnifies any matter which is not a crimind offence but legd
opinion is that other matters under the exclusive jurisdiction of the courts are not arbitrable
dso. Examples include the civil gtatus of persons, vdidity of marriages or family matters.
Matters related to bankruptcy law are not able to be arbitrated.

Intellectua property matters including copyrights, trademarks and patents as well as transfer
of technology agreements may be the subject of arbitration.®
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Extent of party autonomy to define procedure:

Under the Tha legidation, the parties are free to frame the rules as they think most suitable
to their particular dispute. The Rules of Arbitration of the Tha Arbitration Inditute dso
dlow the parties, ether before or during the arbitral proceedings, to modify its rules as they
think fit.

Scope of court intervention and availability of courts for interim relief:

Before an arbitra proceeding commences, the court may assst the parties in gppointing an
arbitrator in a case where a party fails to discharge an obligation in gppointing an arbitrator,
or where the parties fail to reach an agreement on the presiding arbitrator.* While an arbitrd
proceeding is going on, the court, upon a request of an arbitrator, may help the arbitra

tribunal to gather evidence by ordering a person to submit documents or materias for
evidentiary purpose, or may summon a witness to testify before the tribuna or decide a
question of law for the tribund.®

The 1987 Arhbitration Act alows the court to grant an interim measure of protection to the
parties if it is requested to do so by an arbitrator Sitting in the proceeding concerned. In
consdering the request, the court will goply the rules governing interim measures of
protection as prescribed in the Civil Procedure Code by analogy to the request; hence, all
types of measures available for partiesin litigation under the Code will aso be available for
parties in arbitration, and the criteria for granting the measures are d o the same as those in
litigation.

Source and scope of procedural rules:

The rules of arbitration conducted in Thailand can be any rule of parties choice. Parties
may choose from inditutiona rules such as Rules of Arbitration of the Tha Arbitration
Ingtitute, The Tha Commercid Arbitration Rules promulgeted by the Office of the
Arbitration Tribund, Board of Trade, or those of the International Chamber of Commerce,
AAA etc., or from ad hoc arbitration rules such asthe UNCITRAL arbitration rules.
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Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

The parties and the arbitrd tribuna are free to decide in which language their proceeding will
be conducted. At the Tha Arbitration Ingtitute (TAI), arbitral proceedings are conducted in
English from time to time.

Parties may also choose the arbitrators of their choice regardiess of whether the personisa
Tha naiond. In some arbitral proceedings under the auspices of the TAI the parties have
appointed foreign arbitrators. Moreover, parties can be represented in arbitral proceedings
by foreign lawyersif they so wish.

Law applicable to the substance of dispute:

Parties may agree upon the applicable law of their dispute, or, in the absence of such
agreement, the arbitral tribunal may decide the dispute according to the law they think
gpplicable to the dispute concerned. The applicable laws may be Thai legidation or foreign
laws. As above-mentioned, the arbitration rules gpplicable to a particular arbitration may be
domedtic inditutiond rules or those of an internationa arbitration body, depending on the
agreement of the parties. The Arbitration Act 1987 has no prohibition on the choice of
rules.

Decision making by arbitral tribunal and form of award:

An arbitra award, according to the 1987 Arbitration Act,® must bein writing, Ssgned by the
arbitrators Stting in the proceeding, and must contain reasons. The award must be entered
within 180 days from the date of appointment of the last arbitrator unless the parties agree
otherwise or the court extends to time for making the award.

Confidentiality:

Currently, there is no legidation deding with the issue of confidentidity of arbitrd
proceedings and awards. However, it is along-standing practice of the TAI that dl arbitral
proceedings and awards under its auspices will be kept Strictly confidential.

Recourse against an award and admissible grounds:

Under the Arbitration Act 1987, there is no provision for setting aside an award, but the
court may decline to enforce a domestic award if it is of the opinion that the award is
contrary to the law governing the dispute; is the result of any unjustified act or procedure; or
is outside the scope of the binding arbitration agreement or relief sought by the party. With

19-5



Thailand
Arbitration

regard to foreign arbitra awards, the court may refuse recognition and enforcement only if
thereis a cause prescribed by Article V of the New Y ork Convention.

Under the regime of the draft arbitration law, which is going to be promulgated in the near
future, parties may request the court to set asde or refuse enforcement of an award on
exactly the same grounds as those of the UNCITRAL Modd Law. Domestic and foreign
awards will be treated dike.

Recognition and enforcement:

The Arbitration Act provides’ that when the losing party refuses to voluntarily comply with
the arbitral award, the other party may file a request with a competent court for a judgement
confirming the award within one year after the date on which a copy of the award is
delivered to the parties concerned. Once the court receives the request, it shal hold an
inquiry and give judgement without delay. In the case of foreign awards, the request for
enforcement shal be accompanied by a certified copy of the award and the arbitration
agreement, and trandation in Tha of the awards and the agreement. The trandation shdl be
certified by a sworn trandator, an officer of the Ministry d Foreign Affars, a diplomatic
delegate or a Tha consul.
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) recognised:

ADR is recognised in Thalland, and is adopted as a standard practice for many Stuations
requiring a dispute resolution system.

Forms of ADR available for commercial disputes:

ADR is voluntary, hence parties may use any ADR techniques of their choice. The most
popular ADR mechanisms are mediation and conciliation. Mediaion-arbitration and
facilitated negotiation have also been practised quite often.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

There is no legidation providing for ADR in commercid disputes yet. The Civil Court
however, has prescribed an internd rule facilitating and encouraging mediation as an
dternative means for dispute settlement. The practice is now being increasingly adopted by
other courts.

Legal implications flowing from choices between the various
procedures:

There are no significant legd implications flowing from the choices of ADR.

Rules, if any, defining the role and procedures of mediator:

Generdly, there is no set of rules governing the conduct of ADR, unlessit is done under the
auspices of TAI which has a specific st of rules for conciliation.

Resort to arbitration or courts during ADR:
Unless otherwise agreed upon by the parties, a party is at liberty to resort to court

procedure, or arbitration (provided that there is an arbitration agreement between the
parties).
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Confidentiality and admissibility of evidence in other proceedings:

In a conciliation conducted under the TAI Rules of Conciliation, the parties concerned are
bound to keep confidentid al matters relating to the conciliation process. For other ADR
processes, parties normaly rely on a confidentiaity obligation agreed upon by the parties
beforehand.

Recognition and enforceability of settlements:

If the parties concerned can reach an agreement to settle their dispute, the agreement will be
deemed the so-cdled "compromise’ contract under the Civil and Commercid Code. It is
enforcesble provided that the contract is evidenced in writing.

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

Currently, there is no limitation on the choice of ADR and juridiction of the mediator in
commercia disputes.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

There is no redriction on foreign legal representation in ADR proceedings or on the
nationdity of mediator in Thailand.
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LEGAL SOURCES AND REFERENCES

The World Wide Web ste of the TAI is how under congtruction and is expected to open to
the public soon.

BIBLIOGRAPHY

Cases And Materials On Arbitration Val. 1&2, The Arbitration Office, Ministry of Justice
(1st Ed),1992.

Anand Jantaraopakorn; Law On Dispute Settlement By Arbitration Out Of Court, 1993.
Pichaisak Horayangkura; Dictionary Of Arbitration, 1993.

Anand Jantaraopakorn; Law On International Arbitration, 1995.

ENDNOTES

! Civil Procedure Code; s. 210-220

2 Arbitration Act; s.5

% Establishment of Intellectual Property and International Trade Courts Act 1996; 5.9
* Arbitration Act; s.2

®ibid; s.18

®ibid; s.20-26

"ibid; .23

19-9



United States




United States
Overview

GENERAL OVERVIEW

Primary sources of law:

Statutes
Regulions
Case law

The United States is a common law jurisdiction. Sources of law include Satutes,
implementing regulations, and judicid decisions interpreting the satutes and regulaions a the
Federd and State levels.

Sources of law for commercial dispute resolution outside of the court
system:

The law gpplied in commercid dispute resolution is the same law gpplied in the judicid

system. US laws, regulations, judicid and adminigtrative decisons of generd gpplication are
published and available from many sources. Laws rdating to digpute resolution are cited
below.

Institutions for international commercial dispute resolution outside of the
courts:

A gdhort lig of mgor US arbitration ingtitutions is set out below.! Given the hundreds of
dternative disoute settlement services available in the United States, providing an exhaudtive
ligt isnot possible.

American Arbitration Association

Inter- American Commercid Arbitration Commisson

Internationa Centre for Settlement of Investment Disputes

Society of Maritime Arbitrators

CPR Indtitute for Digpute Resolution

Nationa Association of Securities Dedlers (NASD)

New York Stock Exchange Inc.

American Stock Exchange (AMEX)
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Recognition and enforcement of foreign arbitral awards:

The New Y ork Convention entered into force for the United States on 29 December 1970,
and isimplemented by the Federd Arbitration Act.

The US reservations to the Convention are:

The United States of America will gpply the Convention, on the bass of
reciprocity, to the recognition and enforcement of only those awards made in the
territory of another Contracting State.

The United States of America will apply the Convention only to differences
aigng out of legd rdationdips, whether contractua or not, which are
consdered as commercid under the nationa law of the United States.

The Inter-American Convention on Internation Commercid Arbitration (Panama
Convention) entered into force for the United States on 15 August 1990, and is
implemented by the Federa Arbitration Act. The US reservations to the Convention are:

Unless there is an express agreement among the parties to an arbitration
agreement to the contrary, where the requirements for application of both the
Inter-American Convention on Internationd Commercid Arbitration and the
Convention on the Recognition and Enforcement of Foreign Arbitral Awards are
met, if amgority of such parties are citizens of a Sate or sates that have ratified
or acceded to the Inter-American Convention and are member dtates of the
Organization of American States, the Inter- American Convention shdl gpply. In
al other cases, the Convention on the Recognition and Enforcement of Foreign
Arbitra Awards shdl apply.

The United States of America will gpply the rules of procedure of the Inter-
American Commercid Arbitration Commisson which are in effect on the date
that the United States of America deposts its insrument of ratification, unless
the United States of America makes a later officid determination to adopt and
apply subsequent amendments to such rules,

The United States of America will gpply the Convention, on the bass of
reciprocity, to the recognition and enforcement of only those awards made in the
territory of another Contracting State.

Settlement of investment disputes through ICSID or bilateral investment
agreements:

The 1965 Convention on the Settlement of Investment Disputes between States and
Nationals of Other States (Washington Convention) entered into force for the United States
on 14 October 1966, based on Public Law 89-532. The United Statesis aso a party to 38
bilaterd investment tregties contaning provisons on abitration of certan investment
disputes. A ligt as of March 1997 follows.
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COUNTRY SIGNATURE DATE STATUS/ENTRY INTO
FORCE

Albania 10 January 1995 Ratified-awaiting exchange
of indruments

Argentina 14 November 1991 20 October 1994

Armenia 23 September 1992 29 March 1996

Azerbajan 1 August 1997 Not retified by the US

Bangladesh 12 March 1986 25 July 1989

Bdaus 15 January 1994 Retified-awaiting exchange
of ingruments

Bosia 17 April 1998 Not ratified by ether party

Bulgaria 23 September 1992 2 June 1994

Cameroon 26 February 1986 6 April 1989

Congo, Democratic 3 August 1984 July 28 1989

Republic of the

Congo, Republic of the 12 February 1990 13 August 1994

Croatia 13 July 1996 Not ratified by either party

Czech Republic 22 October 1991 9 December 1992

Ecuador 27 August 1993 Ratified-awaiting exchange
of ingruments

Egypt 11 March 1986 (modified) 27 June 1992

Egtonia 19 April 1994 16 February 1997

Georgia 7 March 1994 Ratified-awaiting exchange
of ingruments

Grenada 2 May 1986 3 March 1989

Haiti 13 December 1983 Not retified in the United
States

Honduras 1 July 1995 27 February 1997

Jamaica 4 February 1994 27 February 1997

Jordan 2 July 1997 Not ratified by either party

Kazakhstan 19 May 1992 12 January 1994

Kyrghyzstan 19 January 1993 12 January 1994

Lavia 13 January 1995 26 December 1996

Lithuania 14 January 1998 Not ratified by either party
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Moldova 21 April 1993 25 November 1994

Mongadlia 6 October 1994 1 January 1997

Morocco 22 July 1985 29 May 1991

Nicaragua 1 July 1995 Not ratified in the United
States

Panama 27 October 1982 30 May 1991

Poland 21 March 1993 7 August 1994

Romania 28 May 1992 15 January 1994

Russian Fed. 17 June 1992 Not rétified in the Russan
Federation

Senegdl 6 December 1983 25 October 1990

Sovakia 22 October 1991 26 December 1996

Si Lanka 20 September 1991 1 May 1993

Trinided and Tobago 26 September 1994 26 December 1996

Tuniga 15 May 1990 7 February 1993

Turkey 3 December 1985 8 May 1990

Ukraine 4 March 1994 16 November 1996

Uzbekistan 16 December 1994 Not retified in either party

Laws relating to commercial dispute resolution currently under review:

Internationa trade laws, including those laws reating to internationd commercid dispute
resolution, are regularly reviewed in the Congress and the Executive Branch. The review
process is highly public and trangparent. Amendments are published and made available to
the public.
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ARBITRATION

Is arbitration law based on UNCITRAL Model Law?

The Federal Arbitration Act, 9 US C., 881 et seq., is the arbitration law applicable to
internationa disputes in the United States. The Federa Arbitration Act predates the
UNCITRAL Modd Law.

In addition, States have enacted separate, but smilar, legidation. (See the attached ligt of
laws from the States and other sub-central jurisdictions) Many of the States have based
their laws on the Uniform Arbitration Act, which was adopted in 1955 as a modd provision.
The Federd Arbitration Act gpplies to any arbitration clause in a written contract involving
interstate commerce. Thus, State arbitral law governs only to the extent thet it does not
conflict with the Federd law. Where it does conflict, State law is pre-empted by the
Federd law.

Differences in the application of arbitration law to international and
domestic arbitration:

The Federd Arbitration Act does not contain different rules for internationd and domestic
arbitration, except to the extent that the dispute results in a foreign arbitral award. In such a
case, it must be enforced pursuant to the New York Convention or the Inter-American
Convention.

Limitations on the types of disputes that may be arbitrated:

US courts have srongly favoured the use of arbitration in the resolution of internationa
commercid disputes. They have held that nearly dl civil disputes are arbitrable and have
denied arbitrability only where Congress expresdy stated that rights provided by a particular
dtatute can be enforced only in court.

In a 1995 case,’ the US Supreme Court held that one must ook to the intent of the parties
and the language of the arbitration clause in determining whether or not the parties intended
to exclude any type of claim from the scope of the arbitration clause. The Court noted that
any such interpretation must be made in light of the Federd policy requiring that disputes
regarding the scope of arbitrable issues be resolved in favour of arbitration.
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Extent of party autonomy to define procedure:

The extent of party autonomy depends upon the specific rules of the arbitration ingtitution.
In generd, the parties are free to determine the procedures to be applied to their dispute.

Scope of court intervention and availability of courts for interim relief:

The Federa Arhbitration Act ensures that agreements to arbitrate are enforced by requiring
courts to compe arbitration if a party to an arbitration agreement refuses to arbitrate, and to
stay court proceedings where a vdid arbitration agreement exigts.

US courts typicaly enforce interim awards made by arbitrators. The Federd Arhbitration
Act does not expresdy provide authority for courts to award provisond remedies pending
the outcome of an arbitration. US courts are divided on the issue of whether provisona
remedies by courts may be applied to arbitration cases which are under the New York
Convention. There is sgnificant case authority stating that courts do not have power to
grant interim relief in such cases. However, a more recent trend is to permit interim relief
that aids rather than evades arbitration.

Source and scope of procedural rules:

Each arbitration inditution has its own rules.

Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

The Federd Arbitration Act does not include provisons reated to the language used in an
arbitration or to the nationdity of arbitrators or representetives in arbitration. As there are
no redrictions on who may serve as arbitrator, nationals and non-nationds, lawyers,
business persons and others may be gppointed to arbitra tribunals. With regard to whom
may represent a party in an arbitration, by and large it is cusomary that the parties may
choose their representatives.

Law applicable to the substance of the dispute:

The Federa Arbitration Act does not expressly address the choice of law issue. However,
it is wel sttled in US law that parties can choose the substantive law under which ther
dispute will be decided. Generdly, arbitrators are expected to follow the wishes of the
parties with regard to the choice of law applicable to the substance of the dispute. Choice
of law may aso be addressed in the rules of arbitration indtitutions.
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Decision making by arbitral tribunal and form of award:

US arbitration law only requires that an award be in writing, Sgned by the arbitrator or
magority of arbitrators. There is no requirement in the Federa law to State the reason
underlying awards. However, arbitration inditution rules may specify that the award date
the reasons upon which it is based.

Confidentiality:

The Federa Arbitration Act does not address the confidentidity of arbitra proceedings or
awards. However, the rules of arbitrd inditutions may include provisons regarding
confidentidity.

Recourse against an award and admissible grounds:

US courts are granted broad authority to confirm or enforce arbitrd awards. Generdly,
courts can only vecate the award on grounds of fraud, partidity or corruption of the
arbitrators, arbitrator misconduct or lack of jurisdiction. Moreover, courts can modify or
correct an arbitrd award if they find a miscaculation or mistake in description, if the
arbitrators have made an award on a matter not submitted to them, or if the form of the
award isincorrect.

Recognition and enforcement:

The procedures for enforcement of an award are set out in the Federa Arbitration Act and
the Federa Rules of Civil Procedure, which govern procedure in the US Federd didtrict
courts.
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) is recognised:

ADR is recognised within the United States and actively encouraged. The use of ADR in
private international commercia and other disputes is promoted in the United States by a
vaiety of means, including the efforts of the Executive Branch, Congress, private
organisations, bar associations, and law schools.

Forms of ADR that are available for commercial disputes:

A wide variety of methods are available, including conciliation, mediation and mini-trias.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

There are no Federd laws that pertain directly to mediation or conciligtion of internationd
commercid disputes. However, under certain circumstances, a Federd satute directed
primarily at mediation of domestic disputes might be gpplicable to a cross-border conflict.

While no Federal law mandates ADR, Congress has encouraged its use in a growing
number of datutes including the Civil Rights Act of 1991 and the Americans with
Disabilities Act. A growing number of adminigtrative agencies, such as the Federd Equa
Employment Opportunities Commission and State-level workers compensation boards, are
encouraging the use of ADR to resolve complaints that would otherwise need to be handled

by the agency itsdf.

In addition, on 6 February 1996, Presdent Clinton issued Executive Order 12988
concerning Civil Justice Reform, which orders US Federd agencies and litigation counsdl
that conduct or participate in civil litigation on behdf of the US government in Federa court
to follow a st of guideines which, inter alia, require litigation counsd to resolve dams
through informa discussons, negotiations and settlements rather than through utilisation of
any formal court proceeding. It provides that:

"Where the benefits of Alternaive Dispute Resolution (ADR) may be derived ...
litigation counsdl should suggest the use of an appropriate ADR technique to the

parties.”

20-8



United States
Alternative Dispute Resolution

Furthermore, the Executive Order provides that litigation counsd should be trained in ADR
techniques. Implementation of this Order should sgnificantly affect use of ADR in the
United States and the exposure of government and private counsde to ADR techniques.

Issuance of this Executive Order is the latest in a series of steps the United States has taken
to encourage use of ADR by or within the US government. US Didtrict Courts and the
United States Court of Federal Claims have Rules of Civil Procedure® which provide for
discussion of dternative means of dispute resolution at the initia conference with the Court,
once the matter has been placed at issue. In addition, the General Services Board of
Contract Appedls has promulgated a set of rules that specificaly provides for ADR (Rule
10(d)). This Board hasjurisdiction over the contract disputes of many executive agenciesin
the US Government.

In 1984, Congress created the State Justice Ingtitute to encourage and provide financia
assigtance for projects to improve the adminigration of justice in State courts, including
dternative dispute resolution. Congress aso established a court annexed arbitration program
in the 1988 Judicid Improvements and Access to Jugtice Act, dlowing designated US
digtrict courts to refer pending civil actions to non-binding arbitration with the parties
consent. This program originated as an experiment to be phased out after five years, but
dueto its overdl success, it was made permanent in 1994.

Another example is the Dispute Resolution Act, 28 U.S.C. app. (1982), which was enacted
to assist the States and interested partiesin providing convenient access to dispute resolution
mechaniams which are effective, fair, inexpensve and expeditious. In addition, the Judicid
Improvements Act of 1990, 28 U.S.C.88 471-482, mandates that al Federal Didrict
courts implement a "civil justice expense and delay reduction plan” in order to reduce the
expenses and delays incurred in litigation. Guideines for the plans include the use of
mediation as one option. Also, many States have enacted mediation or ADR dtatutes that
require parties to attempt mediation before litigating their dispute.

Legal implications flowing from choices between the various
procedures:

The lega implications would vary with the procedure used.

Rules, if any, defining the role and procedures of mediator:

There are no Federd dtatutes or rules that define the roles and procedures of mediators,
conciliators, facilitators, experts, etc. Rather, mediation is largely under the control of the
partiesto adispute. They may be assisted by rules developed by mediation and other ADR
centres.

Resort to arbitration or courts during ADR:
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Although US courts have ample statutory authority to enforce agreements to submit disputes
to binding arbitration, they do not have the same ability to enforce agreements to engage in
non-binding ADR. Some courts have enforced these mediation agreements by analogy to
the Federal and State arbitration laws. Others have conceded that the Federa Arbitration
Act in particular does not include such agreements, and have enforced them as a matter of
contract law.

The courts have been willing to enforce provisons in contracts that cal for mediation or
other non-binding ADR as a condition precedent to pursuing other remedies, including

litigetion.

Some States such as Cdlifornia and Texas have enacted statutes pertaining to mediation of
domedtic disputes, that might under certain circumstances affect cross-border conflict
resolution. Both Cdlifornia and Texas have adopted State dtatutes that pertain to the
arbitration and conciliation of internationa commercid digputes. Neither Satute requires the

use of conciliation, but provides rules that do apply if the parties choose conciliation and the
place of conciliation is located in the rlevant Stete.

Confidentiality and admissibility of evidence in other proceedings:

Thereisno Federd law that governs the confidentidity and admissibility of evidencein ADR
proceedings. Absent specific satutory trestment, protection of communications in mediation
would have to rely on ether the contract or the rules governing admission of evidence
regarding settlement negotiations.

Recognition and enforceability of settlements:

The results of non-binding ADR are by definition, subject to acceptance by the parties to the
dispute. If the matter is settled, i.e., the parties agree to the ADR result, that acceptance
would likely be enforceable as amatter of contract law.

Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes

Such choices are at the discretion of the parties to the dispute, and are by and large not
addressed in statutes or rules, other than perhaps those of ADR centres.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of the mediator:

There are no legd redrictions on the nationdity of mediators or legd representatives in
mediations.
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LEGAL SOURCES AND REFERENCES

Although there is no officid Ste containing information on dispute resolution facilities, severd
private organisations and the US Department of Commerce maintain Internet Stes with
information on dispute resolution facilities.

A sample of ADR Internet Sites:

American Arbitration Association: www.adr.org

CPR Indtitute for Dispute Resol ution: www.cpradr.org
American Stock Exchange (AMEX): www.AMEX.com
NAFTA Home page: www.itaep.doc.gov/naftalnafta2.htm

Section of Dispute Resolution/American Bar Association:
www.abanet.org/dispute/home.htm

Technicd Arbitration & Conflict Resolution (TACR):
www.batnet.com/oikoumene/tacr.html

International Chamber of Commerce (ICC):www.iccwbo.org/arb/index.htm
World Intellectua Property Organization: www.wipo.org/eng/index.htm
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ARBITRATION STATUTES IN THE UNITED

STATES

1 The Federd Arbitration Act, 9 USC., 881 et seq.,

2 Alabama Code ANN., 88 6-6-1 et seq. (1993).

3 Alaska Stat. ANN., 88 09.43.010 et seg.* (1994).

4 ArizonaRev. Stat. ANN., 88 12-1501 et seq. * (1962).

5 Arkansas Code ANN., 88 16-108-101 et seq.* (1987).

6 Cdifornia Code Civ. Proc. ANN., 88 1280 et seq. (1961).

7 Colorado Rev. Stat., 88 13-22-201 et seq.* (1987).

8 Connecticut Gen. Stat. ANN., 88 52-408 et seq. (1958).

9 Delaware Code ANN., Title 10, 88 5701 et seq.* (1975).

10 Didtrict of Columbia Code ANN., Title 16, 88 16-4301 et seq.* (1989).
11 Florida Stat. ANN., 88 682.01 et seq.* (1967).

12 Georgia Code ANN., 88 9-9-1 et seg. + (1982).

13 Hawaii Rev. Stat., 88 658-1 et seq. (1985).

14 Idaho Gen. Laws ANN., 88 7-901 et seq.* (1975).

15 Illinois Comp. Stat. ANN., Chapter 710, 88 511 et seq. * (1993).
16 Indiana Code ANN., 88 34-4-2-1 et seq.*

17 lowa Code ANN., 88 679A.1 et seq. (1981).

18 Kansas Stat. ANN., 88 5-401 et seq. * (1991).

19 Kentucky Rev. Stat. ANN., 88 417.045 et seg. * (1992).

20 LouisanaRev. Stat. ANN., 88 9:4201 et seq.

21 MaineRev. Stat. ANN., Title 14, §§ 5927 et seq. * (1964).

22 Maryland Cts. and Jud. Proc. ANN., 88 3-201 et seq.* (1989).
23 Massachusetts Gen. Laws ANN., Chapter 251, 88 1 et seq. (1960).
24 Michigan Comp. Laws ANN., 88 600.5001 et seq.*

25 Minnesota Stat. ANN., 88 572.08 et seg. *

26 Mississippi Code ANN., 88 11-15-1 et seq. + (1972).

27 Missouri ANN. Stat., 88 435.350 et seq.* (1984).

28 Montana Code ANN., 88 27-5-111 et seq. * (1985).

29 Nebraska Rev. Stat., 88 25-2601 et seq. * (1989).

30 NevadaRev. Stat. ANN., 88 38.015 et seq. * (1986).

31 New Hampshire Rev. Stat. ANN., 88 542:1 et seq. (1974).
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32
33

35
36
37
38
39
40
41
42
43

45
46
47
48
49
50
51
52
53

New Jersey Stat. ANN., §§ 2A:24-1 et seq.

New Mexico Stat. ANN., 88 44-7-1 et seg.* (1994).

New York Civ. Prac. Laws ANN., 88 7501 et seq.

North CarolinaGen. Stat., 88 1-567.1 et seq.* (1983).
North Dakota Cent. Code, 88 32-29.2-01 et seq. * (1993).
Ohio Rev. Code ANN., 88 2711.01 et seq. (1992).
Oklahoma Stat. ANN., Title 15, 88 801 et seq.* (1978).
Oregon Rev. Stat., 88 36.300 et seq. (1993).
Pennsylvania Stat. ANN., Title 42, 88 7301 et seq.* (1980).
Rhode ISand Gen. Laws, 88 10-3-1 et seq. (1985).

South Carolina Common Laws, 88§ 15-48-10 et seq.* (1976).
South Dakota Codified Laws, 88 21-25A-1 et seq.* (1987).
Tennessee Code ANN., 88 29-5-301 et seg.* (1980).
TexasRev. Civ. Stat. ANN., Art 10, §§ 224 et seq. * (1965).
Utah Code ANN., §§ 78-31a-1 et seq. (1992).

Vermont Stat. ANN., Title 12, 88 5651 et seq.* (1994).
VirginiaCode ANN., 88 8.01-577 et seg.* (1992).
Washington Rev. Code ANN., 88 7.04.010 et seq. (1947).
West Virginia Code ANN., 88 55-10-1 et seq. (1994).
Wisconsin Stat. ANN., 88 788.01 et seq. (1979).
Wyoming Stet., 88 1-36-101 et seq.* (1988).

Puerto Rico Laws ANN., Title 32, 88 3201 et seq. (1990).

* |ncorporating the Uniform Arbitration Act.

+ Applicable to construction disputes only.

ENDNOTES

! Thislist islimited to not-for-profit institutions. Many other arbitration and alternative dispute
resol ution organizations are located in the United States

2 Mastrobuono v. Shearson Lehman Hutton, 115 S.Ct. 1212 (1995)

% Rules of Civil Procedure, Rule 16(c)(7)
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GENERAL OVERVIEW

Primary sources of law:

The primary sources of law in the statutory sense are legd documents enacted by the
Vietnamese authorities pursuant to the:

Condtitution of the Socidist Republic of Vietnam 1992,
Law on Promulgation of Lega Documents 1996.
Resolutions of the Justice Council of the Supreme People' s Court; and

Decisons, Directives and Circulars of the Chairman of the Supreme People's
Procuracy.

The Civil Code of Vietnam 1996 makes provision for the application of customary law or
generdly accepted principles in circumstances not covered by satutory law and in civil
relationshipsin which there is no agreement stipulating the gpplied law.

The Commercia Law 1997 provides for the gpplication of internationa tregties, foreign laws
and internationa trade customs in trade relations with foreign countries. A contract or
agreement between private parties may specify that the substantive law governing it shall be
a foreign law or customary practice in international trade provided aways that this is not
contrary to Vietnamese law'.

Sources of law for commercial dispute resolution outside of the court
system:

Laws reaing to commercia dispute resolution are set out in the lega documents rlating to
economic contracts, arbitration, maritime and investment matters.

Institutions for dispute resolution outside of the court system:

The Vietnam Internationd Arbitration Centre was established in 1993 to provide indtitutiona
fadilities for resolving international commercid disputes.

Vietnam Internationa Arbitration Centre
Chamber of Commerce and Industry of Vietnam
33 BaTrieu Street

Hanoi
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VIETNAM

Telephone: 84 4 825 0875
Facsmile: 84 4 825 6446; 824 4617

Recognition and enforcement of foreign arbitral awards:

The President of Vietnam signed the decision to accede to the New Y ork Convention 1958
on 28 July 1995 subject to the following reservations:

The Convention shdl only be gpplied to recognition and enforcement in Vietnam
of foreign arbitra awards rendered in the territory of countries that are Members
of the Convention. If the foreign award is rendered in the territory of a country
that has not signed or joined the Convention, the principle of reciprocity will

aoply.

The Convention shdl only be gpplied to disoutes arising from commercia lega
relationships.

Interpretation of the Convention in a Court or other competent body in Vietnam
ghdl be consstent with the Condtitution and laws of Vietnam.

Vietnam’s commitment to apply the New Y ork Convention is contained in the Ordinance on
Recognition and Enforcement of Foreign Arbitral Awards adopted by the Standing
Committee of the Nationd Assembly. The Ordinance came into effect on 1 January 1996.

Settlement of investment disputes through ICSID or bilateral investment
agreements:

Vietnam is not yet a party to the Washington Convention. Vietnam has, however, sgned a
number of bilaterd agreements with countries for the protection and promotion of foreign
investiment which include provisons for dispute resolution.

Laws relating to commercial dispute resolution currently under review:

The legidaive programme of the tenth Nationd Assembly has before it drafts of a Civil
Procedure Code, an Ordinance on Economic (Commercia) Arbitration and an Ordinance
on Economic Contracts (amended). These drafts are under earnest consideration and, if
passed, will regulate the principles, authority and procedures for economic and commercid
dispute resolution. It should be noted that the Draft Ordinance on Arbitration lists certain
types of disputes that are not subject to arbitration, ie, those arising from adminigtrative,
labour, marriage, family and inheritance relationships.
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ARBITRATION

Is arbitration law based on the UNCITRAL Model?

To date, Vietnam has had no legidation governing internationa commercid arbitration. As
indicated above, the Nationd Assembly is consdering a draft Ordinance on Economic
(Commercid) Arbitration. The draft Ordinance is based on the UNCITRAL Modd Law
with the objective of harmonising Vietnam's arbitration laws with those of the internationa
community.

Differences in the application of arbitration law to international and
domestic arbitration:

Currently Economic Arbitration Centres settle domestic economic disputes. The rules of
these Centres promulgated by Decreell6/CP dated 5 September, 1995 are largely
identica to the Rules of Procedure of VIAC.

Limitations on types of disputes that may be arbitrated:

Pursuant to Decree 116/CP", domestic Economic Arhitration Centres have jurisdiction to
resolve disputes:

arisgng out of commerciad contracts

between a company and its members or between its members relating to the
company’ s establishment, operations or dissolution, or

relating to the sale of stocks, shares and bonds.
VIAC hasjurisdiction to resolve disputes.

Arisng from domegtic business rdations (Decison 114/TTg)". Busness
relations are those defined in the Law on Companies (Art. 3) asincluding any
part or parts or the whole of the invesment process from production to
consumption or supplying a service to the market for profit.

Arisng from international economic relations such as contracts for sae and
purchase, investment, travel, trangportation, insurance, technology transfers,
credit and financid settlements.’
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Extent of party autonomy to define procedure:

In the absence of any legidation rdating to international commercid arbitration the parties to
a dispute could refer the dispute to ad hoc arbitration or to an arbitration ingtitution for
resolution using whatever rules they consider to be appropriate. 1n the event that the parties
choose the Vietnam Internationa Arbitration Centre (VIAC), may be conducted under the
Rules of the Centre. These Rules were enacted by the Regulation on Organisation of the
Vietnam Internationd Arbitration Centre issued in conjunction with Decison No:204/TTg
dated 28 April 1993 of the Prime Minigter of Vietnam.

A number of laws specifically provide for arbitration such as:
Law on Investment
Maritime Code of Vietnam
Law on Civil Aviation of Vietnam, and the
Commercid Law.
These laws alow the parties to choose an appropriate arbitration centre for resolving

commercid disputes between foreign organisations, individuals and Viethamese enterprises.

Scope of court intervention and availability of courts for interim relief:

Currently a court will not accept a petition which would have the effect of pre-empting
arbitration if the parties have agreed that disputes are to be resolved firgt by arbitration.”

There are no rules which permit a court to make an interim injunction which would halt
arbitration while arbitration is in progress. However, the Rules on Domestic Arbitration in
VIAC do permit a party to seek an order from a court in the area where the other party has
property to preserve or protect property in dispute.

Source and scope of procedural rules:

The rules for arbitrations conducted in Vietnam can be found in Decree No 116/CP of 5
September 1995. These include rules for domestic economic arbitration and rules for
resolving disputes at VIAC arising out of an internationa economic relationship.
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Rules relating to international arbitration including language and rights
of representation by foreign attorneys:

The decison on the Status of the Vietnam International Arbitration Centre issued in
conjunction with Decison No 204/TTg provides that foreign experts may be invited to act
as ahitrators of the VIAC. Currently, VIAC is consdering whether to request the
Government to permit the Centre to invite foreign arbitrators to serve on its pand of
gpproved arbitrators and to participate in international arbitrations. In practice, dl
arbitration at the domestic arbitration centres and at VIAC are carried out in Vietnam and
the arbitrators must be Vietnamese citizens.

The Rules of VIAC provide that the parties may attend the hearing ather personaly or
through their authorised representatives with power of attorney issued in due form. Such
representatives may be Vietnamese citizens or foreigners” If necessary, the parties may
require the Centre to provide interpreters at their own expense.””

Law applicable to the substance of dispute:

The parties may agree upon the applicable law of their dispute, or, in the absence of such
agreement, the arbitra tribund may decide the dispute according to the law they think
gpplicable to the dispute concerned.

Decision making by arbitral tribunal and form of award:

Decree 116/CP* and the Rules of VIAC* prescribe the procedure for arbitration and form
of award.

The parties have freedom to specify the gpplicable laws at the time the arbitration agreement
issgned.

If the parties have not agreed on the agpplicable law and the arbitration takes place in
Vietnam, the arbitrd tribund or sole arbitrator may decide that the gpplicable law shal be
Vietnamese law or the foreign law that is most closdly related to the dispute, for example:

place of implementation of the contract
place of sale/purchase, or
place of hearing.

An overriding principle is that the gpplicable law must not be contrary to the public policy of
Vienam.
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The Rules of VIAC provide that an arbitrd tribuna or sole arbitrator shall settle the dispute
according to the terms and conditions of the origina contract, if the dispute arises from
relaions thereunder in accordance with the law applicable to it and with any related
internationdl tregties, taking into account customs of the trade and international practice.

Confidentiality:

The Rules of VIAC provide that dl disputes shdl be held in private’ and adso that the
arbitrator and other personnel of the Centre are responsible for the confidentidity of the
mettersinvolved in the dispute®.

Recourse against an award and admissible grounds:

The Ordinance on Recognition and Enforcement of Foreign Arbitral Awards provides that
courtsin Vietnam can set aside an award on any of the following grounds™"

If aparty to the arbitration agreement was under some incapacity;

The agreement is not vaid under the law to which the parties subjected it to the
law of Vietnam,

The party making the application to have the award set asde was not given
proper notice of the appointment of the arbitrator/arbitral proceedings or was
otherwise unable to present its case;

If the award dedls with disputes exceeding the arbitration agreement, then the
award can be set aside,;

If the compaosition of the arbitral tribuna or the arbitral procedure was not in
accordance with the agreement of the parties or falling such agreement, the law
of the country that was the Ste of the arbitration.

If the award has for any reason not become legdly binding.

If the award has been set aside, nullified by a competent authority in the country
where the award was made or in the country of the gpplicable law.

If the dispute is not subject to arbitration under the law of Vietnam.

If recognition and enforcement of the award would be contrary to the public
policy of Vietnam.

Recognition and enforcement:

The Ordinance on the Recognition and Enforcement of Foreign Arbitrd Awards provides
the following procedure*
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Within 15 days of a court decision recognising an award taking effect, the court
will forward a copy of the decison and the award to the Civil Judgements
Enforcement body of Vietnam.

The enforcement of a foreign arbitrd award must be in conformity with the
Vietnamese laws on enforcement of civil judgements.
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ALTERNATIVE FORMS OF DISPUTE RESOLUTION

Extent to which alternative dispute resolution (ADR) recognised:

ADR is arecognised and well promoted form of dispute resolution in Vietnam. This process
is dipulated in the regulations on commercia dispute resolution. Not only does Vietnamese
law have provisions on dispute resolution outside the court and arbitration procedures, the law

also provides that the parties have the right to agree on how to settle their dispute at any
gagein atrid or in arbitration proceedings.

Forms of ADR available for commercial disputes:

In addition to the court sysem and apart from arbitration which is dedt with, above,
negotiation and mediation/conciliation are available for commercid dispute resolution.

Legislation or court rules making ADR mandatory or optional in
commercial disputes:

Viethamese Law contains provisons prescribing the Stuations in which negotiation and
mediation is mandatory.

The Law on Commerce provides that the parties involved in commercia
disputes must firgt attempt to resolve them though negotiation or
mediation/conciliation between the parties™

The Ordinance on Procedure for Settlement of Civil Cases™ and the
Ordinance on Procedure for Settlement of Economic Cases™ dipulate that
prior to the commencement of the hearing in an economic tria and in the
proceedings of civil disputes, the court may conduct an amicable settlement
process.

The Law on Foreign Investment in Vietnam provides for the principle that an
invetment. dispute must be fird resolved though negotiation or
mediation/conciliation. "

Legal implications flowing from choices between the various
procedures:

Vietnamese law dtipulates that the parties decide on the form of ADR. The Ordinance for
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the Settlement of Economic Cases provides™ that anindividua or ajuridica person subject
to procedure prescribed by law has the right to initiate economic action in order to request
the court to protect their legitimate right under the law. The Ordinance dso dlows the
plantiff to withdraw or modify the content of the petition.* The parties have the right to
ettle the dispute amicably. The Law on Foreign Investment in Vietnam dlows the parties
to choose resolve the dispute by negotiation and conciliation.

If the parties agree to arbitration, the dispute is referred to an arbitration centre for
resolution. However, if an adjudication for bankruptcy is involved, under the Law on
Bankruptcy only the court have jurisdiction to make such an order. "

Rules, if any, defining the role and procedures of mediator:

Viethamese Law has no specific provison on the role and procedure of mediator,
conciliator, facilitator or expert in internationd commercid dispute.  However, the
Commercid Law provides that parties to a dispute may agree to choose a body.
organisation or individua as the conciliator or mediator.*" Nevertheless, the Ordinance on
Procedure for Settlement of Economic Cases dlows for amicable settlement a a court
(before or after opening of the hearing). This Ordinance provides that prior to the
commencement of the hearing, the court shall conduct amicable settlement for the partiesin
an attempt to resolve the dispute*” This Ordinance adso provides that in the event that the
parties agree on a settlement, the court, shall make a settlement protocol and issue a
decison to recognise the agreement. This decison shal be enforcegble, The conciliator/
mediator in this court mandated process is the judge who isin charge of the case.

Resort to arbitration or courts during ADR:

Vietnamese law provides that the parties to a dispute may refer the dispute to a court or to
arbitration, but only after the parties have attempted unsuccessfully to resolve their dispute
through negotiation or mediation/conciliation.

Confidentiality and admissibility of evidence in other proceedings:

The Ordinance on Procedure for Settlement of Economic Cases provides that the economic
cases shall be tried in public, except cases which require the protection of a state secret or
the legitimate request of a party for confidentiaity.*™

Recognition and enforceability of settlements:

The Ordinance for the settlement of Civil Cases™ and the Ordinance for the Settlement of
Economic Cases*" contain provisons for the recognition and enforcement of settlement
agreements arrived at through the amicable settlement procedure.
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Limitations on the choice of ADR and jurisdiction of the mediator in
commercial disputes:

There is no limitation on the choice of ADR except in bankruptcy dtuations. Nor are ther
limitations on the jurisdiction of the mediator/conciliator in commercid disputes.

Restrictions on foreign legal representation in ADR proceedings or on
nationality of mediator:

There is no legidative redtriction on foreign lega representation in ADR proceedings or on
the nationdity of mediator in Vietnam.
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