 SEQ CHAPTER \h \r 1IMPLEMENTATION OF APEC’S AREA-SPECIFIC TRANSPARENCY STANDARDS
AREA: GOVERNMENT PROCUREMENT
ECONOMY: United States
Contact Point: Name/Title: Dawn Shackleford, Director for International Procurement 

Organization: U.S. Trade Representative
Telephone Number: 202-395-9461

Fax Number: 202-395-5674

E-mail Address: dawn_shackleford@ustr.eop.gov
	KEY TRANSPARENCY PROVISIONS
	STATUS OF IMPLEMENTATION (PROVIDE DETAILS)
	 SEQ CHAPTER \h \r 1FURTHER ACTIONS PLANNED TO COMPLETE IMPLEMENTATION
(INDICATE TIMEFRAME)
	CAPACITY BUILDING NEEDS TO COMPLETE IMPLEMENTATION

	1. Consistent with paragraph 1 of the Leaders’ Statement, each Economy will:

(a) ensure that its laws, regulations, and progressively judicial decisions, administrative rulings, policies (including any discriminatory or preferential treatment such as prohibitions against or set asides for certain categories of suppliers), procedures and practices (including procurement methods) related to government procurement (collectively referred to as “procurement rules”) are promptly published or otherwise made available, for example, via the Internet, in such a manner as to enable interested persons and other Economies to become acquainted with them;

 SEQ CHAPTER \h \r 1(b) designate an official journal or journals and publish the procurement rules in such journals on a regular basis and make copies of the journals readily available to the public (e.g., via the Internet); and

 SEQ CHAPTER \h \r 1(c) promote observance of the provisions of this paragraph by the regional and local governments and authorities within its customs territory.

	1(a) - Fully Implemented.

U.S. laws, regulations, judicial decisions, administrative rulings, policies, procedures, and practices are transparent and readily accessible.  
U.S. laws governing government procurement are contained in United States Code, and are accessible at:

http://uscode.house.gov/search/criteria.shtml
The Federal Acquisition Regulatory System (FAR) codifies and publishes uniform policies and procedures for acquisition with very few exceptions by most federal government agencies, and is available at: http://acquisition.gov/far/index.html.  

Agency-specific regulations can be found at: http://www.regulations.gov/fdmspublic/component/main.  
1(b) - Fully implemented.
The FAR and other information on the Federal procurement system is available on the internet  at http://acquisition.gov/far/index.html.  Interested parties can subscribe to an e-mail based system to receive notifications of proposed revisions to the FAR, public meetings, the release of Federal Acquisition Circulars (FACs), as well as other FAR-related issues of interest.  Anyone can subscribe to the "FAR News" system free of charge at:  http://acquisition.gov/far/mailframe.html. 

1(c) - Fully implemented.

States and municipalities have independent procurement authority and conduct their procurement on the basis of their own laws and regulations.  They generally follow procedural safeguards similar to those mandated by Competition in Contracting Act and the FAR to ensure transparent and open procurement.  Information about state procurement regulations, along with contact information for state procurement officials, can be obtained from publications produced by the National Association of State Procurement Officials, as well as on its internet site: http://www.naspo.org.

	
	

	 SEQ CHAPTER \h \r 12. Each economy will disseminate information on its procurement rules, for example, by:

(a) publishing either a positive or negative list of the procuring entities subject to its rules; and

(b) providing a description of its procurement rules on the APEC Government Procurement Experts Group Home Page and linking its government procurement Home Page, where available, with the APEC Government Procurement Experts Group Home Page.


	2(a) - Fully implemented.

Part 1.101 of the FAR establishes that “the Federal Acquisition Regulations System is established for the codification and publication of uniform policies and procedures for acquisition by all executive agencies.”  Some deviations to the FAR are allowed, and are discussed in FAR Part 1.4.  A list of executive agencies is available at:
http://www.usa.gov/Agencies/Federal/Executive.shtml 

2(b) - Fully implemented.

A description of the United States’ procurement rules is available on the APEC GPEG Home Page, with links:

http://www.apec.org/content/apec/apec_groups/committees/committee_on_trade/government_procurement/gpeg_links.html

	
	

	3. Consistent with paragraph 2 of the Leaders’ Statement, when possible each Economy will publish in advance any procurement rules that it proposes to adopt; and provide, where applicable, interested persons a reasonable opportunity to comment on such proposed procurement rules.


	3 - Fully implemented.

The Federal Register is the official daily publication for rules, proposed rules, and notices of Federal agencies. 

The United States provides the public with the opportunity to submit written comments on proposed revisions to the FAR and agency regulations by placing a notice in the Federal Register.  The Federal Register is accessible at:

http://www.gpoaccess.gov/fr/index.html 
The public may also review and comment on proposed procurement rules at the following website:
http://www.regulations.gov/fdmspublic/component/main 


	
	

	4. Consistent with paragraph 3 of the Leaders’ Statement, each Economy will endeavor upon request from an interested person or another Economy to promptly provide information and respond to questions pertaining to any actual or proposed rules. Each Economy will also establish contact points for such inquiries.


	4 - Fully implemented.

The United States Government will promptly provide information and respond to questions related to any actual or proposed rules.  Each Federal Register notice concerning a proposed rule provides a point of contact who can answer questions.  Contact information for current rules is available on the FAR website, at http://acquisition.gov/comp/far/index.html. 
Questions on the U.S. procurement system may also be submitted to the following website:  http://acquisition.gov/contact_us.cfm 

	
	

	5. Consistent with paragraph 4 of the Leaders’ Statement, in administrative proceedings applying to any procurement rule, each Economy will ensure that:

(a) wherever possible, persons of another Economy that are directly affected by a proceeding are provided reasonable notice, in accordance with domestic procedures, when a proceeding is initiated, including a description of the nature of the proceeding, a statement of the legal authority under which the proceeding is initiated and a general description of any issues in controversy;

 SEQ CHAPTER \h \r 1(b) such persons are afforded a reasonable opportunity to present facts and arguments in support of their positions prior to any final administrative action, when time, the nature of the proceeding and the public interest permit; and

(c) its procedures are in accordance with domestic law.


	5(a) - Fully implemented.

All administrative proceedings are conducted in a fair, transparent and impartial manner.  Further information is available at:
http://www.gao.gov/ 

http://www.gpoaccess.gov/gaodecisions/index.html and at

http://www.gao.gov/decisions/bidpro/bid/d06797sp.pdf.
 

5(b) - Fully implemented.

Same as above.
5(c) - Fully implemented.
Same as above.

	
	

	6. Consistent with paragraph 5 of the Leaders' Statement, where warranted, each Economy will ensure that appropriate domestic procedures are in place to enable prompt review and correction of final administrative actions, other than those taken for sensitive prudential reasons, regarding matters covered by these Standards, that:

(a) provide for tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the matter;

(b) provide parties to any proceeding with a reasonable opportunity to present their respective positions;

 SEQ CHAPTER \h \r 1(c) provide parties to any proceeding with a decision based on the evidence and submissions of record or, where required by domestic law, the record compiled by the administrative authority; and

(d) ensure, subject to appeal or further review under domestic law, that such decisions are implemented by, and govern the practice of, the offices or authorities regarding the administrative action at issue.


	6 - Fully implemented.

The Government Accountability Office (GAO), through its bid protest function, provides a forum for offerors to raise concern about unfair treatment, such as allegations that an agency has displayed bias in its actions, included unduly restrictive specifications in a solicitation or failed to provide a solicitation or solicitation amendment to the protesting firm, upon request.  

An interested party that is an actual or potential offeror, including non-U.S. entities, can file a protest with the GAO relating to: (a) a solicitation or other request by an agency for offers for a procurement of goods or services; (b) the cancellation of the solicitation or other request; (c) an award or proposed award of a contract; (d) a termination or cancellation of an award of the contract, if the written objection contains an allegation that the termination or cancellation is based in whole or in part on improprieties concerning the award of the contract. The GAO issues its decision on a protest within 100 days from date of filing of the protest, or within 65 days under the express option.  In most cases, the procurement will be suspended while the GAO reviews the protest.  For issues that arise under a contract, the contractor and agency are encouraged to resolve their differences through alternative dispute resolution.  A contractor also has the option of filing a claim with the contracting officer or a suit in federal court.  State entities are generally subject to similar challenge procedures administered by oversight agencies or state courts.

The GAO issues decisions on the bid protests, which can be accessed on the internet at:  http://www.gao.gov/ and at http://www.gpoaccess.gov/gaodecisions/index.html
Suppliers may also submit a protest directly to the agency concerned (see FAR Part 33 at http://acquisition.gov/comp/far/current/html/Subpart%2033_1.html#wp1088680) or to the United States Court of Appeals for the Federal Circuit (see the Court’s website at http://www.fedcir.gov).   


	
	

	 SEQ CHAPTER \h \r 17. Each Economy will endeavour to maximize transparency in access to procurement opportunities. This should be accomplished where possible by:

a) where open tendering is adopted, publishing procurement opportunities in a medium readily accessible to suppliers (e.g., on the Internet);

(b) making the same information on procurement opportunities available in a timely manner to all potential suppliers;

(c) publishing contact details of purchasers, and their product/ service purchase interests, for suppliers wishing to register their interest in being notified of bidding opportunities that may not be publicly advertised;

 SEQ CHAPTER \h \r 1(d) making available early advice of complex high-value procurement needs through staged procedures such as public requests for information, requests for proposals and invitations for pre-qualification, and allowing adequate time for interested suppliers to prepare and submit a response;

(e) making publicly available requirements and procedures for pre-qualification of suppliers; and

(f) any time limits established for various stages of the procurement process.


	7 - Fully implemented.

U.S. laws, regulations, judicial decisions, administrative rulings, policies, procedures, and practices are transparent and readily accessible. 
7(a) - Fully implemented.

Most Federal procurement over $25,000 is electronically tendered through the Federal Business Opportunities website – the government electronic tendering service:

http://www.fedbizopps.gov/
7(b) - Fully implemented.

Same as above.
7(c) - Fully implemented.
The procurement forecasts for United States Executive Branch Agencies are accessible at:
http://acquisition.gov/comp/procurement_forecasts/index.html
7(d) - Fully implemented.

U.S. Government requests for proposals (RFPs) and requests for information (RFIs) are posted at:
http://www.fedbizopps.gov/
7(e) - Fully implemented.
Part 9 of the FAR discusses the requirements and procedures for pre-qualification of suppliers, and is accessible at:
http://acquisition.gov/comp/far/current/html/FARTOCP09.html#wp234279 
7(f) - Fully implemented.

Part 5 of the FAR discusses time limits established for various stages of the procurement process, and is accessible at:
http://acquisition.gov/comp/far/current/html/FARTOCP05.html#wp290921
	
	

	 SEQ CHAPTER \h \r 18. Each Economy will make available for suppliers all the information required to prepare a responsive offer. This should include where possible:

(a) providing in procurement notices the following information: the nature of the product or service to be procured; specifications; quantity, where known; time frame for delivery; closing times and dates; where to obtain tender documentation, where to submit bids, and contact details from which further information can be obtained;

(b) providing any changes to participating suppliers; and

(c) providing tender documentation and other information to suppliers promptly on request.


	8(a) - Fully implemented.

Part 5.2 of the FAR describes the information that must be contained in the synopsis for proposed contract actions.  Information on the following (as well as other information) is to be included in the synopsis:
-Subject
-Description

-Opening and Closing Response Date
-Contact Point or Contracting Officer
-Contract Award Dollar Amount
-Contract Award Date
-Place of Contract Performance
-Size, dimensions, or other form, fit or functional description
-Predominant material of manufacture
-Quantity, including any options for additional quantities
-Unit of issue
-Destination information
-Delivery schedule
-Duration of the contract period
Each solicitation listed on the Federal Business Opportunities website also includes information where to obtain tender documentation, where to submit bids, and contact details from which further information can be obtained. 

For further information, please visit:
http://acquisition.gov/comp/far/current/html/FARTOCP05.html#wp290921 and 

http://www.fedbizopps.gov/   

8(b) - Fully implemented.

If it becomes necessary to make changes in quantity, specifications, delivery schedules, opening dates, etc., or to correct a defective or ambiguous invitation, such changes shall be accomplished by amendment of the invitation for bids or solicitation.  Relevant information is available in Part 14.208 and 15.206 of the FAR, accessible at:

http://acquisition.gov/comp/far/current/html/Subpart%2014_2.html#wp1096557  and
http://acquisition.gov/comp/far/current/html/Subpart%2015_2.html#wp1125227 
8(c) - Fully implemented.

Tender documentation and other information related to proposed contract actions are available through the Federal Business Opportunities website, accessible at:  
http://www.fedbizopps.gov/   


	
	

	 SEQ CHAPTER \h \r 19. Each Economy will maintain transparent criteria for evaluating bids and evaluate bids and award contracts strictly according to these criteria. This should be done where possible by:

(a) specifying in procurement notices or tender documentation all evaluation criteria, including any preferential arrangements; and

(b) maintaining, for a predetermined period proper records of decisions sufficient to justify decisions taken in the procurement process.


	9(a) - Fully implemented.

When soliciting bids, Section M of the Uniform Contract Format “Evaluation factors for award”, requires that information be included that identifies the price related factors other than the bid price that will be considered in evaluating bids and awarding the contract.
For further information, please see Parts 14 and 15 of the FAR at:
http://acquisition.gov/comp/far/current/html/Subpart%2014_2.html#wp1096557  and 

http://acquisition.gov/comp/far/current/html/Subpart%2015_2.html#wp1125227 

9(b) - Fully implemented.

Each executive agency maintains for a period of 5 years a computer file, by fiscal year, containing unclassified records of all procurements exceeding $3,000. These files are accessible to the public using the Federal Procurement Data System (FPDS).  
Additionally, the head of each office performing contracting, contract administration, or paying functions maintains files containing the records of all contractual actions.

For further information, see Part 4 of the FAR at: 

http://acquisition.gov/comp/far/current/html/FARTOCP04.html#wp273111 and 

FPDS at: https://www.fpds.gov/.


	
	

	 SEQ CHAPTER \h \r 110. Each Economy will award contracts in a transparent manner. This should be accomplished where possible by:

(a) publishing the outcome of the tender including the name of the successful supplier and the value of the bid; and

(b) as a minimum promptly notifying unsuccessful suppliers of the outcome of their bids and where and when contract award information is published, and debriefing unsuccessful suppliers on request.


	10(a) - Fully implemented.

Contract Award Notices are posted on the Federal Business Opportunities Website at:

http://www.fedbizopps.gov/   

Part 5.03 of the FAR discusses the requirement to publish contract awards, and is accessible at:
http://acquisition.gov/comp/far/current/html/Subpart%205_3.html#wp1083932
10(b) - Fully implemented.

Part 15.506 of the FAR addresses “Preaward, Award, and Postaward Notifications, Protests, and Mistakes”, and is accessible at:

http://acquisition.gov/comp/far/current/html/Subpart%2015_5.html#wp1095192

	
	

	11. Consistent with paragraph 11 of the Leaders’ Statement, an Economy does not need to disclose confidential information where such disclosure would impede law enforcement, the enactment of laws, or that would be contrary to the public or national interest, or compromise security of the economy concerned or that would prejudice the legitimate commercial interests of particular persons or enterprises. Each economy will keep commercially sensitive information secure and prevent its use for personal gain by procurement officials or to prejudice fair, open and effective competition.


	11 - Fully implemented.

Part 3.104-4 of the FAR discusses the disclosure, protection, and marking of contractor bid or proposal information and source selection information.  For further information, please see:
http://acquisition.gov/comp/far/current/html/Subpart%203_1.html#wp1139244 
Part 4.4 of the FAR discusses Safeguarding Classified Information Within Industry.  For further information, please see:

http://acquisition.gov/comp/far/current/html/Subpart%204_4.html#wp1082414
Parts 14.401 and 15.506 of the FAR discuss the receipt and safeguarding of bids, noting that all bids received before the time set for the opening of bids shall be kept secure. The bids shall not be opened or viewed, and shall remain in a locked bid box, a safe, or in a secured, restricted-access electronic bid box. If an invitation for bids is cancelled, bids shall be returned to the bidders. Necessary precautions shall be taken to ensure the security of the bid box or safe. Before bid opening, information concerning the identity and number of bids received shall be made available only to Government employees. Such disclosure shall be only on a “need to know” basis. When bid samples are submitted, they shall be handled with sufficient care to prevent disclosure of characteristics before bid opening.

For further information, please see Parts 14 and 15 of the FAR at:

http://acquisition.gov/comp/far/current/html/Subpart%2014_2.html#wp1096557  and 

http://acquisition.gov/comp/far/current/html/Subpart%2015_2.html#wp1125227
Please refer to Part 52.215-1(e) of the FAR for the specific contract clauses that pertain to the restriction on disclosure and use of data:
http://acquisition.gov/comp/far/current/html/52_215.html 
See also the Freedom of Information Act (Title 5, Section 552 of United States Code), accessible at http://www.usdoj.gov/oip/foiastat.htm.  Section (b) provides for the safeguarding of classified and proprietary information. 

	
	


 SEQ CHAPTER \h \r 1IMPLEMENTATION OF APEC’S AREA-SPECIFIC TRANSPARENCY STANDARDS
AREA: GOVERNMENT PROCUREMENT
POSSIBLE ASSISTANCE AND EXPERIENCE TO OFFER

Economy:  United States
Contact Point
Name:
Ms. Dawn Shackleford

Title:  Director for International Procurement



Telephone Number:  202-395-9461

Fax Number:  202-395-5674

E-mail Address:
Dawn_Shackleford@ustr.eop.gov 
Economies with particular expertise and resources to offer could indicate this here and/or refer to relevant websites.

http://acquisition.gov 
http://acquisition.gov/far/index.html
http://www.fedbizopps.gov/   

http://uscode.house.gov/search/criteria.shtml
http://www.gao.gov/ 
http://www.gao.gov/decisions/bidpro/bid/d06797sp.pdf
