Appendix I: Investment facilitation - menu of actions and measures
(Voluntary submission by member economies: United States)

IFAP Principle 1: Promote accessibility and transparency in the formulation and administration of investment-related policies

Specific Actions Time Details of implementation Expected
Table outcomes

. Publish laws, regulations, judicial decisions and | Completed | The United States publishes these measures as a matter of law and
administrative rulings of general application, practice, and has undertaken international commitments to do so through
including revisions and up-dates. obligations in BITs and FTAs.

- Adopt centralised registry of laws and Completed | Laws of the United States Congress are available in a centralized electronic
regulations and make this available registry, accessible at http://thomas.loc.gov. Federal government
electronically. regulations are consolidated annually within the Code of Federal

Regulations, available electronically at http://www.gpo.gov/fdsys/.

. Establish a single window or special enquiry Completed | The United States does not screen foreign investment, or maintain any
point for all enquiries concerning investment general “application” procedures for the entry of foreign investors. However,
policies and applications to invest the Department of Commerce’s SelectUSA program serves as a single point

of contact for general enquiries about investing into the United States.

. Make available all investment-related Completed | All U.S. federal regulations, whether investment-related or otherwise, are
regulations in clear simple language, preferably available online and in English. In 2011, the President, through Executive
in languages commonly used by bus:iness Order 13563, established principles for the U.S. regulatory system, including

that it “must ensure that regulations are accessible, consistent, written in
plain language, and easy to understand.”

. Following establishment of an Investment Ongoing SelectUSA, the U.S. Government’s investment promotion initiative, is a
Promotion Agency (IPA), or similar body, and broadly publicized program that promotes business investment in the United
make its existence widel,y Known ' States through worldwide programming and outreach.

. Make available to investors all rules and other Completed | Detailed information about federal programs and incentives available to
information relating to investment promotion investors can be found at the web site of SelectUSA:
and incentive schemes http://selectusa.commerce.gov/investment-incentives. SelectUSA also

provides information and contacts relating to programs at the state and local
levels.

«  Allow investors to choose their form of Completed | The United States permits investors to choose their form of establishment as

establishment within legislative and legal
frameworks.

a matter of practice, and has undertaken international commitments to do so
through obligations in its FTAs and in the GATS.



http://thomas.loc.gov/
http://www.gpo.gov/fdsys/
http://selectusa.commerce.gov/investment-incentives

Ensure transparency and clarity in investment- Completed | The United States publishes all investment-related laws, as a matter of law

related laws and practice, and pursuant to commitments undertaken in international trade
and investment agreements.

Improve upon the APEC-wide website (e- Completed | The United States has contributed its submission to the revised, 2010 Guide

portal) to replacing the hard copy publication of to APEC Investment Regimes, which is now available electronically.

the APEC Investment Guidebook (IEG)

Encourage on-line enquiries and on-line Completed | Through its SelectUSA program, the United States invites the submission of

information on all foreign investment issues online enquires and information regarding foreign investment:
http://selectusa.commerce.gov/contact-us.

Maintain a mechanism to provide timely and Completed | Pursuant to WTO obligations, the Department of Commerce’s National

relevant advice of changes in procedures Institute of Standards and Technology maintains a TBT Inquiry Point, which

applicable standards, technical regulation's and is able to answer any reasonable questions on standards, technical

conformance require;nents regulations and conformity assessment procedures, and notifies the WTO
TBT Committee of all proposed technical regulations and conformity
assessment procedures of central and sub-central government bodies.
Proposed regulations of federal agencies are available at
www.regulations.gov.

Completed | With limited exceptions, U.S. law requires that federal agencies provide

To the extent possible, provide advance notice
of proposed changes to laws and regulations
and provide an opportunity for public comment

advance notice, and opportunity for participation by interested parties in, any
rulemaking. Detailed information about the U.S. rulemaking process is
available at:

http://www.federalregister.gov/uploads/2011/01/the rulemaking process.pdf.
In addition, the United States has undertaken obligations in its BITs and
FTASs to provide, to the extent possible, advance notice of, and opportunity to
comment on, proposed laws and regulations.

Explore the possibility of using the international
benchmarks on a voluntary basis as a
reference point for peer dialogue and
measuring progress

Other voluntary actions in addition to the above:

IFAP Principle 2 Enhance stability of investment environments, security of property and protection of investments



http://selectusa.commerce.gov/contact-us
http://www.regulations.gov/
http://www.federalregister.gov/uploads/2011/01/the_rulemaking_process.pdf

Specific Actions Time Details of implementation Expected
Table outcomes
e Establish timely, secure and effective Not (Offices for the registration of real property are generally administered by
systems of ownership registration and / or applicable | U.S. state and country governments; records are available for public
property use rights for land and other forms inspection.)
of property
e Create and maintain an effective register of | Completed | The General Services Administration makes publicly available inventories of
public or state owned property. federally held real property (http://www.gsa.gov/portal/content/100783).
Most federal agencies currently provide public access to individual parcel
data for the lands they manage. For example, the Department of Interior’s
Bureau of Land Management maintains several online systems for searching
its land records (http://www.blm.gov/wo/st/en/prog/more/land_records.html).
e Ensure costs associated with land Completed | The United States has a diverse and competitive private marketplace of real
transactions are kept to a minimum estate brokerages.
including by fostering competition
e Foster the dissemination of accurate market | Completed | The United States has a robust private market for credit rating agencies and
reputation information including consumer reporting agencies, as well as laws in place that promote the
creditworthiness and reliability accuracy of market information and the development of a broad array of
tools for weighing creditworthiness and reliability.
e Explore the possibility of using the World Ongoing The United States has supported and actively participated in a number of
Bank Doing Business indicator “Enforcing APEC projects focused on improving performance with respect to Doing
Contracts” as the basis for peer dialogue Business indicators, including “Enforcing Contracts” in particular.
and benchmarking and measuring progress
across APEC
e Encourage or establish effective formal Ongoing The United States is party to over 50 international investment agreements Additional
mechanisms for resolving disputes between containing provisions on investor-State dispute settlement and the international
investors and host authorities and for enforcement on arbitral awards, and continues to actively negotiate high- investment
enforcing solutions, such as judicial, arbitral standard investment agreements. In addition, U.S. law (the Tucker Act), agreements
or administrative tribunals or procedures permits lawsuits against the United States Government for three types of with investor-
claims: (1) contractual claims, (2) non-contractual claims where the plaintiff | g4te dispute
seeks the return of money paid to the government and (3) certain non- settlement
contractual claims where the plaintiff asserts that he is entitled to payment by | 1 achanisms
the government. entering into
force.
e Encourage and facilitate the use of Completed | The Federal Arbitration Act provides broad authority to assure the

arbitration and other means of alternative

enforcement of agreements to arbitrate private international commercial
disputes, as well as any resulting arbitration awards. Pursuant to this Act,
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dispute resolution for the settlement of the U.S. Supreme Court has long recognized “the emphatic federal policy in
international commercial disputes between favour of arbitral dispute resolution . . . [which] applies with special force in
private parties the field of international commerce.” . The U.S. also hosts some of the
world’s leading institutions for alternative commercial dispute resolution,
such as the American Arbitration Association and the Center for Public

Resources.

e Facilitate commercial dispute resolution for Completed | The SelectUSA program encourages and facilitates foreign investment in the
foreign investors by providing reasonable United States by, among other things, serving as an ombudsman to facilitate
cost complaint-handling facilities, such as the resolution of issues involving federal programs or activities related to
complaint service centres, and effective pending investments (http://selectusa.commerce.gov/).

problem-solving mechanisms

e Take steps to accede to an arbitral Completed

- The United States is a signatory to major arbitral conventions, such as the
convention

ICSID Convention, Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, and the Inter-American Convention on International
Commercial Arbitration.

Other voluntary actions in addition to the above:

IFAP Principle 3 Enhance predictability and consistency in investment-related policies

Specific Actions Time Details of implementation Expected
Table outcomes
¢ Increase use of legislative simplification and | Completed | The Code of Laws of the United States of America (also known as the U.S.
restatement of laws to enhance clarity and Code) is a compilation and codification of the general and permanent laws of
identify and eliminate inconsistency the United States, arranged by subject matter. Commercial publishers also

provide an annotated code, including citations to relevant court cases and
other commentary interpreting the statutory provisions listed in the Code.

e Provide equal treatment for all investors in Completed | The U.S. investment regime is based on the principle of national treatment.

the operation and application of domestic Equal treatment to investors is assured as a matter of U.S. law, and by virtue
laws and principles on investment of obligations on non-discrimination undertaken in over 50 BITs and FTAs.

e Reduce the scope for discriminatory Completed | U.S. federal law provides for judicial review of agency actions on a number
bureaucratic discretion in interpreting of grounds, including whether an agency’s action is "arbitrary and capricious,
investment-related regulations an abuse of discretion, or otherwise not in accordance with the law.”

! Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, 473 U.S. 614 (1985).


http://selectusa.commerce.gov/

Maintain clear demarcation of agency Completed | The United States does not screen investment, or otherwise require general
responsibilities where an economy has authorization of proposed foreign investment. In cases where federal
more than one agency screening or agencies have commercial functions, these generally are clearly demarcated
authorising investment proposals or where from any regulatory functions.
an agency has regulatory and commercial
functions
Establish and disseminate widely clear Not (The United States does not screen or otherwise require authorization for
definitions of criteria for the assessment of applicable | foreign investment.)
investment proposals
Establish accessible and effective Completed | U.S. BITs and FTAs contain an obligation upon Parties to establish or
administrative decision appeal mechanisms maintain judicial, quasi-judicial, or administrative tribunals or procedures for
including where appropriate impartial “fast- the purpose of prompt review and, where warranted, correction of final
track” review procedures administrative actions. Once final, agency administrative decisions are
generally subject to review by a court. The precise process for review varies
by context; in some circumstances there is a specialized administrative or
guasi-judicial appeals process available, which is typically followed by
judicial review. Some U.S. laws provide for various forms of expedited
review, such as direct appeal of an agency decision to a court of appeals.
Any voluntary actions in addition to the above:
IFAP Principle 4: Improve the efficiency and effectiveness of investment procedures
Specific Actions Time Details of implementation Expected
Table outcomes
Simplify and streamline application and, Not (Licensing and registration requirements vary based on the location and
registration, licensing and taxation applicable | types of an investment. Such registration is typically done at the state or
procedures and establish a one-stop local level, subject to generally applicable laws and regulations. The U.S.
authority, where appropriate, for the Government’s SelectUSA program provides assistance to potential investors
lodgement of papers regarding licensing and registration procedures, including by providing
contact information for investment facilitation agencies in U.S. states.)
Simplify and reduce the number of forms Not (The United States does not require prior approval, or maintain any general
relating to foreign investment and applicable | authorization procedures, for foreign investment.)
encourage electronic lodgement
Shorten the processing time and procedures | Not (The United States does not screen or otherwise require any general prior




for investment applications. applicable | approval for foreign investment.)

Promote use of “silence is consent” rules or | Not (The United States does not require prior approval of foreign investments.)

no objections within defined time limits to applicable

speed up processing times, where

appropriate

Ensure the issuing of licences, permits and | Completed | Federal, state and tribal authorities maintain a number of requirements for

concessions is done at least cost to the licensing service or other operations; permitting for activities that may affect

investor public health, safety, the environment or natural resources; and issuing
concessions for access to publicly held natural resources. Minimizing the
economic burden on the investor is widely taken into account in designing
regulatory requirements and procedures through mechanisms such as cost-
benefit analysis, while recognizing the need to protect the public welfare. It is
a common practice to base fee levels on the cost to the government of
processing an application.

Simplify the process for connecting to Not (Essential services such as electricity, water, and sewage are typically

essential services infrastructure applicable | regulated at the state and local levels of government.)

Implement strategies to improve

administrative performance at lower levels

of government

Facilitate availability of high standard Completed | The United States has an open and highly competitive services market,

business services supporting investment

reinforced by broad and high-quality market access commitments in the
WTO and in FTAs.

Other voluntary actions in addition to the above:

IFAP Principle 5: Build constructive stakeholder relationships

Specific Actions Time Details of implementation Expected
Table outcomes
e To the extent possible, establish a Completed

mechanism to provide interested parties

(including business community) with

Subject to limited exceptions, U.S. law requires federal regulatory agencies
to provide interested persons an opportunity to participate in any rulemaking
through submission of written comments. A longstanding mechanism exists
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opportunity to comment on proposed new
laws, regulations and policies or changes to
existing ones prior to their implementation

for this process.

Continue to share APEC member Ongoing | | 2011, the United States hosted an APEC workshop on regulatory impact
economies’ experiences of successful assessment, which centered on the development of more effective and
stakeholder consultative mechanisms transparent regulations, including through enhanced public consultation in
the rulemaking process.
Promote the role of policy advocacy within Ongoing The U.S. Government’s SelectUSA program facilitates investment in the
IPAs as a means of addressing the specific United States by, among other things, assisting the federal government as
investment problems raised by investors well as state and local governments, at their request, to address regulatory
including those faced by SMEs concerns for domestic and foreign firms wishing to invest in the United
States.
Continue to share APEC member 1 Ongoing | The United States hosted the first APEC Public-Private Dialogue on A subsequent
economies’ experiences of successful public Investment in Washington, DC in 2011. Investment
private dialogue to take advantage of the Dialogue was
information on successes and problems held in
encountered by established investors Singapore in
2012, and
another is
expected to
take place in
Jakarta in
2013.
Promote backward investment linkages Ongoing In 2011, the Administration launched a multi-million dollar initiative (Jobs and
between businesses, especially between Innovation Accelerator Challenge) aimed at the creation of regional industry
foreign affiliates and local enterprises “clusters” through public-private partnerships.
including through the promotion of industry In addition, with funding by the U.S. Department of Commerce’s Economic
clusters Development Administration (EDA), the Institute for Strategy and
Competitiveness at Harvard University has launched a Cluster Mapping
Project for the United States. It provides data and tools to understand
industry clusters across the United States. Information about this initiative is
available at: http://www.isc.hbs.edu/cluster-mapping-project.htm.
Encourage high standards of corporate Ongoing The United States is a vocal advocate of international instruments on An ACE has
governance through cooperation aimed at business conduct, such as the UN Guiding Principles on Business and been
promoting international concepts and Human Rights, and the OECD Guidelines for Multinational Enterprises. The | o2 qed
principles for business conduct, such as United States also promotes and recognizes exemplary corporate citizenship annually




APEC’s programs on corporate governance through the Secretary of State’s annual Award for Corporate Excellence since its
and anti-corruption. (ACE). establishment
in 1999. The
2012
awardee will
be
announced
by the
Secretary of
State on
November
28, 2012.
e Examine and share APEC member
economies’ experience with responsible
business conduct instruments
Other voluntary actions in addition to the above:
IFAP Principle 6: Utilise new technology to improve investment environments
Specific Actions Time Details of implementation Expected
Table outcomes
e Promote the introduction and use of new Not (The United States does not screen foreign investment, or otherwise
technologies aimed at making the applicable | maintain federal-level “process” for the registration of foreign investment.
investment process simpler and faster However, governmental functions at both the federal and state level are
increasingly performed through electronic processes.)
e Maintain adequate and effective protection Completed

of technology and related intellectual
property rights

Intellectual property is effectively protected by a comprehensive system of
federal and state laws in the United States. The United States also provides
extensive enforcement for intellectual property rights, including, where
applicable, severe criminal penalties, damages and injunctive relief.




e Where possible, give effect to international
norms for property protection

Completed

The United States has fully implemented its obligations under the WTO
TRIPS Agreement, and provides copyright protection consistent with the
Berne Convention.

Other voluntary actions in addition to the above:

IFAP Principle 7: Establish monitoring and review

mechanisms

for investment policies

Specific Actions Time Details of implementation Expected
Table outcomes
e Conduct periodic reviews of investment Not (The United States does not screen foreign investment, or otherwise impose
procedures ensuring they are simple, applicable registration or similar general procedures specifically for foreign investment.)
transparent and at lowest possible cost
Other voluntary actions in addition to the above: Ongoing The United State does not have federal level _“procedures” for foreign' . As of May
, . i investment. However, with respect to regulations generally, the Presidentin | 5512 gver
*  Review of existing regulations 2011 issued an Executive Order (13563) requiring a “lookback” at existing o dozen
regulations, with the central goal of eliminating outdated requirements and executive
unjustified costs. EO 13563 requires executive agencies to produce plans to department
periodically review existing significant regulations. and federal
agencies
have
identified
over 500
initiatives to
reduce costs,
simplify the
regulatory
system, and
eliminate
redundancy
and




inconsistency

producing
billions of
dollars in
savings.
. Review of federal agency procedures_ Ongoing The A_dminis_trative Conference o_f the l_Jnited States (ACUS) was re-
established in 2010. The ACUS is an independent agency dedicated to
improving the administrative process through consensus-driven applied
research, providing expert advice and recommendations for improvement of
federal agency procedures. Its membership is composed of officials and
experts with diverse views and backgrounds from both the private sector and
academia.
IFAP Principle 8: Enhance international cooperation
Specific Actions Time Details of implementation Expected
Table outcomes
* To the best extent possible, accede to, or Completed | The United States is a signatory to major international and regional
observe, multilateral and/or regional conventions relating to investment facilitation and promotion, including the
investment promotion and facilitation ICSID Convention, Convention on the Recognition and Enforcement of
conventions Foreign Arbitral Awards, and the Inter-American Convention on International
Commercial Arbitration.
e Make use, where appropriate, of
international and regional initiatives aimed
at building investment facilitation and
promotion expertise, such as those offered
by the World Bank, UNCTAD and OECD
» Ensure measures exist to ensure effective Completed | the United States maintains a number of mechanisms to ensure compliance
compliance with commitments under with international commitments. For example, the White House’s Office of
international investment agreements Management and Budget (OMB) coordinates the interagency review and
clearance of all bills proposed to be transmitted to Congress by Executive
agencies. Through this legislative review mechanism, agencies with
relevant expertise are able to identify and seek to address any international
trade or investment implications of proposed legislation.
* Review existing international agreements Completed | |, 2009, the United States initiated a comprehensive review of its Model BIT, | In April 2012,
and treaties to ensure their provisions to ensure that its provisions remain consistent with the public interest and the United
continue to create a more attractive States
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environment for investment.

the Administration’s international economic policy.

announced
the
conclusion of
its review,
and
published a
revised
Model BIT,
which
maintains
high
standards of
investment
protection,
while
preserving
the
government’s
ability to
regulate in
the public
interest.

Other voluntary actions in addition to the above:
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