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| ntroduction

Being Chile the host economy to the 2004 Asia Pacific Economic Cooperation
Forum and as a observer to the Organization of Economic Cooperation and
Development, we have converged, for the first time, the efforts of these two relevant
instances in the international economic integration and cooperation around the
Seminar on “Current FDI and investment agreements: Challenges and opportunities’
which was held in the city of Pucon, Chile, the 25" and 26™ of May 2004. Organized
by the Ministry of Foreign Affairs of Chile, it was sponsored by the Governments of
Canada and Japan, as a co-operative initiative on international investment among the
APEC Investment Expert Group and the Investment Committee of the OECD.

The convergence of both foras is an important contribution to the discussion of
today’s FDI issues. In fact, the OECD has been performing a fundamental and
valuable role in the study and formulation of principles and rules for foreign
investment and in the case of APEC, it has designed a set of initiatives and actions
leading to increase transparency of the regulations on foreign investment.
Furthermore, APEC is composed by a dynamic group of economies which have an
important role in the world' s capital movements.

Thus seminar convened APEC and OECD Investment delegates, private sector
representatives, governmental officials, international investment negotiators, and
arbitrators, among many others in order to discuss foreign direct investment trends,
disciplines in investment agreements, international investment disputes, as well as to
explore future ways of cooperation among both foras regarding investment.

The Seminar addressed a group of subjects which have acquired a high relevance
and sensibility in an international juridical level as a consequence of the growing
subscription of agreements accorded by our economies, either through a Free Trade
Agreement structure or through Bilateral Investment Agreements. Elements such as
the transparency principle; the concept and application of the fair and equitable
treatment; the relationship between the right to regulate by the State host of the
investment and indirect expropriation; the concept and scope of the Most Favored
Nation treatment; the evolution registered with respect to investment—State disputes;
are al issues which, unavoidably, need a deep study and a comprehensive exchange
of ideas, which may contribute to the right application and interpretation of the
respective provisions, with the objective of reaching high levels of attraction and
protection of foreign direct investment.

For instance, an issue with specia sensibility refers to the limits between the
regulatory actions that the State devel ops with respect to any economic sector and the
State activities that could be considered as an indirect expropriation. The implications
of this determination can be easily seen while analyzing many disputes which have
arisen between an investor and the State where the investment is materialized. It
could be quite restrictive for the State if this limit appears entering into the sphere of
governmental action in areas such as environment, telecommunications, and fisheries,
among others. On the other hand, the opposite side could reduce the situations of an



indirect expropriation, damaging the investors legitimate rights. The capacity to
apply in a proper manner the respective rules through the establishment of clear
standards is central, and the dialogue that occurred in the Seminar should help in that
process.

For Chile, as host economy for this year's APEC meetings and as organizer of this
Seminar, this event has a special meaning, given that it represents a valuable step in
the policy that our economy has developed with respect to foreign investment and the
adoption of international provisions in this field. When we have concluded important
trade agreements, containing important rules on investment, it seems more than
necessary to promote the exchange of ideas among the investment experts with the
purpose to improve the understanding of the rules, standards and principles accorded,
and to generate lines of interpretation that lead to their right application.

We are certain that these goals were fully achieved and encouraging the
realization of similar events in the near future that will allow to continue with the
cooperation among foras. This Seminar and the other events to come in the context
of the launched cooperation among APEC and OECD in Investment matters, will be
an opportunity to share views and create synergies among many of the same interests
that both share, contributing to the assessment of promoting investment and
maximizing its benefits, which are central to all of our economy’s mission in
achieving sustainable growth and prosperity.



Global Development Financein a Cyclical Upturn: Opportunities and Challenges
by
Mr. Fernando M artel Gar cia
World Bank

Strong cyclical recovery in net private
capital flows is underway
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The recovery in capital flows is heavily
influenced by cyclical factors
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Developing countries’ external hability
position has improved
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The Scoop on FDI

FDI has fallen — prim arily to Latin Americs
and Caribbean — but is expected to recover
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more sensitive to investment clim ate and
political risk

service sector FD I ismotivated by econom ic
growth, regulatory reform , and technological
progress.

The medim term outlook is good

FDIflows continued to decline in 2003
but are forecast to rise in 2004-05
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FDIlin Services Sector increased in the
1990s...
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Recent Developmentsin Investment Rules: A Brief Comment
by
Maryse Robert
Principal Trade Specialist, OAS Trade Unit

While investment rules are mostly absent from the multilateral system, the past
fifteen years have seen a phenomenal increase in the number of bilateral and regional
investment agreements concluded worldwide. Beginning in the late 1980s and early
1990s, numerous developing countries embarked on a series of ambitious economic
reforms. They liberalized trade, eased restrictions on foreign investment, and entered into
binding obligations to improve their investment climate. In such a context, do policy
choices still matter and do investment agreements have a significant impact on foreign
direct investment (FDI) flows?

As Mr. Hisashi Michigami pointed out in his presentation, investment agreements
have essentially three key pillars. protection, market access, and dispute settlement. The
first pillar provides the investor with a minimum standard of treatment and the right to
transfer payments in a freely convertible currency (or freely usable currency, as defined
by the International Monetary Fund) at the market exchange prevailing on the date of
transfer. It also prohibits the host state from directly or indirectly nationalizing or
expropriating an investment of an investor of another Party, except when done for a
public purpose, on a non-discriminatory basis, in accordance with due process of law, and
on payment of compensation (most agreements refer to “prompt, adequate and effective’
compensation).

The second pillar adds a market access component to the protection element of a
traditional investment agreement. It includes a right of establishment and provides non-
discriminatory treatment in al phases of an investment. The second pillar is generally
accompanied by a list of negotiated exceptions or reservations (“ negative list approach”)
but can also be granted “a la carte,” based on a positive list approach as in the General
Agreement on Trade in Services (GATYS).

As the third pillar, dispute settlement is a central element of an investment
agreement. In addition to the general state-to-state dispute settlement mechanism,
investment agreements generally include provisions for an investor-state dispute
settlement mechanism. The objective of the investor-state dispute settlement mechanism
is to depoliticize investment disputes and put them into the sphere of international
arbitration. It alows the investor to seek redress against the host state by submitting a
claim that the host economy has breached an obligation under the investment agreement
and the investor has incurred a loss or damage as a result of the breach. The arbitral
tribunal has the authority to award compensation to the injured investor but cannot
regquest the host government to change its laws or regulations.

Traditional investment agreements such as the vast mgority of bilatera
investment treaties (BITS) include the first and the third pillars, whereas more recent
agreements also contain the second pillar. Examples of these newer instruments abound,
as Mr. Michigami noted in his presentation. Bilateral investment agreements signed by
the United States and Canada, numerous free trade agreements in the Americas and
several agreements in Asia such as the Agreement between the Republic of Korea and



Japan for the Liberalization, Promotion and Protection of Investment signed in 2002 do
include the three pillars.

While traditional BITs are “enabling in character,” which means that “by
themselves, they have little or no effect,” because they do not include a market access
component, investment agreements that do include such a component are more likely to
have a significant impact on FDI flows when they result in a more liberal investment
policy and the opening up of sectors, which had in the past been closed to foreign
investors. They may also have a positive influence on FDI inflows by speeding up
investment liberalization either before the conclusion of the agreement or during the
implementing phase. In the case of regiona trade agreements, economic growth
generated by these agreements may also encourage higher levels of FDI inflows. Trade
barriers, such as stringent and restrictive rules of origin in a free trade area, which
discriminate against non-member countries are another important —albeit undesirable
from an allocation of resources standpoint- factor that may lead to an increase in FDI
flows into a region, more specifically tariff-jumping FDI in this case. Firms may wish to
switch from exports to FDI in order reap the benefits of the regional market. It is fair to
say that al countries do not necessarily benefit equally from a bilateral or regional
investment framework. States that choose to restrict access to some of their sectors or
industries may not see much increase in FDI inflows. Similarly, countries, which had a
fairly open investment regime prior to the entry into force of the agreement, may not
experience a surge in FDI flows. In fact, it is difficult to determine a priori which
countries will benefit the most from a liberalized investment framework because other
policy determinants and economic variables play a significant role in explaining any
increase in FDI inflows.

Investment agreements are by no means a sufficient condition to attract FDI,
albeit they do ensure transparency, predictability, and a degree of legal security to foreign
investors. In fact, investment agreements do not negate the ability of countries to enhance
their attractiveness to FDI flows by improving their infrastructure (e.g.
telecommunications, roads, ports, airports, power), human resources, and technology.
These economic determinants play a significant role in encouraging foreign firms to
invest in a economy. The signing of investment agreements does not take away the need
for economies to be able to exploit their own economy-specific advantages, and, in that
regard, policy choices still matter.
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Transparency
by
Mr. Roy Nixon
Foreign Investment Division, Treasury Austraia

Good morning. | have been asked to talk this morning about transparency. Thisisavery
large topic and there is no way | can do justice to it in the very short time | have
available. So | will have to be specific in my messages

e

Overview of the presentation
]

e Whatis meantby tfransparency’ in the
context of recent OECD and APEC work
APE= what are the benefits and how iImportant is
ity
o YWhatare the main policylessons from
Mg OECD and APEC work on this issue?
e Some good and bad things from Australia's
experience with transparency reform

| want to spend a few minutes discussing what we mean by transparency, how
important is transparency for good governance and what are the benefits.
Then | will look at recent work on transparency in both APEC and OECD and suggest
some policy lessons we can draw from this work — | note that there is a session tomorrow
which will discuss the complementarities and synergies in APEC and OECD co-
operation on international investment in more detail.

And finaly, | would like to offer some observations on Australia’s experience
with transparency reform.

e Transparency — what does it
mean?

e e I
~EF
e Thereisno commaonly agreed definition of
transparency
I e Some concepts oftransparency focus on the core
measures that promote and protect rights to public
gector Inform ation.
e A broaderview is that transparency is the
<t outcome of successful two-way communic ation
about policy between governments and other
interested parties.

Unfortunately for those of you looking for a simple answer, there is no
commonly accepted meaning of transparency — it means different things to different
groups — be it international organisations like OECD/APEC, foreign investment
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regulators and investors themselves. This in part reflects the evolutionary nature of
transparency.

APEC, in its transparency standards adopted in 2002 focuses on the role of
transparency in the removal of barriers to trade and investment “being in large part only
meaningful to the extent that the members of the public know what laws, regulations,
procedures and administrative ruling affect their interests, can participate in their
development.. and can request review of their application under domestic law...”A
broader view is that public sector transparency is fundamentally about effective
communication on public policy which requires consideration of national institutions,
values, preference and ways of doing things.

ATE Br

The benefits of transparency -
investor's viewpoint
<tz I

: [
o Transparency iz a critical input to the investm ent
decigsion.

7k .. ® Transparency reduces risk, opportunities for
corruption, helps unveil hidden investment barriers
and reduces the transaction cosis associated with

e investing.
T~ wr ¢ Transpargncy iz an important incentive to foreign
investors,
o Tranzparency linked to higher investm ent flows
"k . @ndhigherquality investm ents.

The importance that international investors attach to transparency when choosing
where to invest has been well documented by business surveys. Lack of transparency
and predictability often tops the list of concerns expressed by foreign investors. On the
flip side, access to relevant information is often cited as a powerful incentive to invest.

Transparent policy environments, which make information relevant to investors
more accessible and user friendly (reduce complexity), offsets what may be foreigners
disadvantages to investing in a host economy i.e. language barriers and more limited
knowledge of local institutions.

Recent OECD and IMF studies show that international investment flows are
higher and that investments tend to be of higher quality in countries with more
transparent policy environments. If countries want to attract more and higher quality
investment, fostering a fair, open and accountable policy environment is a more efficient
way (and involve fewer distortions) than other types of direct incentives — tax holidays
etc.

12
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OECD work on public sector

transparency
eS|
o Trendin QECD countries toward greater
transparency
AL - o RecentOECD regulatory refarm survey and report
alzo shows that performance is still far from
satisfactory.
® Problems identified include:
y [Er - legal texts difficultto understand;
= complex regulatory structures; and
- lack of system atic regulatery impact analysis  (RIA)

The OECD has done a considerable amount of very useful work in the area of
public sector transparency, and | intend to mention some of this work today. The OECD
horizontal project on regulatory reform undertook a survey of transparency measures in
the OECD area between 1998 and 2000 (26 countries were surveyed). The synthesis
report, which was finalised in 2002, suggested that despite there being signs of progress
and a trend toward improved transparency, there is still considerable scope for improving
transparency policies and practices. (other data suggests this is also the case for non-
OECD countries).

The areas of progress:

» widespread use of consultations

» 18/24 countries had adopted centralised registers of laws and regulations

* %1 of the countries make most of their primary legislations available on the internet.

The synthesis report also lists the main regulatory transparency problems found in its in-
depth regulatory review of 12 countries namely:

» Lack of transparency at regional, state and local levels of government

» public consultation not undertaken systematically when developing new/changing
regulations. Also participation biased in public consultations

* inadequate use of communication technologies.

SEE
(8|

Obstacles to transparency-
enhancing reform

e I
® OECD experience indicates that obstacles to
reform can be sizable for all countries = developed
AFEL Ly and leszs developed
# Three main obstacles to reform:
- Politics;
aArE: - Institutions; and
B - Technological, financial and human resources
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While there is widespread agreement on the importance of transparency, OECD
experience shows that actually improving transparency in the public sector can be
difficult.

The Doha Declaration identifies arole for capacity building to assist devel oping countries
implement new transparency obligations. However, OECD experience suggests that all
countries could benefit from assistance because the main obstacle — politics — is an
underlying obstacle for all countries. (obviously special need for capacity building in
developing countries — resources, human capital etc)

Politics— The main obstacles to transparency-oriented reform are political.

* Attempting to overcome the political dynamic in favour of ‘concentrated benefits' is an
ongoing struggle for al political systems.

» Lack of transparency aso shields government officials from accountability. Thus,
many actors, both inside and outside the public sector, can have a stake in non-
transparent practises.

* Since the actual implementation of reforms are likely to involve painful shifts in the
way policies are made and implemented the difficulty is maintaining political momentum
for pro-transparency.

Institutions — Since the institutional arrangements in a economy reflect, to some degree,
the national culture, history and values of that country, some transparency measures are
much more difficult to implement than others. This is why there is no ‘one-size-fits-all’
policy for improving transparency. Instead, the core measures are seen as good starting
points for other communication processes that are closaly linked to national institutions.
It is assumed that the national institutions will evolve gradually to incorporate the
transparency measures.

Technological, financial and human resour ces— Transparency requires resources and
entails administrative costs. The core transparency measures involve — the creation of
registers, websites, the development of ‘plain language’ texts, and other mechanisms for
making legal and regulatory codes, and any changes or new regulations being made,
accessible to interested parties.

M OECD Investment policy
transparency framework

ey |
Poszses 15 non-prescriptive questions to;
e plug inform ation gaps

A%Em ¢ ® meet special needs of foreign investors
o faciliate self-evaluation and reporting of policy
developm ents

e s support peerreview and multi-stakeholder

=hE dlalogue

e focus on capacity-building issues

o relating dom estic transparency measures into

international comm itm ents
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Underlining the importance of the analytical work done by the OECD to date, and
the need for flexibility in country approaches to transparency reform, the OECD has
recently developed an Investment Policy Transparency Framework.

The Framework is intended to assist OECD and non-OECD countries enhance
their transparency efforts and to share experiences.

It is non-prescriptive in approach. In other words, transparency arrangements
reflect national culture, history and values and the availability of resources and skills.
Transparency arrangements must adapt to local circumstances to be effective.

15 questions are posed and while there is a strong focus on meeting the special needs of
foreign investors (through ensuring the availability of al “relevant” information), the
Framework is intended to assist public officials in conducting self-evaluations, will
support peer review and can highlight where technical assistance may be required. The
Framework also highlights the importance of consolidating domestic transparency into
international commitments.

=M |lnpvestment policy transparency
framework

AE e I
Quastions covwer:
® 3re authorities aware of beneafite?
b, how to make relavantinform ation availabla
prior notification and conzultation

procedural transparency

o capacity-building

The questions contained in the Framework are practical and cover issues such as:

1.To what extent are the authorities aware of the benefits of greater transparency?

2.How and what information is made readily available to foreign investors and how was
this determined?

3.What are the exceptions to making information available?

4.How isinformation kept and how is it presented?

5.Areinvestors consulted in advance about the purpose and nature of regulatory change?
6.How are investors assisted in handling “red tape” and what rights of appeal exist to
dispute administrative decisions?

7.How are capacity bottlenecks being addressed?

15



OECD transparency inventory

Tosuppartthe Investment Policy Transparency
Framework, OECD now plans to develop & FDvl-
aps focussed and outreach -relevant inventory of
= kL tranzparency measures to cover
 publication and notification:
o prior notification and consultation about new
Ir measures, and
e procedural transparency

APED

Supporting the Investment Policy Transparency Framework isa FDI-focussed and
outreach-relevant inventory of transparency measures in the 38 countries which have
adhered to the OECD Declaration on International Investment and Multinational
Enterprises. This project will cover the three main clusters of issues allegedly at the core
of international investment transparency policy, namely publication and notification,
prior notification and consultation and procedural transparency.

APEL

APEC Transparency Standards
gLeoey |

® [nsubstance, thesa cover the core transparency
measures identified in the DECDP work
el ® confirm transparency as a basic principle
a8 undearlying APEC trade and investment libaraliz ation
® reprezeanta useful contribution to intermational
efforts to promote transparency
=L o butAPEC economies mustwork hard at
implem enting the standards forthem to be effective

The APEC Transparency Standards confirm transparency as a basic principle
underlying APEC trade and investment liberalisation and facilitation efforts. They
encourage each APEC economy to make increased use of Internet to ensure that laws and
regulations, and progressively procedures and administrative rulings, of general
application are promptly published or otherwise made available and that interested
persons and other economies become acquainted with them. Each economy is invited to
have or designate an official journal or journalsfor this purpose. These activities are to be
carried out in accordance with the general guidelines for implementing an Individual
Action Plan (IAP).
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SAPEL
e 1

Australian “best practice” on
tfransparency reform

A e T,
o Mandatory procadures far regulation m aking and
review which covers all legislation and quasi-
A legizlation, involves public consultation, cozt-bene fit
=M analysiz and is subject to independent review
¢ Searchable online database containing full legal
texts and regulations at state and federal level
pr ® lncreasing use of "silence iz consent” clauses in
legizlation affecting investim ent
o [nclugion oftranspareancy comm itments in receant
A FTAs

APED

Like many countries, Australia has some good stories to tell. One of these is the
development of best practice processes for regulation making and review directly or
indirectly affecting business or restrict competition. The procedures are mandatory,
covers al legidation including statutory rules and also quasi-regulation (eg industry
codes of practice, guidance notes, accreditation schemes etc) . The rules also apply to
international treaties involving regulation. The assessment made involves costs and
benefits to government, business (including specifically small business), consumers and
the community as a whole. The assessment process is subject to independent review by
the Office of regulation review.

Australia has also developed a legal database covering full legal texts and
associated regulations. It covers all levels of government and is fully searchable.
There is evidence of increasing use of silence is consent clauses in laws affecting foreign
investment, competition law and corporations law. Finally, Australia has included
transparency commitments in its recent free trade agreements with Singapore, the US and
Thailand.

Possible improvements for
Australia in transparency

Wiy N
e Emphasis through promaotion agencies to date has
beenon major project "faciltation"which may not
AL address transparency needs of SMEs.

: o« More plain language drafting of laws, regulations
and also policies and implementation advice
including follow-up on guality control by the
Wi responsible department.

Australialike many countries has some way to go before it achieves anything like
“best practice” in transparency. And for the reasons noted earlier, given Australia’'s
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history and itsinstitutions, it may take some time to overcome them. Two areas where
improvement can be targeted concerns addressing the transparency needs of SMEs —the
current federal and state investment promotion effort seems targeted on major (large)
investment projects. A second area is a more co-ordinated approach across all levels of
government on plain language drafting of laws, regulations, policies and implementation
advices — this includes as aspects of quality control during implementation.

Finalmessages
R
EE

@ ODECD and APEC making very posgitive, similar

contributions o transparency reform implementation

@ But, no room forcomoplacency = much work

rem ains to be done

® Implamentation oftransparency standards and

3 policy frameworks requires a positive approach and

= 1hE there is socope for OECD and APEC to co-operate to
promoaote self-evaluation, peer review and to share
experience

AT

In closing my presentation, my sense of transparency is that it is amost
universally accepted as a good thing. There is a growing international commitment to
promote transparency standards and frameworks and OECD and APEC are at the
forefront of this movement.

The big enemy is probably complacency — a feeling that once you have a set of
standards or a policy framework, the bulk of the work is done.

There needs to be a continuing focus on identifying obstacles to reform, and much of that
can come from self-evaluation, from sharing experience (including at useful events such
asthis seminar) and from allowing others to review your progress.

Thank you.
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Transparency in I nternational | nvestment Agreements

Anna Joubin-Bret
Legal Adviser Division of Investment, Technology and
Enterprise Development, UNCTAD

The concept of transparency

* Transparency! presumes 2 types of apacityi

< Mon-voluntary: result of real, Factual situation .
1be im pr
Voluntary |j-"il|:'*r:|r-*. sometimes criminall.

» Transparency : broadly used concept
= Palitic al

park (cl
= «Democracy

Purpose of transparency

Give aH econamic actors access to:
C o carty out their activityin

by to their access and
ac .111||‘|t4: in H‘rh !-rrlluru
General goal for all countries: investment
Lurnm ofion requires transparency; guides,
s, promoion,information
widlely used.
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Purpose of transparency

and predictability in the
LIons I"lip.
Enazbles conttol and enforcem
l:ltlhg-i'.tl:l nE-ar j commitments
to such commitments,
Investment promotiont make inform ation
svailable.
a5 to a climate of good gbvernance.

to. assess treatment standarts.

Key issues
Identify the actors oftransparency obligations:

Host country
Ho'me untey
Investor

Content of the transparency obligation:

Degree afintrusiveness of transparency measures into the
national legal

o e B AT £ -

Key issues (cont.)

3. M™odalities for the implem entation of
transparency obligations:

Cansulaban and exclianges of (afdimalon
HMating infoimatan pul ol availaol=

eiAg iequest fadafaimatian
Notficatiaon requiiemenis

can be walunCasly Dind:a copiacal, unlate sl ad
figc gr 0= pal of 4 an-going piacess,
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S oral e i e R e Ly e

Key issues {cont.)

Tim inag- Tim v im plementation of
transparenc

Exceptions and safequards;:

Co F‘|Fil;'jl-"_ rkialit W J:lF business inForm ation

FFEMVE T R One s U R L s

Transparency obligations
forthe Parties to an IIA

¢« Rationale: Exchange of inform ation,
sultation and notification of lists
eptions.
; Art., XVI(1) BIT Canada ~ Thailand |

e Laws and regulations [n
= Ex -t Ay IS USA BIT Mo
= EX (At RINVEBIT Canada-El Salvador [11994)

- TR T R e R Gl R T D

fransparency obligation for the
Parties toan IIA

= BIT Canada ¢ Article X1V

c L Each Contracting Party shall to the extent
practicable _encsure that its 1s gulations,
procedures ,and administrative rulm of genersl
application Tespectiiig any Mmatter Ted by this
Agreem ent 4Te mptly publiched or otherwise
made available in such a manner as to enable
intereste d persones and the other Contracting Party
to become acquainted with them. .
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Dhllg ation fnr the hnsl cnunl‘.ry

s Recent developm ents:
~Ex : Art. 15 Finland BIT Model
=Ex 1 Art. 2.3 Peru Model BIT (2
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The content of transparency provisions
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Thelnternational Minimum Standard:
Fair and Equitable Treatment
by
Michael K. Tracton
Office of Investment Affairs, U.S. Department of State

[Slide 1] It's a pleasure to be here in Pucon this afternoon to present on the topic
of “fair and equitable treatment.” Before | begin with the substantive portion of my
presentation, very briefly, let me remind you of my position with the U.S. Government. |
am an investment negotiator with the investment office of the U.S. Department of State,
which co-chairs the negotiation of bilateral investment treaties with the Office of the
United States Trade Representative, and participates in the negotiation of investment
chapters of U.S. free trade agreements. In this role, I've participated in the effort to
clarify and refine our model provisions for U.S. investment agreements, including the re-
write of the U.S. model BIT. My remarks today draw on these experiences, as well as
those of my colleagues at the Department who defend the United States against claims
brought in international arbitration pursuant to Chapter Eleven (the investment chapter)
of the North American Free Trade Agreement (NAFTA).

The "fair and equitable treatment” obligation is also known as general treatment,
or the international minimum standard of treatment, and it is found in international
investment agreements around the world, including the NAFTA and other recent free
trade agreements entered into by the United States. Unlike the national treatment
obligation, and most-favored nation treatment obligation that will be discussed tomorrow,
the minimum standard of treatment is an absolute obligation. A Party must provide this
level of treatment regardless of the level of treatment it provides to investments of its
own investors.

[Slide 2(1)] I will begin by introducing NAFTA’s general treatment provision,
Article 1105(1). [Slide 2(2)] Next, | will explain the NAFTA Parties' interpretation of
this provision, [Slide 2(3)] and highlight the contrary interpretation that Chapter Eleven
clamants have urged NAFTA arbitration tribunals to adopt.[Slide 2(4)] | also will
explain the role of the NAFTA Free Trade Commission and its interpretation of the
genera treatment provision. [Slide 2(5)] | will conclude by noting steps that the United
States has taken to clarify the interpretation of the fair and equitable treatment standard in
other recent investment agreements.

The remarks that | make today also describe positions taken by the United States
in cases brought against it, and in cases against Canada and Mexico in which the United
States has made submissions. [Slide 3] | invite you all to take a look at these various
submissions, which explore these issues in greater depth than | can do here in this limited
time. The submissions are posted on the Department of State’s website and can be
accessed at www.state.gov/s/1/c3439.htm. Alternatively, you can access many of these
materials on the website that is maintained by Mexico's Ministry of Economy at
WwWWw.economia-snci.gob.mx/sic_php/Is23al.php?s=18& p=1&1=1.

Minimum Standard of Treatment

The general treatment provision in NAFTA's investment chapter is found in
Article 1105, which is entitled “Minimum Standard of Treatment.”[Slide 4] Article
1105(1) requires a NAFTA Party to “accord to investments of investors of another Party
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treatment in accordance with international law, including fair and equitable treatment and
full protection and security.”

Over the course of several cases involving all three NAFTA Parties, a debate
ensued over the scope of the obligation provided for in Article 1105(1). [Slide 5] All
three NAFTA Parties agreed that the obligation contained in Article 1105(1) was an
obligation to accord investments of investors the minimum standard of treatment under
customary international law.! [Slide 5(1)] The “international minimum standard” is a
reference to a set of rules regarding the treatment of aliens and their property that over
time have crystallized into customary international law.> Customary international law
standards may be established by a showing of a general and consistent practice of States
followed by them from a sense of legal obligation.

The three NAFTA Parties also unanimously agreed that the references to “fair and
equitable treatment” and “full protection and security” in Article 1105(1) did not expand
the Parties obligations beyond that provided for in customary international law.* You'll
recall that Article 1105(1) provides that the Parties shall accord investments of investors
treatment in accordance with international law, including fair and equitable treatment and
full protection and security. The language thus makes clear that “fair and equitable
treatment” and “full protection and security” are not obligations that exceed the Party’s
obligation under international law but, rather, are concepts to be applied as and to the
extent recognized in international law. And, as| mentioned, the three NAFTA Parties al
agree that “international law” in Article 1105(1) references customary international law
and, specifically, the customary international law minimum standard of treatment of
aliens.

[Slide 6(1)] Among the authorities the United States looked to in reaching these
conclusions was the OECD Draft Convention on the Protection of Foreign Property, first
proposed in 1963 and revised by the OECD Council in 1967. Most scholars trace the use
of the phrase “fair and equitable treatment” in international investment agreements back
to this Draft Convention.” The commentary to Article 1 of the OECD Draft Convention

! Seg, e.g., Methanex Corp. v. United Sates of America, Memorial on Jurisdiction and Admissibility of
Respondent United States of America (Nov. 13, 2000) at 39-43; Methanex Corp. v. United Sates of
America, Second Submission of Canada Pursuant to NAFTA Article 1128 (Apr. 30, 2001) at T 26;
Methanex Corp. v. United Sates of America, Letter of Mexico Pursuant to NAFTA Article 1128 (May 15,
2001) at 79.

2 See Methanex v. United States of America, Memorial on Jurisdiction and Admissibility of Respondent
United States of America (Nov. 13, 2000) at 43.

% See ADF Group, Inc. v. United Sates of America, Rejoinder of Respondent United States of America on
Competence and Liability (Mar. 29, 2002) at 31.

* See, e.g., Methanex Corp. v. United Sates of America, Memorial on Jurisdiction and Admissibility of
Respondent United States of America (Nov. 13, 2000) at 39-42 & n.53; Methanex Corp. v. United Sates of
America, Reply Memorial of Respondent United States of America on Jurisdiction, Admissibility and The
Proposed Amendment (Apr. 12, 2001) at 23-27; Methanex Corp. v. United Sates of America, Response of
Respondent United States of America to Methanex’s Submission Concerning the NAFTA Free Trade
Commission’s July 31, 2001 Interpretation (Oct. 26, 2001) at 6; Methanex Corp. v. United Sates of
America, Second Submission of Canada Pursuant to NAFTA Article 1128 (Apr. 30, 2001), at 11 33, 39;
Methanex Corp. v. United States of America, Letter of Mexico Pursuant to Article 1128 (May 15, 2001) at
19, 12.

® See UNITED NATIONS CONFERENCE ON TRADE & DEVELOPMENT, BILATERAL INVESTMENT TREATIES IN
THE MID-1990s 54 (1998) (“The use of the standard of fair and equitable treatment in BITs dates from the
OECD 1967 Draft Convention on the Protection of Foreign Property.”).
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provides that the fair and equitable treatment standard “conforms in effect to the
‘minimum standard’ which forms part of customary international law.”® [Slide 6(2)]
More than fifteen years later, in 1984, the OECD’s Committee on International
Investment and Multinational Enterprises surveyed the OECD member States on the
meaning of the phrase “fair and equitable treatment.” The committee confirmed that the
member countries continued to view the phrase “fair and equitable treatment” as a
reference to principles of customary international law.’

[Slide 6(3)] The phrase “fair and equitable treatment” also appears in the general
treatment provision in a series of bilateral investment treaties that the United States has
negotiated with numerous countries. When the United States submitted those treaties to
the United States' Senate for advice and consent, in its submittal letters, it noted that the
general treatment provision incorporated a minimum standard of treatment based in
customary international law. ®

Many of the claimants who have filed cases under NAFTA's investment chapter
have urged tribunals to adopt contrary interpretations. These claimants have argued that
Article 1105(1) requires the NAFTA Parties to provide more than the minimum standard
of treatment for aliens under customary international law.® [Slide 7] They claim that the

® OECD, 1967 Draft Convention on the Protection of Foreign Property, reprinted in 7 I.L.M. 117, 120
(1968).

” OECD, Committee on International Investment & Multinational Enterprises, Intergovernmental
Agreements Relating to Investment in Developing Countries, 1 36 at 12, Doc. No. 84/14 (May 27, 1984)
(“According to al Member countries which have commented on this point, fair and equitable treatment
introduced a substantive legal standard referring to general principles of international law even if thisis not
explicitly stated . . . . "). See also UNITED NATIONS CENTRE ON TRANSNATIONAL CORPORATIONS & INT'L
CHAMBER OF COMMERCE, BILATERAL INVESTMENT TREATIES 1959-1991 at 9 (1992) (“fair and equitable
treatment . . . is a general standard of treatment that has been developed under customary international
law.”).

8 See, eg., Dep't of State, Letter of Submittal for U.S.-Armenia Treaty Concerning the Reciprocal
Encouragement and Protection of Investment, Sept. 23, 1992, reprinted in, S. Treaty Doc. 103-11 at viii
(1993) (provisions addressing “fair and equitable treatment” and “full protection and security” “set[] out a
minimum standard of treatment based on customary international law”); accord Dep't of State, Letter of
Submittal for U.S.-Ecuador Treaty Concerning the Encouragement and Reciprocal Protection in
Investment, Aug. 27, 1993, reprinted in S. Treaty Doc. 103-15 at ix (1993); Dep't of State, Letter of
Submittal for U.S.-Estonia Treaty Concerning the Encouragement and Reciprocal Protection in Investment,
Apr. 19, 1994, reprinted in S. Treaty Doc. 103-38 at ix (1994); Dep't of State, Letter of Submittal for U.S.-
Georgia, Treaty Concerning the Encouragement and Reciprocal Protection in Investment, Mar. 7, 1994,
reprinted in S. Treaty Doc. 104-13 at viii-ix (1995); Dep't of State, Letter of Submittal for U.S.-Jamaica
Treaty Concerning the Encouragement and Reciprocal Protection in Investment, Feb. 4, 1994, reprinted in
S. Treaty Doc. 103-35 at viii (1994); Dep't of State, Letter of Submittal for U.S.-Moldova Treaty
Concerning the Encouragement and Reciprocal Protection of Investment, Apr. 21, 1993, reprinted in, S.
Treaty Doc. 103-14 at ix (1993); Dep't of State, Letter of Submittal for U.S.-Mongolia Treaty Concerning
the Encouragement and Reciprocal Protection in Investment, Oct. 6, 1994, reprinted in S. Treaty Doc. 104-
10 at viii (1995); Dep't of State, Letter of Submittal for U.S.-Trinidad & Tobago Treaty Concerning the
Encouragement and Reciprocal Protection in Investment, Sept. 26, 1994, reprinted in S. Treaty Doc. 104-
14 at viii-ix (1995); Dep't of State, Letter of Submittal for U.S.-Ukraine Treaty Concerning the
Encouragement and Reciprocal Protection of Investment, Mar. 4, 1994, reprinted in, S. Treaty Doc. 103-37
a ix (1994); Dep't of State, Letter of Submittal for U.S.-Uzbekistan, Treaty Concerning the
Encouragement and Reciprocal Protection in Investment, Dec. 16, 1994, reprinted in S. Treaty Doc. 104-25
at viii (1996).

9 Seg, e.g., Methanex Corp. v. United Sates of America, Claimant Methanex Corporation’s Counter-
Memorial on Jurisdiction (Feb. 12, 2001) at 8-11 & n.4; Methanex Corp. v. United States of America,
Claimant Methanex Corporation’s Rejoinder to the United States Reply Memorial on Jurisdiction,
Admissibility and the Proposed Amendment (May 25, 2001) at 33-35; ADF Group, Inc. v. United Sates of
America, Memorial of the Investor (Aug. 1, 2001) at 11 221-228, 238, 243.
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reference in Article 1105(1) to “international law” encompasses all of internationa law,
and not just customary international law. Thus, according to these claimants, all of the
conventional treaty obligations that a NAFTA Party has entered into are incorporated into
that Article® For example, these claimants assert that this Article incorporates WTO
obligations that could not otherwise be thought of as customary internationa law
obligations — such as phytosanitary obligations or transparency obligations.

In addition, they argue that the term “fair and equitable treatment” is a standard to
be applied without reference to customary international law.** According to these
claimants, a tribunal need only decide whether it deems the action chalenged by the
claimant to be “unfair” or “inequitable.”*? If it determines that it is, these claimants
contend that such a finding is sufficient to establish a violation of Article 1105(1). One
claimant has even gone so far as to suggest that the standard to be applied under Article
1105(1) is “Does it bother you?'"® If a tribunal finds that the challenged action does,
indeed, “bother” it, then, according to this claimant, it may find a breach of Article
1105(1).** Needless to say, the United States, along with Canada and Mexico, strongly
disagrees with this approach.

[Slide 8] In support of their contrary conclusion regarding the scope of Article
1105(1), claimants relied primarily on writings of publicists. In particular, claimants
placed heavy emphasis on an article written by F.A. Mann published in the British
Yearbook of International Law in 1981.° In that article, Mr. Mann opined that the
obligation to provide “fair and equitable treatment” goes beyond the obligation to provide
aliens with the minimum standard of treatment under customary international law.®

Several decisions by tribunals under NAFTA Chapter Eleven addressed the
general treatment provision prior to the issuance of the Free Trade Commission’s
interpretation of NAFTA Article 1105(1), which I'll turn to next.[Slide 9] In these cases,
claimants made — and in some cases tribunals adopted — the erroneous interpretation of
the general treatment provision described above. These cases include Metalclad v.
Mexico, SD. Myers v. Canada, and Pope & Talbot v. Canada. Because of their shared
consensus that the general treatment provision refers only to the minimum standard of

Ve eg, id.
" e eg, id.

12 oo, e.g., Methanex Corp. v. United States of America, Claimant Methanex Corporation’s Submission in
Response to the NAFTA Free Trade Commission Interpretation of July 31, 2001 (Sept. 18, 2001) at 3
(Article 1105 requires [the Tribunal] to determine, based on al the relevant facts and circumstances,
whether the United States and the State of Californiatreated Methanex and its investors fairly and equitably
...."); ADF, Group, Inc. v. United Sates of America, Memorial of Investor (Aug. 1, 2001) at 1243 (“the
Tribunal need only look at the treatment and determine itself whether or not such treatment — on its own —
isinitself ‘fair' and ‘equitable.’”).

3 ADF Group, Inc. v. United States of America, Transcript of Proceedings (Apr. 16, 2002) at 203-04. See
alsoid. at 529-532 (containing U.S. response).

14 eeid.
15 E.A. Mann, British Treaties for the Promotion and Protection of Investments, 52 Brit. Y.B. Int'| L. 241
(1981).

% 1d. at 244 (“The terms ‘fair and equitable treatment’ envisage conduct which goes far beyond the
minimum standard and afford protection to a greater extent and according to a much more objective
standard than any previously employed form of words. A tribund . . . will have to decide whether in all the
circumstances the conduct in issue is fair and equitable or unfair and inequitable. . . . The terms are to be
understood and applied independently and autonomously.”).
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treatment under customary international law, the United States and its NAFTA partners
viewed these interpretations with concern.

Free Trade Commission I nter pretation

[Slide 10] On July 31, 2001, the NAFTA Free Trade Commission issued an
authoritative interpretation of Article 1105(1)."” The Free Trade Commission is
comprised of the trade ministers of the three NAFTA countries. [Slide 10(2)] Article
2001(2) of the NAFTA provides that the Commission shall, anong other things, “resolve
disputes that may arise regarding [the Agreement’s] interpretation or application.” [Slide
10(3)] Article 1131(2) of the NAFTA provides that “[an interpretation by the
Commission of a provision of this Agreement shall be binding on a Tribunal established
under [Section B of Chapter Eleven].”

On July 31, 2001, the Free Trade Commission issued an interpretation of certain
provisions of the NAFTA. In its interpretation of the minimum standard of treatment
article, the Free Trade Commission stated that Article 1105(1) prescribes exactly what
the NAFTA Parties had unanimously been telling tribunals that it does. [Slide 11] The
FTC Interpretation provides, in pertinent part, that:

B. Minimum Standard of Treatment in Accordance with
International Law

1 Article 1105 prescribes the customary international law minimum
standard of treatment of aliens as the minimum standard of
treatment to be afforded to investments of investors of another
Party.

2. The concepts of “fair and equitable treatment” and “full protection
and security” do not require treatment in addition to or beyond that
which is required by the customary international law minimum
standard of treatment of aliens.

3. A determination that there has been a breach of another provision
of the NAFTA, or of a separate international agreement, does not
establish that there has been a breach of Article 1105(1). *8

Y See also RUDOLPH DOLZER & MARGRETE STEVENS, BILATERAL INVESTMENT TREATIES 59 (1995)
(“Some debate has taken place over whether reference to fair and equitable treatment is tantamount to the
minimum standard required by international law or whether the principle represents an independent, self-
contained concept.”); UNITED NATIONS CONFERENCE ON TRADE & DEVELOPMENT, BILATERAL
INVESTMENT TREATIES IN THE MID-1990s 53-54 (noting debate); UNITED NATIONS CENTRE ON
TRANSNATIONAL CORPORATIONS, KEY CONCEPTS IN INTERNATIONAL INVESTMENT ARRANGEMENTS &
THEIR RELEVANCE TO NEGOTIATIONS ON INTERNATIONAL TRANSACTIONS IN SERVICES 12 (1990) (same);
Stephen Vasciannie, The Fair and Equitable Treatment Standard in International Investment Law and
Practice, 70 Brit. Y.B. Int'l L. 99, 102-04 (1999) (“At least two different views have been advanced as the
precise meaning of the term ‘fair and eguitable treatment’ in investment relations. One possible approach
is that the term is to be given its plain meaning . . . . The second approach to the meaning of the term
suggests that fair and equitable treatment is synonymous with the international minimum standard in
international law.”).

'8 The July 31, 2001 FTC Interpretation is available at <http://www.state.gov/s/1/c3439.htm>. For further
background on the issue of the interpretation of the minimum standard of treatment provision, see Andrea
J. Menaker, Sandards of Treatment in Investment Agreements Signed by the APEC Economies. National
Treatment, Most Favored Nation Treatment and the Minimum Sandard of Treatment (2001) (published by
the Ministry of Economy, Mexico, for the APEC Secretariat); J.C. Thomas, “Reflection on Article 1105 of


http://www.state.gov/s/l/c3439.htm

[Slide 12] Paragraph one of the interpretation makes clear that the minimum
standard of treatment in Article 1105(1) is, in fact, a reference to the customary
international law minimum standard of treatment of aliens. It rejects the view that Article
1105's reference to treatment in accordance with international law refers to all
international law, including conventional law. Rather, as the NAFTA Parties have
consistently contended, the standard of treatment to be afforded to investments of
investorsisthat of customary international law.

[Slide 13] Paragraph two of the interpretation confirms that the phrases “fair and
equitable treatment” and “full protection and security” are to be applied only insofar as
those terms are understood as part of the customary international law minimum standard
of treatment of aliens. The interpretation thus rejects claimants position that those terms
are to be applied without regard to customary international law. In particular, the
interpretation makes clear that tribunals may only find a violation of Article 1105(1) if
the claimant has identified a rule of customary international law that has been breached
by the NAFTA Party. A tribunal may not predicate a finding of a violation on its
determination that the NAFTA Party has acted “unfairly” or “inequitably” based on the
arbitrator’ s own subjective notions of those terms.

[Slide 14] Like the first paragraph of the interpretation, the third paragraph
clarifies that Article 1105's reference to “international law” is a reference to the
customary international law minimum standard of treatment, and is not a reference to the
entirety of international law. Thus, the third paragraph explicitly provides that a
claimant’ s establishment of aviolation of a conventional international obligation does not
establish a violation of Article 1105(1). This aspect of the interpretation clearly rejects
the Metalclad tribunal’ s approach of basing a violation of Article 1105(1) on a finding of
a violation of transparency-related obligations that were not shown to be a customary
international legal obligation. It also indicates that arguments by Canadian claimant
Methanex, for example, that Article 1105(1) is violated whenever it can be established
that a NAFTA Party has failed to adopt the least trade restrictive measure to achieve its
objective should also be rejected.”® That concept is derived from WTO jurisprudence and
is a conventional treaty obligation. In the United States’ view, the least trade restrictive
principle is not a customary international law obligation, and no such requirement is
therefore embodied in Article 1105(1).%

In the four NAFTA decisions to address the standard of fair and equitable
treatment following the FTC's July 2001 interpretation of Article 1105(1), each tribunal
has reached conclusions consistent with the view that fair and equitable treatment is a
reference to the customary international law minimum standard of treatment. [Slide 15]
These cases are Mondev International v. U.S, UPSv. Canada, ADF Group v. U.S,, and
Loewenv. U.S Again, you can read the details of these cases on the websites that | listed
earlier.

NAFTA: History, State Practice and the Influence of Commentators,” ICSID Review — Foreign Investment
Law Journal (2002) 17(1) pp. 21-101.

9 See, e.g., Methanex Corp. v. United Sates of America, Claimant Methanex Corporation’s Rejoinder to
United States Reply Memoria on Jurisdiction, Admissibility and the Proposed Amendment (May 25,
2001) at 56-57.

% See Methanex Corp. v. United Sates of America, Rejoinder Memorial of Respondent United States of
America on Jurisdiction, Admissibility and the Proposed Amendment (June 27, 2001) at 34-39.
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Clarification of Standards

To avoid the possibility that tribunals established under its new investment
agreements will misinterpret the general treatment provisions, the United States has
clarified the meaning of this standard in its most recent investment agreements.
Specifically, the United States incorporated the July 2001 NAFTA FTC Interpretation of
the minimum standard of treatment into the corresponding provisions in its Free Trade
Agreements with Singapore and Chile, which both entered into force on January 1, 2004.
[Slide 16] Article 10.4 of the U.S.-Chile Free Trade Agreement imposes the minimum
standard treatment obligation in paragraph 1. For clarity, the word "customary" is added.
[Slide 17]It goes on to set forth provisions that restate the FTC interpretation in detail:

2. For greater certainty, paragraph 1 prescribes the customary international
law minimum standard of treatment of aliens as the minimum standard of
treatment to be afforded to covered investments. The concepts of “fair and
equitable treatment” and “full protection and security” do not require
treatment in addition to or beyond that which is required by that standard,
and do not create additional substantive rights....

The provision further elaborates on this customary international law standard:
The obligation in paragraph 1 to provide:
(a) “fair and equitable treatment” includes the obligation not to deny
justicein criminal, civil, or administrative adjudicatory proceedingsin
accordance with the principle of due process embodied in the principal
legal systems of the world; and

(b) “full protection and security” requires each Party to provide the level
of police protection required under customary international law.

Finally, asinthe NAFTA interpretation, this provision provides:
3. A determination that there has been a breach of another provision of
this Agreement, or of a separate international agreement, does not
establish that there has been a breach of this Article. "

1 [Slide 18]
The United States has also incorporated this language in its recent FTAs with

Central American countries, Morocco, and Australia, and into its draft improved model
bilateral investment treaty.??

* * *

% see e.g., U.S.-Chile Free Trade Agreement, Art. 10.4(2).

2 2004 Draft Updated Model Bilateral Investment Treaty, Draft Article 5.2, available at
http://www.state.gov/e/eb/rls/prsrl/28923.htm . The objective of the model BIT rewrite generally is to
provide a consistent approach between the investment chapters of U.S. free trade agreements and future
U.S. BITs. The State Department and USTR have been consulting their respective advisory committees and
the relevant congressional committees on the draft text since late 2003 and intend to finalize the new model
text in the near future. These consultations may result in further changes to the text.
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That concludes my discussion today on the minimum standard of treatment found in the
NAFTA’sinvestment chapter. | hope that you' ve found these remarks useful. Thank

you.

TERNATIONAL MINIMUMN STANDARD
IR AND EQUITABLE TREATMENT

Current FOI Tronds and [nvosiincnt Lgrodimshnts )
Challz i

ics to Be Covered

NAFTA Artigle 1145{1): Minimum Standard of
Trestmant

The HAFTA Partics' Intcrpreiatien
Contrary Infcrproistions
The NAFTA Frae Trade Comm ission

Clarification ofStandards

'Fu rther Inform ation

Caeee

37



al law including
and full

ope of Article 1105(1)

cmary International Law ligations —

International Law Obligations

CECD DraviLanveorifion an the
Farclgn Praperiy. 1283 and 196

OELD Ca wifice ok In ‘vl o al in fmontand

Mullinatianat Enierpriscs Survey. 12

.5 .BNHatcralin¥estnont Troeatios

g1 1he

r

Canadian S1atemont ol b slsmentatlian
YEFTA, 1844

38



ope of Article 1105(1)

amary International Law Obligations

Al international Law O gations -

B asis for Claimants’
Interpretation

& Woritin g5 o (el bBilic

EF.A Mann's 1981 British Yocarboak of
lntcrnational Law artis lc

NAFTA Tribunal
Decisions

« Mertalolod Corp.v. United Wexican Stares,
Lasc Ho . AREB {A T fAward] {Aug

S 0. Mypers . Capada {Partial Award)] {Nav. 13, 204d)
# Pope & Talbetl Ire. v.Carnada {Award] {Apr. 18, 2601]

Urpited Mexican States voWeralslad Corp., Suprn

Courtof British Columbia, 20071 BECS 664 {
24d1]

39



A Free Trade Commission
The trade ministars ofthe three NAFTA countrics
Antigle 2001421 The FTE shall *resalve dispuias

thatmay arisc regarding [the Ag mcni's]
infzrpratation or application ®

"An inferprotation by the
sz ien of a provision ofihis Ag mant
kinding on a Tribunalestablished vnder
B otChaplerClaven]

>

Interpretation, July 2001

 Maramam Standard of Treatment in Accordance with
hiernational Law

Neecrstemarp ialerexiorsl s mivpee sizeds rd
223 ke minimam simedard af iresie in be 3 [farded

wrirsilmeels al isssalariafaaatker !'l-‘lj

casccply al“fairaed cguitable tresimea ™ 3 0d ™
cerilp” do sal ceguire Ircalmcel o 3ddibar e arbopoed that mhich i
regeired by oo
ircaimeeinf

sbreachalswether grenume o fihe
1l | sgrecmest, doey sol 2atakhish thai
caeh ol & rhicle 1 10501)

interpretation, July 2001

rticle 11051 I prescrib the ¢ om aEry
internatio flaw m um standard of
treatment o g as the minimum

afdard ] atforded 1o

=1




Interpretation, July 2001

ity
ot reguire tre r b in addition to or
ond that v ' b d bythea
| inimum
standard of treatment of aliens.”

FTL lake tabigs al Jalgp di, i 1B}

interpretation, July 2001

f another pro ion of the
r af a separate international
nt, do ] =h that there

FTCG inicrprcialiaon of dudy 21, Z0G1 T B 11y

ases Decided afterthe FTC
rpretation of Article 11085(1)

v Morpdev Ipterpational Lig. Urnited States of America,;
HEID Casc No. AR BLAF) 2tAward] {O<L 11,24

ritzd Pargel Servicz of A merica Ire. |"‘Lt'P‘ )
Capada, {dward on Jerisdiction] {Mov. 22, 2002)

ADPF Greovp Ing.v. Upited States ef America, IC 510
Caza No. ARBL{AFGUY lAward) {Jan. 9. 2007)

L

L & Grovp, Ivc. v. United Srates, IC 810 Casc Ho
ARBIAFAA A {Final Award] {Jung 26,2

EY

o

41



tporation of Clarification

res Trade Apresmeonys, Acfcle 10 41 )

f.Each Parcy shalla SRS Tea M GRT
In gecorqancs with cusiamary crnd flanallaw | In
Palr dna table Teatment ang fyll pre cdon ana

rporation of Clarification

& Trade Agresment, Acliche 10 4123 € 13)

dfd 48 RO
lr-paragraphk ¢

Conclusions
Clarficstiion afSiandard=s

-Sngapera FTA

rid il ek

~Lhile FTA
1

wilw kb wt

. 0raf Maodcl Bilateral invasima
seilwb i wk &

42



Commentsto the Speech of Mr. Michael K. Tracton on International Minimum
Standard: Fair and Equitable Treatment
by
CarlosA. Herrera
Proinversion, Government of Peru

It's a pleasure to be here in Pucon to comment the interesting presentation made
by Mr. Tracton on the topic of “fair and equitable treatment.” It is also a pleasure for me
to meet again my colleagues from the Investment Expert Group. | want to thank my
Chilean friends and the organizers for this opportunity to address you. Before | begin
with my comments, | have to mention that, notwithstanding I am an investment
negotiator with the Peruvian Government, my comments does not represents the official
position of Peru.

As Mr. Tracton said, the "fair and equitable treatment" obligation is found not
only in NAFTA, but in many international investment agreements around the world. And
Mr. Tracton has explained us the NAFTA Parties interpretation of the corresponding
provisionin NAFTA, as well as the interpretation of the NAFTA Free Trade Commission
on this general treatment provision and the steps that the United States has taken to
clarify the interpretation of the fair and equitable treatment standard in other recent
investment agreements.

| may say that | totally agree with the approach that the references to “fair and
equitable treatment” and to “full protection and security” which we could find in most
of the investment treaties in force, may not exceed the Party’s obligation under
international law. They are concepts to be applied as and to the extent they are
recognized in customary international law, specifically, the customary international law
minimum standard of treatment of aliens.

I am sure that most of the participants to this seminar will disagree with the
approach that a measure that bothers an investor may be find as a breach of the obligation
to accord the “fair and equitable treatment” standard. | am also sure the audience here
would share the concern of the NAFTA governments on the interpretation the tribunals
adopted in the cases mentioned by Mr. Tracton.

The interpretation from the NAFTA Commission making clear that tribunals may
only find a violation of Article 1105(1) if the claimant has identified a rule of customary
international law that has been breached by the NAFTA Paty as well as the
determination that an alleged breach of another provision of the NAFTA, or of a separate
international agreement, does not establish that there has been a breach of Article
1105(1), protects the states against misinterpretations and exaggerated pretensions from
the investors.

But | would like to go back to one of the initial remarks from Mr. Tracton: he
mentioned that the minimum standard of treatment is an absolute obligation. A Party
must provide this level of treatment regardless of the level of treatment it provides to
investments of its own investors.

Onthisregard, | would like to briefly refer two cases:



The first case, the dispute between Asian Agricultural Products Ltd (AAPL) and
Sri Lanka, ICSID Case No. ARB/87/3, deals with the question of the extent of protection
ahost State is required to provide to aforeign investor under aBIT and international law.

In January 1987, a farm owned by AAPL in Sri Lanka was destroyed and its
employees killed during a military operation conducted by the security forces of Sri
Lanka. The operation was said to be aimed against installations used by local
insurgents.

AAPL initiated arbitration proceedings under ICSID, referring to the BIT between
Sri Lanka and the United Kingdom which had been extended to Hong Kong.

AAPL argued that “full protection and security” would create strict liability of the
host State for any destruction of the foreign investment.

The tribunal finds that the obligation to provide full protection and security cannot
entail strict liability without any need to prove that the damages suffered were
attributable to the State.

But, once the tribunal examined the host State's responsibility under customary
international law, it concludes that the State failed to comply with its “due
diligence” obligation. The governmental authorities should have taken
precautionary measures before launching the attack on the farm.

The second case, the dispute between American Manufacturing & Trading, Inc.
(AMT) and the Republic of Zaire, ICSID Case No. ARB/93/1, is a case addressing the
issues of protection and compensation for property damage:

As aresult of looting and destruction of property caused by certain members of
Zairian armed forces in 1991 and in 1993, AMT a US company had suffered
considerable |osses.

AMT claimed that the Republic of Zaire had violated its rights recognized and
protected by the provisions of the BIT between the United States and Zaire.

Article Il (4) specifies that the protection and security of investment must not be
any less than those recognized by international law.

Furthermore, the tribunal refersto Article IV (1) (b) of the BIT, which confirms the
engagement of Zaire's responsibility. Zaire cannot set aside its responsibility by
invoking national legidlation. It is an international obligation, which Zaire has
freely contracted within the BIT.

At the beginning, the tribunal found that the facts did not disclose an expropriation
by the State as there was no direct evidence that the looting was committed by the
armed forces. The mere fact that the persons involved were attired in military
uniforms would not suffice for the action being attributable to the State.

Finally, the tribunal finds that, by taking no measure to ensure the protection and
security of the investment, Zaire has failed to respect the minimum standard
required by international law and has breached its obligation under the BIT.

According to this two cases, should we conclude that the reference to “full
protection and security” may not exceed the Party’s responsibility to comply with its
“due diligence” obligation?

Thank you very much.



Comments on Fair and Equitable Treatment Standard in
International Investment L aw
by
Mr. Tomoaki I shigaki®®
Deputy Director, Legal Affairs Division
Ministry of Foreign Affairs of Japan

In my brief response, | would like to provide some general observations on “fair
and equitable treatment” and point out difficulty in identifying its specific content. | also
hope to touch upon its relations with customary international law.

The debate on what is fair and equitable can be quite philosophical and
ambiguous. As Mr. Tracton pointed out, there are varying views on how to interpret a
clause with “fair and equitable treatment” contained in numerous investment related
treaties. Recent practices, particularly in NAFTA cases of interpretation have raised
some concerns among governments as well as investors; that is to say, decisions related
to “fair and equitable treatment” can be rather difficult to predict, thus damaging legal
stability of international investment. The approach taken by the NAFTA which Mr.
Tracton has just explained usis a practical approach in responding to such concerns.

As Japan is now concluding various FTASs, and it may encounter in future a case
related to “fair and equitable treatment,” the issue is quite relevant and important to us. It
is true that Japan has few experience on investors-to-state arbitration based on investment
treaties. Nonetheless, in order for us to find an adequate balance where interests of both
governments and investors are protected, there is a strong interest by Japan on this
subject.

Going back to the specific contents of “fair and equitable treatment”, | agree with
Mr. Tracton’s view that it is an absolute standard, in a sense that, there is certainly a set
of standard contained in the concept. In other words, there is a set of standard which
receiving government of such investors cannot deviate from. Many state practices,
arbitration decisions and formulation of bilateral treaties, including those on commerce
and navigations, clearly show that there are certain sets of standard contained in that
concept, and have reached the level of customary international law.

For example, access to proper judicial process is certainly one of the core factors
that can be included in “fair and equitable treatment.” If a recipient government refuses
such access and proper remedy, it will be held responsible for “denia of justice.” The
basic principle on non-discrimination is also pointed out in various decision and scholarly
works as a key idea contained in the concept of what is “fair and equitable.” It would be
safe to point out that there is an overall consensus that these two elements are also a part
of customary international law on investment protection.

Let me now turn to the point made by Mr. Tracton on the relations between “fair
and equitable treatment” and customary international law. Like the example of NAFTA
which Mr. Tracton described, it is a useful exercise to link the two so as to identify the
specific contents of fair and equitable treatment through utilizing customary international

% The view expressed in this remarks are purely personal in its nature and does not necessarily reflect the
view of the organization to which he belongs.



law. Through clarifying its scope, it would become possible to avoid any arbitrariness or
subjective judgment in deciding what is “fair” and “equitable.”

In this regard, it is worth pointing out that there is an overlap as well as
differences between the two concepts of “fair and equitable treatment” and customary
international law on international investment.

-On one hand, two examples on “fair and equitable treatment” which | raised, namely, (1)
prohibition on denial of justice, and (2) the principle of non-discrimination can certainly
be qualified as a part of customary international law. Physical protection of life and
property of investors are also very basic and fundamental treatment that foreign investors
can enjoy.

- In the meantime, it should be noted that physical protection and security is often named
separately from “fair and equitable treatment” in a treaty, thus making it an independent
interest. It may be obvious but still worthwhile pointing out that, just like in the case of
“full protection and security,” the standard which amounts to the level of customary
international law does not always a part of “fair and equitable treatment.”

With regard to the state practice of Japan, Japan concluded a number of
international agreements that have a clause on fair and equitable treatment on foreign
investments. It is of Japan’'s view that “fair and equitable treatment” clause in bilateral
treaties basically reaffirms the customary international law which obligates any State to
accord acertain level of treatment to foreign investmentsin its territory.

As| stated at the very beginning of this remarks, the difficulty of ascertaining the
exact scope of “fair and equitable treatment” would still exist despite all kinds of efforts.
The main reason for such difficulty arises because state parties to a treaty can agree on
the scope on each treaty, and also because the concept is an evolving one. In other
words, the environment surrounding international investment changes and the level of
expectation among the people both within governments and business world also changes
in time.

For example, it is certainly possible that in some treaties, parties in question
decide to apply tests or standards in determining whether foreign investments were
treated in a fair and equitable manner. Without referring to the core concept of treaty
law, pacta sunt servanda, it is obvious that states are free to agree on they deem
appropriate. They may also ad some additional meaning to the concept through reaching
an agreement. In this regard, it is difficult to rule out categoricaly that “fair and
equitable treatment” would not accord higher level of treatment compared to “minimum
standard in customary international law.”

In addition, whoever engaged in treaty negotiations also know from their
experiences that, in some cases, states prefer to leave some ambiguity in certain clauses
as they cannot predict everything that may happen in the future. The level of
expectations concerning investment protection may change, and States may sometimes
find it more appropriate to |eave some room open.

Another difficulty related to identifying the scope of fair and equitable treatment
is the fact that the exact contents of the concept is questioned only when applying it to the
actual situation. In thisregard, in any foreign investment case, there is always a need to
examine the background of the case. Not only the factual aspects of the issue, but also
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the background of the treaty which States have concluded needs aso be looked into. Itis
necessary to examine the specific wording of the treaty as well as its negotiating history
often found in traveaux prepatoire of that treaty. Therefore, it should be noted that the
specific contents of “fair and equitable treatment” can only be identified on a case-by-
case basis.

To sum up, | would like to point out the following:

First, “fair and equitable treatment” certainly sets alevel of standard on protection
accorded to foreign investors in accordance with bilateral treaties, and it overlaps with
customary international law concerning the treatment of foreign investment in one
country. A recipient country is legaly bound to provide certain protection to its
investors.

Second, it is worthwhile trying to identify the specific content of what is included
in that “fair and equitable treatment”. The principle of non-discrimination and
prohibition on denial of justice are certainly some of them, and they are also part of
customary international law. This is an overlap between the two, namely “fair and
equitable treatment” and customary international law. The approach taken by the
NAFTA countries by liking the two in their treaty clause is certainly a useful and
effective approach in identifying the scope of “fair and equitable treatment.”

Third, despite various efforts, it is still difficult to make an exhaustive and
universally acceptable list of “fair and equitable treatment”. Thisis mainly because states
that conclude bilateral treaties are free to agree on what kind of treatment they accord
under the clause containing “fair and equitable treatment.” There s, of course, a certain
limit on what countries can agree. However, states that enter into an agreement,
depending on the specific negotiating history as well as their intension on what they
would like to secure from this agreement can agree on a certain set of tests and standards
in determining what is “fair” and “equitable’. Furthermore, the standard on what is fair
and equitable is an evolving one, and can change in time. Such evolving nature of the
standard also makes it difficult to ascertain its clear-cut definition.
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Indirect Expropriation and the Right of the Gover nmentsto Regulate
AreThere Any Criteriato Articulate the Differ ence?
by
Catherine Yannaca-Small
Lega Advisor
Investment Division of the OECD Directorate

There is some concern in various policy communities that one or more traditional
treaty protections for foreign investment may interfere with the right of governments to
take normal governmental action without paying compensation. The OECD Investment
Committee is currently examining these issues.

My presentation today will focus on one of the questions under examination: the
distinctive features of indirect expropriation requiring compensation and the right of the
governments to regulate without offering compensation.

Asyou may all know, international customary law does not preclude host states
from expropriating foreign investments provided certain conditions are met. These
conditions are: the taking of the investment for a public purpose, as provided by law, in a
non-discriminatory manner and with compensation — or, to state the classical standard
more fully, “prompt, adequate and effective compensation”.

Expropriation, could take different forms:

it could be direct where an investment is nationalised or otherwise directly
expropriated through formal transfer of title or outright physica seizure.
International law is clear that a seizure of legal title of property constitutes a
compensable expropriation; or

could also occur through interference by a state in the use of that property or with
the enjoyment of the benefits even where the property is not seized and the legal
title to the property is not affected; the measures taken by the State have a similar
effect to expropriation or nationalisation and are generally termed indirect or
measures “tantamount” to expropriation.

In recent times, disputes related to nationalisation of investments that marked the
70s and 80s have been replaced by disputes related to foreign investment regulation and
indirect expropriation. Foreign investors have increasingly made claims for compensation
based on governmental regulations, such as placing restrictions on the legal use of
property that do not actually remove the owner’s title to the property but nevertheless
substantially affect its value or the owner’s control. Largely prompted by the first cases
brought under NAFTA, there is some concern that concepts such as indirect
expropriation may be applicable to regulatory measures aimed at protecting the
environment, health and other welfare interests of society.

Despite a number of decisions of international tribunals, the line between the
concept of indirect expropriation and governmental regulatory measures not requiring
compensation has not been clearly articulated and depends on the specific facts and
circumstances of the case. However, while case-by-case consideration remains
necessary, there are some criteria emerging from the examination of some international
agreements and arbitral decisions for determining whether an indirect expropriation
requiring compensation has occurred.



In this context, my presentation will be an overview of how existing
international agreements and arbitral decisions attempt to draw this line by highlighting a
number of criteria.

1) Inter national Agreements

States have included protection against indirect expropriation in various forms of
international instruments. Literally all relevant investment protection treaties and draft
treaties provide for indirect expropriation or measures tantamount to expropriation.
However, most stay mute on the treatment of the non-compensable regulatory measures.

In the past, a few draft international agreements, such as the 1967 OECD Draft
Convention on the Protection of Foreign Property and the draft OECD Multilateral
Agreement on Investment, while themselves silent on the non-compensable regulatory
measures, were accompanied by commentaries which did address the issue.

The commentaries to the 1967 OECD Convention on the Protection of Foreign
Property®* did so by making it clear that the concept of “taking” is not intended to apply
to normal and lawful regulatory measures short of direct taking of property rights, but
rather, to misuse of otherwise lawful regulation to deprive an owner of the substance of
hisrights.

In the case of the draft Multilateral Agreement on | nvestment (MAI)?, this was
done by addressing it in the Chairman’s report, in interpretative notes and finally in an
OECD Ministers Declaration which stated that: “the MAI would establish mutually
beneficial international rules which would not inhibit the normal non-discriminatory
exercise of regulatory powers by governments and such exercise of regulatory powers
would not amount to expropriation”.

While the distinction was addressed in doctrine through the early Harvard Draft
Convention on the International Responsibility of States for Injuries to Aliens® and the
commentary to the American Law Ingtitute’s Restatement of Foreign Relations Law of
the United States”’, the only agreements which include language addressing the
distinction and make reference to the right of the State to regulate are: the European
Convention on Human Rights and Fundamental Freedoms, and the recently concluded
Free Trade Agreements between the US and Chile, Central America, Australia,
Morocco and Singapore. The new US model Bilateral | nvestment Treaty also addresses
the distinction.

The Article 1 of Protocol 1 of the European Convention on Human Rights and
Fundamental Freedoms (hereafter the European Convention on Human Rights),
concluded in 1952 and entered into force in 1954, although it does not say so
explicitly, it strongly implies that the duty to compensate is not applicable to
normal regulation:

2 “Draft Convention on the Protection of Foreign Property and resolution of the Council of the

OECD on the Draft Convention”, 12 October 1967, pp.23-25

» The Multilateral Agreement on Investment (Report by the Chairman of the Negotiating Group)
DAFFE/MAI(98)17, 4 May 1998 available at http://www1.oecd.org/daf/mai/pdf/ng/ng9817e.pdf

% See 23 AJ (1929).

7 American Law Ingtitute, “Restatement of the Law Third, the Foreign Relations of the United
States’, American Law Institute Publishers, Volume 1, 1987, Section 712, Comment g.
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“Every natural or lega person is entitled to the peaceful enjoyment of its
possessions. No one should be deprived of his possessions except in the public
interest and subject to the conditions provided for by the law and by the general
principles of international law.

The proceeding provisions shall not, however, in any way impair the right of a
state to enforce such laws as it deems necessary to control the use of property in
accordance with the general interest or to secure the payment of taxes or other
contributions or penalties.

This Convention of course, does not focus on specia rights for foreigners, but
treats the rights of al persons.

During the last year, several new Free Trade Agreements between the US and
Australia®, Chile® Central America,® Morocco® and Singapore®
(expressed in the exchange of letters on expropriation) have included language
addressing the distinction. They state:

a) “The determination of whether an action or series of actions by a Party, in a
specific fact situation, constitutes an indirect expropriation, requires a case-by-
case, fact-based inquiry that considers, among other factors:

- The economic impact of the government action, although the fact that an
action or series of actions by a Party has an adverse effect on the economic
value of an investment, standing alone, does not establish that an indirect
expropriation has occurred;

- the extent to which the governmental action interferes with distinct,
reasonable, investment backed expectations; and

- thecharacter of the governmental action.

(b) Except in rare circumstances, nondiscriminatory regulatory actions by a Party
that are designed and applied to achieve legitimate public welfare objectives, such
as the protection of public health, safety and the environment, do not constitute
indirect expropriations’.

The new US Model BIT® and Canada’s Foreign Investment Promotion and
Protection Agreement (FIPA*) contain language along the lines of these Free
Trade Agreements.

2) Jurisprudence

How have the international arbitral tribunals dealt with the issue? With the
exception of few early cases, and before the recent NAFTA cases which stirred up
considerable discussion on this matter, the two most prominent sources of such decisions
were the Iran-United States Claims Tribunal and decisions arising under Article 1,

28. US-Australia Free Trade Agreement signed on March 1, 2004, [Annex 11-B, Article 4(b)].

29. The US-Chile Free Trade Agreement was signed on June 6, 2003 (Annex 10-D).

30. US-Central America Free Trade Agreement (CAFTA) signed on January 28, 2004, (Annex 10-C).
The Central American countries are: Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua.

3 US-Morocco Free Trade Agreement signed on June 15, 2004 (Annex 10-B).

32. US Trade representative Robert Zoellick to Singapore Minister of Trade and Industry, George Y eo
on 6 May, 2003.

3 For the text of the model BIT see http://www.state.gov/e/eb/rls/prsrl/2004/28923.htm

i For the text of the new FIPA model see http://www.dfait-maeci.gc.caltna-nac/what_fipa-en.asp
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Protocol 1 of the European Convention for the Protection of Human Rights. Today, we
see more cases based on bilateral investment agreements dealing with this issue.

Have they shed any light to this discussion? Although there are some
“inconsistencies’ in the way some arbitral tribunals have distinguished legitimate non-
compensable regulations having an effect on the economic value of foreign investments
and indirect expropriation requiring compensation, a careful examination will revea that,
in broad terms, they have identified some criteria which look very similar to the ones laid
out by the recent agreements. i) the degree of interference with the property right, ii)
character of governmental measures, i.e. the purpose and the context of the governmental
measure, and iii) interference of the measure with reasonable and investment-backed
expectations.

i) The Degree of interference with the property right

Most international decisions treat the severity of the economic impact caused by
a government action as an important element in determining whether it rises to the level
of an expropriation requiring compensation. International tribunals have often refused to
require compensation when the governmenta action did not remove essentially all or
most of the property’s economic value. There is broad support for the proposition that the
interference has to be quite substantial in order to constitute expropriation, i.e. when it
deprives the foreign investor of fundamental rights of ownership, or when it interferes
with the investment for a significant period of time, by rendering it useless. Mere
restrictions on the property rights do not constitute takings.

The European Court of Human Rights (ECHR)* has found an expropriation
where the investor has been definitely and fully deprived of the ownership of hisher
property. If the investor’s rights have not disappeared, but have only been substantially
reduced, and the situation is not “irreversible’, there will be no “deprivation” under
Article 1, Protocol 1 of the European Convention of Human Rights.® In the most widely
cited case under Article 1, Sporrong and Lénnroth v. Swveden®’ (1982), the Court did not
find indirect expropriation to have occurred as a result of land use regulations that
affected the claimant’ s property because:

“...athough the right [of peaceful enjoyment of possessions| lost some of its

substance, it did not disappear... The Court observes in this connection that the

[claimants] could continue to utilise their possessions and that, although it

became more difficult to sell properties [as a result of the regulations], the

possibility of selling subsisted”.

35. The European Court of Human Rights is the Court established by the Council of Europe under the
Protection of Human Rights and Fundamental Freedoms Convention, to determine questions brought
before it by individua petitioners or signatory states concerning violations of human rights by signatory
states.

36. See cases. Handyside v. United Kingdom, 24 Eur. Ct. H.R. (ser.A) at 29 (1976); Poiss v. Austria,
117 Eur. Ct.H.R. (ser. A)84, 108 (1987); Matos e Slva, Lda v. Portugal App. No. 15777/89, 24 Eur. Ct.
H.R. rep. 573, 600-01 (1996).

37. In this case, long-term expropriation permits (23 and 8 years) had been granted by the city of
Stockholm in respect of the applicant’s properties. These did not of themselves expropriate the property,
but gave local authorities the power to do so, should they so decide in the future. Sporrong and Loénnorth
complained that it was impossible for them to sell these properties and that it amounted to an interference
with their right to peaceful enjoyment of possessions. The Swedish government, by contrast, emphasised
the public purpose of the permits system and the intentions of the city of Stockholm to make improvements
for the general good.
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In cases® under the Iran-United States Claims Tribunal® such as Starrett

Housing™, and Tippets*, the Tribunal concluded that an expropriation had taken place
because the property rights have been rendered useless or that the owner was deprived of
fundamental rights of ownership and the deprivation was not merely ephemeral.

In the NAFTA context, in the Pope & Talbot case®, the Tribunal found that
“...mere interference is not expropriation; rather, a sgnlflcant degree of deprivation of
fundamental rights of ownership is required”.*

In SD. Myers®, the Tribunal distinguished regulation from expropriation
primarily on the basis of the degree of interference with property rights: “expropriations
tend to involve the deprivation of ownership rights, regulations [are] a lesser
interference” . *

In Marvin Roy Feldman Karpa (CEMSA) v. United Mexican States* the
Tribunal found that there was no expropriation since “the regulatory action has not
deprived the Claimant of control of his company, interfered directly in the interna
operations of the company or displaced the Claimant as the controlling shareholder. The
Claimant is free to pursue other continuing lines of business activity...

The arbitral Tribunal in the case CME (the Netherlands) v. the Czech Republic
examined a claim based on the bilateral investment treaty between the Netherlands and
the Czech Republic*’. The Tribunal found that an expropriation had occurred because
CME's operations were destroyed and the joint venture was left as a company with
assets, but without business.

= Economic impact as the exclusive criterion

8 For details of these cases see H. Seddigh, “What level of Host State Interference Amounts to a

Taking under Contemporary International Law? Journal of World Investment, 2001, Vol.2, No 4, pp. 631-
84 and G.H. Aldrich, “What Constitutes a Compensable taking of Property? The Decisions of the Iran-
Unites States Claim Tribunal”, The American Journal of International Law, Vol. 88 pp. 585-609.

% The Iran-United States Tribunal was established in 1981 in order to adjudicate claims by nationals
of each country following the Iranian revolution. Its creation was pursuant to the Algiers Declarations
which resolved the hostage crisis between Iran and the United States.

40 “[1t is recognised by international law that measures taken by a State can interfere with property
rights to such an extent that these rights are rendered so useless that they must be deemed to have been
expropriated, even thought the State does not purport to have expropriated them and the legd title to the

property formally remains with the original owner
“While assumption of control over property by a government does not automatically and immediately justify a conclusion that the property has been

taken by the government, thus requiring compensation under international law, such a conclusion is warranted whenever events demonstrate that the owner was

deprived of fundamental rights of ownership and it appears that the deprivation is not merely ephemera...”.

42 Pope & Talbot Inc. v. Government of Canada, Award (April 10, 2001).

43. In addition, the Tribunal stated that: “Regulations can indeed be characterised in a way that would
constitute creeping expropriation....Indeed, much creeping expropriation could be conducted by regulation,
and a blanket exception for regulatory measures would create a gaping loophole in international protection
against expropriation”, see Award paragraph 99.

“ SD. MyersInc. v. Government of Canada, Award (November 13, 2000)

45, The Tribunal added that: “the distinction between expropriation and regulation screens out most
potential cases of complaints concerning economic intervention by a state and reduces the risk that
governments will be subject to claims as they go about their business of managing public affairs’.

46. In this case, Marvin Feldman, a United States citizen, submitted claims on behalf of CEMSA.
ICSID Case No. ARB(AF)/99/1, Award of 16 December 2002, pp. 39-67 at 59.

47. CME (Netherlands) v. Czech Republic (Partial Award) (13 September, 2001) available at

www.mfcr.cz/scripts/hpe/default.asp
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As | mentioned above, the severity of the impact is one of the main factors in
determining whether a regulatory measure effects an indirect expropriation. What is more
controversial is the question of whether the focus on the effect will be the exclusive
relevant criterion — ‘sole effect doctrine’ — or whether the purpose and the context of the
governmental measure may also enter into the takings analysis. The outcome in any case
may be affected by the specific wording of the particular treaty provision.

A few cases have focused on the effect of the owner as the main factor in
distinguishing a non-compensable regulation from a taking. The Iran-United States
Tribunal, in the Tippetts and Phelps Dodge case, held that the intent of the government
is less important than the effects of the measures on the owner, and the form of the
measures of control or interference is lessimportant than the reality of their impact.

In the context of the NAFTA, in the Metalclad case,®® the Tribunal found a
violation of NAFTA Article 1110 on expropriation and stated that in order to decide on
an indirect expropriation, it “need not decide or consider the motivation, nor intent of the
governmental measure’

The case Compariia del Desarrollo de Santa Elena v. Costa Rica,49 although it
dealt with a direct expropriation, not an indirect taking, it has attracted particular
attention in the indirect takings discussion because the panel expressly stated that the
environmental purpose had no bearing on the issue of compensation. The Tribunal held
that: “expropriatory environmental measures — no matter how laudable and beneficial to
society as awhole — are, in this respect, similar to any other expropriatory measures that a
state may take in order to implement its policies. where property is expropriated, even for
environmental purposes, whether domestic or international, the state’s obligation to pay
compensation remains’.

i) Character of governmental measures, i.e. the purpose and the context of
the governmental measure

A very significant factor in characterising a government measure as falling
within the expropriation sphere or not, is whether the measure refers to the State’ s right to
promote a recognised “social purpose’ or the “general welfare” by regulation.

In the context of the European Convention of Human Rights, the European
Court of Human Rights has given States a very wide margin of appreciation concerning
the establishment of measures for the public interest and has recognised that it is for
national authorities to make the initial assessment™ of the existence of a public concern
warranting measures that result in a “deprivation” of property. The Court held that the
state’' s judgement should be accepted unless exercised in a manifestly unreasonable way.

In addition, the Court has adopted a common approach to “deprivations’ and
“controls” of use of property. In either case, there has to be a reasonable and foreseeable
national legal basis for the taking, because of the underlying principle in stability and

48. Metalclad Corporation v. United Mexican States (Tribunal Decision August 30, 2000).

49, Compaiiia del Desarrollo de Santa Elena SA. v. Republic of Costa Rica, ICSID Case No.
ARB/96/1. (February 17, 2000).

50. The state margin of appreciation is justified by the idea that national authorities have better
knowledge of their society and its needs, and are therefore ‘ better placed than [an] international [court] to
appreciate what is in the public interest’”. See James v. United Kingdom, 98 Eur. Ct. H.R. (ser. A) 9, 32
(1986).
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transparency and the rule of law. In relation to either deprivation or control of use, the
measures adopted must be proportionate. The Court examines whether the interference at
issue strikes a reasonable balance between the demands of the general interest of the
community and the private interests of the alleged victims of the deprivation and whether
an unjust burden has been placed on the claimant. In order to make this assessment, the
Court proceedsinto afactual analysisinsisting that precise factors which are needed to be
taken into account vary from case to case.

In the NAFTA context, in SD. Myers, the Tribunal noted that it must also look
at the real interests involved and the purpose and effect of the government measure”.

= “Police Powers’ of the Sate

The notion that the exercise of the State’s “ police powers” will not giveriseto a
right to compensation has been widely accepted in international law. However, the
“police powers’ doctrine is viewed by some not as a criterion which is weighted in the
balance with other factors and broadly encompasses government actions in the public
welfare but as a controlling element and a narrower concept which de facto exempts the
measure from any duty for compensation.

In the context of the Iran-United States Claims Tribunal, the only award in
which an alegation of taking was rejected on the grounds of police power regulations
was Too v. Greater Modesto Insurance Associates™ where the claimant sought
compensation for the seizure of his liquor licence by the United States Internal Revenue
Service. The Tribunal said that: “...a State is not responsible for loss of property or for
other economic disadvantage resulting from bona fide general taxation or any other
action that is commonly accepted as within the police power of States, provided it is not
discriminatory.

The Tribuna in the Lauder®® case said about the interference with property
rights that, “ detrimental effect on the economic value of property is not sufficient; Parties
to [the Bilateral] Treaty are not liable for economic injury that is the consequence of bona
fide regulation within the accepted police powers of the State”.

In the case of Tecnicas Medioambientales Tecmed SA, v. The United Mexican
Sates,> the investor, Técnicas Medioambientales Techmed, S.A., although the Tribunal
found an expropriation, it has stated that: “the principle that the State's exercise of its
sovereign power within the framework of its police power may cause economic damage
to those subject to its powers as administrator without entitling them to any compensation
whatsoever is undisputable”.

iii) I nterference of the measure with reasonable investment-backed
expectations

Another criterion identified is whether the governmental measure affects the
investor’s reasonable expectations. In these cases the investor has to prove that his/her
investment was based on a state of affairs that did not include the challenged regulatory

51. Award December 29, 1989, 23 Iran-United States Cl. Trib. Rep.378.

52. Lauder (U.S) v. Czech Republic (Final Award) (September 3, 2002) available at
www.mfcr.cz/scripts/hpe/default.asp

53. Tecnicas Medioambientales Tecmed SA, v. The United Mexican Sates, ICSD Award Case No.
ARB (AF)/00/2.
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regime. The clam must be objectively reasonable and not based entirely upon the
investor’s subjective expectations.

The Iran-U.S. Claims Tribunal in Sarett Housing Corp. v. Iran took into
account the reasonabl e expectations of the investor:

“Investorsin Iran, like investorsin all other countries, have to assume a risk that

the country might experience strikes, lock-outs, disturbances, changes of

economic and political system and even revolution. That any of these risks

materialised does not necessarily mean that property rights affected by such

events can be deemed to have been taken”.

In Marvin Roy Feldman Karpa (CEMSA) v. United Mexican States the NAFTA
Tribunal noted:

“Governments, in their exercise of regulatory power, frequently change their

laws and regulations in response to changing economic circumstances or

changing political, economic or social considerations. Those changes may well

make certain activities less profitable or even uneconomic to continue...”.

In Tecnicas Medioambientales Tecmed SA, v. The United Mexican States, the
Tribunal attempted to determine whether the Mexican government's measures were
“reasonable with respect to their goals, the deprivation of economic rights and the
legitimate expectations of who suffered such deprivation”. “...Even before the Claimant
made its investment, it was widely known that the investor expected its investments to
last for a long term and that it took this into account to estimate the time and business
required to recover such investment and obtain the expected return ...”. To evauate if
the actions attributable to the Respondent— violate the Agreement, such expectations
should be considered legitimate and should be evaluated in light of the Agreement and of
international law”.

Concluding remarks

As a conclusion | would say that, indirect expropriation appears to be a very
different matter than direct expropriation. Direct expropriation must be compensated,
while to fall into the category of compensable indirect taking, most cases require
something more than the effect on the investment. Although certain criteria emerge
broadly out of state practice and jurisprudence, some caution remains necessary. New
generation investment and Free Trade agreements are being concluded at a very fast pace.
Investment disputes is an area which is rapidly evolving. The number of cases going to
arbitration is growing and case-by-case consideration may continue to shed additional
light. The list of criteria which we could identify today from state practice and the
existing cases is not necessarily exhaustive but open to evolution.
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Indirect Expropriation and the Right to Regulate
by
Ms. Pimchanok Vonkhorporn
Ministry of Commerce, Thailand

| would like to thank the organiser for the invitation to this timely seminar, in
particular to Ms. Maria Elena Varas for her tireless efforts in bringing about this event.
My thanks also extend to Ms. Catherine Yannaca-Small for her paper on Indirect
Expropriation which | found a very good summary of the situation.

Summary of the | ssue

The issue at hand is about Indirect Expropriation and its relationship with the
Right to Regulate. In the past, expropriation was the most important aspect of investment
protection agreements. As Algjandro Buvinic put it, “expropriation was the golden rule
of investment protection.” ** One of the reasons why it was so important was probably
because states taking property was of key concern for investors after the war.

International customary law as well as many bilateral investment treaties (BITS)
has specified 4 conditions where expropriation can be taken:

- Must be for public purpose;

- Applied on anon-discriminatory basis;

- Compensation is provided;

- Due process is made available.

However, direct expropriation has become less important in recent times because
fewer and fewer states have made direct expropriation. Instead, there has been a shift of
interest to “indirect expropriation” which is generally understood as state measures that
“tantamount” to expropriation.

While international law has clearly established that direct expropriation must be
compensated, rules on indirect expropriation are not as clear-cut. Even common
definition of indirect expropriation is not available though Ms. Yannaca-Small has
summarised that indirect expropriation could be “interference by a state in the use of that
property or with the enjoyment of the benefits even where the property is not seized and
the legal title to the property is not affected;”

The uncertainty of what exactly could be considered “indirect” expropriation and
whether compensation must be provided or not has raised question on the extent that
government’s right to regulate might be compromised. The fact that foreign investors
could make claims for compensation based on governmental regulations is increasingly a
cause of concerns for many governments. It could aso have important bearings on
developing countries’ flexibility in taking policy and measures.

*  Buvinic, Algandro (2002). “Protection and Guarantees in Investment Agreements’ from APEC

Workshop on Bilateral and Regional Investment RulesAgreements held on 17-18 May 2002 at Merida,
Mexico
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Attemptsto Clarify the | ssue

There have been attempts to clarify what are measures that “tantamount” to
expropriation and what protection investors would be entitled to. But, as pointed out by
Ms. Yannaca-Small, most investment agreements do not touch on the treatment of the
non-compesable regulatory measures.

The “new generation” Free Trade Agreements particularly those concluded by the
US with other countries demonstrate the attempt to provide a clearer context to decide
what can be construed as indirect expropriation that must be compensated. The relevant
provisions in these agreements state that each situation must be considered on a case-by-
case, fact-based basis and must consider:

- economic impact of the government action -- but the economic value of an
investment does not establish that an indirect expropriation has occurred,;

- the extent to which the governmental action interferes with distinct, reasonable,
investment-backed expectations; and

- the character of the governmental action.

- except in rare circumstances, non-discriminatory regulatory actions by a party
for legitimate public welfare objectives do not constitute indirect expropriation.

International tribunal  jurisprudence aso has interpretation of indirect
expropriation. Though the criteria are not identical to those mentioned above, they are
broadly similar. These criteria of consideration are:

(1) The degree of interference with the property right

(2) Character of governmental measures ie., the purpose and context of the
government measures; and

(3 Interference of the measure with reasonable and investment-backed
expectations.

The latter part of Ms. Yannaca-Small’s paper focuses on providing detailed
determination of relevant cases on each point above.

Comments on the Jurisprudence

From the jurisprudence presented in the paper, there are some interesting points.
Using economic impact caused by government action as the primary criteria is
understandable. The general agreement is that the interference has to be quite substantial
and that degree of interference is key (eg., deprivation of ownership rights). The
existence of a regulation and mere interference by the state is not enough to entitle
investors to compensation. Most jurisprudence supports this view.

But on a few occasions, there is jurisprudence which says that government
intention or motivation does not have to be taken into account at the same level of
economic impact. This seems to be somewhat incongruent with the next criteria.

The second criteria state that what counts for government is how the state
exercises theright. From the paper, it seems that if the state measure is for a recognised
“socia purpose” and “general welfare” then it is acceptable.

For the EU, a further condition seems to be that the measures adopted must be

“proportionate” while in NAFTA, a case has reinforced the fact that the real interests
involved and the purpose and effect of the government measure is important. Further, if
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the state exercises “ Police Powers’ then it is generally acceptable that no compensation is
needed.

The last point on reasonable expectation seems logical enough.

Infringement on the Right to Regulates Commenting from a Developing Country’s
Point of View

In principle, expropriation should be dealt with clearly as a part of investment
protection. Investors and investment should be protected against abusive government
actions.

But most BITs and FTA chapters on investment tend to focus mainly on
investor's and investment’s protection. The “new generation” agreements also have
important sections that deal with investment “liberalisation”. Indeed, there is not much
on host country’s right — only obligations. In my view, investment agreements are
basically investor’s rights agreement.

It is worth remembering that developing countries do need FDI for their
development. Therefore, they should retain positive outlook towards investors and most
would undoubtedly extend protection and other treatments to investors willingly. But
developing countries governments should also be given proper flexibility in their
development pursuit. The rules and interpretation of indirect expropriation could reduce
such flexibility.

Investment agreements as well as the investment chapters in FTASs tend to have
broad scope, covering both FDI and portfolio investment. They also cover investment in
all sectors — services, manufacturing, etc. Most FTAs would go for negative-list
approach which means deeper liberalisation. As such, host-countries concerns should
have been taken into account as much as investors and investment protection.

The Right to Regulate is one such flexibility that developing countries should
have. In particular, their governments should be able to undertake necessary regulatory
measures without too much worry that they will be challenged frequently by investors for
compensation. In addition to a few international agreements that implicitly recognised the
Right to Regulate, it is explicitly recognised under the General Agreement on Trade in
Services (GATS). Therefore, investment in service sectors would get protection while
the government would have some room to take appropriate measures. To a certain
extent, other WTO agreements such as Technical Barriers to Trade and Sanitary and
Phytosanitary Measures also tacitly recognised the Right to Regulate. Such recognition,
if future jurisprudence does not give much weight to government’s intention in making
regulation, might be infringed by rules on indirect expropriation.

How to Deal with the Situation

The current language used in some FTAs is pointing towards the right direction
but not yet enough. Some paragraphs that mention non-discriminatory regulatory actions
could be further revised and/or expanded to lend more weight to the Right to Regulate.
Relying on jurisprudence is not predictable — at least from a government’ s point of view.
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So in negotiating bilateral agreements with provisions on expropriation, >

developing countries may need to include additional language somewhere that provides
for the Right to Regulate (not necessarily only in the expropriation part). They should
also consider making appropriate reservations in areas they deem vital for their future
development efforts. At the same time, provisions on investment-related dispute
settlement should be given appropriate attention. The negotiating approach and
implementation of these agreements must also be more accommodative of development
goals.

Summary

There is no doubt that investors and investment should be given proper protection
and therefore clear rules on expropriation should continue to be part of investment
agreements.  Yet, each government should also have ample room for undertaking
necessary developmental measures. The balance between these two objectives may not
be easy to achieve as demonstrated by the concept of “indirect expropriation.” Recent
attempts to form commonly acceptable criteria on what constitute indirect expropriation
and what is the government’s Right to Regulate in investment area is going towards the
right direction. But more could be done. The best thing for some developing countries
on this issue would be to understand what is needed for their future developmental
purposes and try to create rooms for flexibility for policy measures. This is easier said
than done but it has to be at least recognised in the first place.

® Thereis currently no provision on “Indirect Expropriation” but it could appear in the form of Annex.
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M ost-Favour ed-Nation Treatment
by
Marie-France Houde
Senior Economist, OECD Secretariat

Introduction

Estimados huéspedes de Chile, estimados huéspedes del APEC, Estimados
participantes de este seminario, ladies and gentlemen:

| am pleased to speak to you today on Most-Favored-Nation Treatment in
investment agreements. This is quite an appropriate subject for this beautiful resort of
Pucon!

MFN treatment is, as we know, one of the founder principles of international
trade policy, going back to the middle ages. It is also a central element of the
international investment policy as it has emerged over the last twenty years from the
bilateral investment treaties, regional integration agreements and some WTO obligations
such asthe GATS.

Recent arbitral awards have, however, raised new guestions on the scope of
these treaty clauses.

My main message this morning will be simply this: negotiators of MFN clauses
be well advised of the importance of paying close attention of the “formulation” of the
MFN clauses that you negotiate. Do not hesitate to make your intentions clear. This could
prove very valuable in the context of investment disputes.

To illustrate this point, | will briefly touch upon:
(2) Thediversity of MFN treaty clauses in investment agreements,
(2) Rules of treaty interpretation; and
(3) Recent case law.
Examples of MFN clausesin investment agreements
To provide MFN treatment is generally understood to mean that an investor
from a party to an agreement, or its investment, will be treated by the other party “no less
favorably” than an investor from any third country investor or its investment with regard
to the matters covered by the MFN clause.
A stocktaking of such MFN clauses does not yield a uniform picture however.
Some MFN clauses are narrow in scope, others are broader. It is estimated that there at
least some 20 different formulations of such clauses across the 2200 investment
agreements in existence. The context of the clauses also varies, as does the object and the

purpose of the treaties which contain them.

The standard MFN clause in the German model BIT is free standing and not
restricted in its scope to any particular part of the treaty containing it. A separate clause
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of this Model, however, only relate to full protection and expropriation matters, limiting
its scope to these matters.

In the UK agreements, the MFN clauses relates to a number of specified parts of
the Agreement. Parts not listed fall presumably outside the scope of the clause. The MFN
clause in the UK/Albania agreement covers practically all the provisions of the
Agreement, including dispute settlement procedures.

The typical formulation of an MFN clause in the US and Canadian BITs cover
both the establishment and post establishment phases. It lists the various operations
covered and makes it explicit that the right to MFN treatment only applies “in like
circumstances’. This formulation is reproduced in the recent Free Trade Agreements
concluded by the United States with Chile, Singapore, Central America and Australia and
the new model US BIT and Canadian BIT. The final draft text of US-Central America
Agreement also contains an interpretative footnote on the scope of application of the
MFN clause stating that the clause does not encompass international dispute settlement
mechanisms.

In addition, specific restrictions and exceptions are often attached to the clauses,
which exclude certain areas from their application. Widespread limitations concern
regional or economic integration agreements and taxation, subsidies or government
procurement. The Canadian and US agreements also have *“country” exceptions or
reservations attached to them as “non-conforming measures” listed in separate annexes to
their agreements. There are also specia annexes devoted to exceptions to MFN treatment.

Some US and Canadian BITs aso contain limitations to the MFN clauses that
preclude coverage of the advantages accorded by virtue of multilateral agreements or
negotiations, the so-called GATT/WTO clause. This exception appeared for the first time
in the US-Poland BIT and can also be found in the Canada-Chile Agreement. A few
WTO members have also listed substantive provisions in their bilateral investment
treaties as involving exemptions to the MFN obligations of the GATS with a view of
protecting a higher level of treatment in such BITs in relation to GATS commitments.

Finally, there is the Understanding reached by the United States, the European
Commission and new EU members last September which aims at avoiding potential
incompatibilities arising from MFN obligations in the BITs and the obligations of
membership in the European Union.

Basic rules of inter pretation of MFN clauses

The customary rules of interpretation of public international law are to be found
in the Articles 31-32 of the Vienna Convention. The basic rule stated in Article 31.1 of
that Convention is that “a treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in the light of
its object and purpose.”56 This rule applies to the interpretation of MFN clauses and
attaches great importance to their formulation.

56. In Article 31.2, the word “context” is held to include the preamble and annexes of the treaty as
well as any agreement or instrument made by the parties in connexion with the conclusion of the treaty.
Article 31.3 further states that there shall be taken into account, together with the context, any subsegquent
agreement or practice relating to the treaty together with any relevant rules of international law. According
to Article 31.4, a special meaning can also be given to a term “if it is established that the parties so
intended”. Where the interpretation according to the provisions of Article 31 needs confirmation, or

61



Some of you may recall that the International Law Commission (ILC) made an
attempt in the mid-60s to the late 70’s to codify the MFN clause. While this magjor effort
this not succeed, largely to the complexity of the undertaking, the ILC did identify some
general principles for interpreting MFN clauses which are still in use today.

The most well-known principle is the “eusdem generis’ principle. This principle

states the rule according to which aMFN clause can only attract matters belonging to the
same subject matter or the same category of subject to which the clause relates. If the
benefit to be derived from the third party treaty relates to issues different from the
subject-matter or the same category of subject of the MFN clause, the MFN clause will
not apply.
The ILC recognised, however, while the meaning of the ruleis clear, its application is not
always easy. Moreover, the ILC Draft Articles on MFN were intended to have a residual
character. They were developed “without prejudice to any provision on which the
granting State and the beneficiary State of a MFN clause may otherwise agree”’.57 Thus,
the content of the treatment due in each specific case is defined first of al by the actual
language of the MFN clause in question.

Recent case L aw

Among the numerous cases brought to ICSID in recent years,58 only four cases
have involved claims or references to MFN clauses, two brought up under bilateral
agreements, two under NAFTA.

The first case is the famous Maffezini v. Kingdom of Spain(2000) 59. It
concerned a dispute between an Argentine investor, Emilio Augustin Maffezini and the
Spanish entities, in connection with an investment in Galicia. Spain objected to ICSID
jurisdiction because the investor had failed to comply with the requirement contained in
the bilateral investment agreement between Argentine and Spain to try local remedies for
18 months before going to international arbitration. Maffezini argued, on the other hand,
that the same MFN clause alowed him to invoke Spain’s unconditional acceptance of
ICSID arbitration in the agreement concluded with Chile.

The ICSID Tribunal decided that,60 by virtue of the MFN clause of the
Argentine-Spain agreement, which covered “all matters subject to the Agreement”, the
claimant had the right to import the more favourable “jurisdictional” provisions of the
Chile-Spain Agreement.

The Tribunal based its reasoning on the gusdem generis principle6l, to which |
referred earlier, and an old case, the Ambatielos case, which suggested that MFN clause

determination since the meaning is ambiguous or obscure or leads to a manifestly absurd or unreasonable
result, recourse can be made to the supplementary means of interpretation under Article 32. These means
include the preparatory works (travaux préparatoires) of the treaty and the circumstances of its conclusion.

57. In this sense, see also Oppenhein’s International Law, op. cit., p. 1328.

58. By the latest account, 29 new cases have been registered by the Centre in 2003, as compared to 15
such claimsin 2002 and only 12 and 5 in 2001 and 2000.

59. Emilio Agustin Maffezini v. Kingdom of Spain (ICSID No. Apr/97/7), Decision on Jurisdiction of
25 January 2000 and Award of the Tribuna of 13 November 2000. These decisions are available at
http://www.worl dbank.org/icsid/cases.

60. Decision on Jurisdiction of 25 January 2000,
http://www.worl dbank.org/icsid/cases/emilio_DecisiononJurisdiction.pdf

61. Id. at para. 56.
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can apply to the “administration of justice”. It aso considered that today’s dispute
settlement arrangements are “inextricably related” to the protection of foreign investors.

But while extending the application of the MFN clause to procedural or
jurisdictional questions, the Tribunal also considered that “as a matter of principle, the
beneficiary of the clause should not be able to override public policy considerations that
were fundamental to the contracting parties acceptance of the agreement. This would
appear to be the case in regard to the inclusion of (a) an exhaustion of local remedies
clause; (b) a fork on the road clause; (c) a reference to a given arbitration forum in the
Agreement; and (d) a highly institutionalised system of arbitration with precise rules such
as those found in NAFTA. It is not clear whether these limitations reflect any coherent
principle of policy however.

The second case is Tecmed v. Mexico (2003)62,63 involving a dispute

between a Spanish investor in Mexico. The ICSID Tribuna was called upon to decide
whether the investment agreement between Spain and Mexico, Spanish investor, to a
retroactive application of its claims in view of a more favourable treatment o this matter
under the agreement between Austria and Mexico. The Tribunal rejected the argument on
the basis that matters relating to the application over time of the Agreement “go to the
core of matters that must be deemed to have been specifically negotiated by the
Contracting Parties’. It also stated that the dispute settlement of this agreement fell
outside the MFN clause in question. While the Tribunal referred to the Maffezini
judgment, the conclusion it reached does appear to be entirely consistent with the
reasoning of the Maffezini Tribunal.
The third case is ADF Group v. United States (2002)64. This is the only completed
NAFTA claim involving a breach of the MFN clause. However, the Tribunal dismissed
the claim because it involved government procurement, a subject excluded from the
application of the Investment Chapter of NAFTA.

The fourth case is Pope & Talbot Inc. v. Canada (2001, 2002)65 where the
claimant did not allege a breach of MFN treatment but rather a breach of the minimum
standard of treatment. However, the merits award suggested that an MFN clause could
lead to the import into the basis agreement the more favourable conditions found is some
BITs.

Wher ethis does |leaves us?

First, despite their prevalence in investment treaties, MFN clauses do not have a
universal meaning.

62. Técnicas Medioambientales Tecmed, SA. v. United Mexican States [ICSID Case No.
ARB(AF)/00/2] http://www.worldbank.org/icsi d/cases/l audo-051903%20-English.pdf

63. It has aso been reported that the German investor claimant in Siemens AG v. Argentine Republic,
ICSID case No. ARB/02/08 may also use the Mafezzini construction in this case. See “Investor-State
Arbitration: A Hot Issue in Latin America, Guido Santiago Tawil, M. & M. Bomchil, Buenos Aires.
Horacio D. Rosatti makes a similar observation on the implications of the Mafezzini case in “Bilateral
Investment Treaties, Binding International Arbitration and the Argentine Constitutional System”, in
LalLey, 15 October 2003.

o http://www.state.gov/s/l/c3754.htm

& http://www.dfait-maeci.gc.caltna-nac/pope-en.asp
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A proper interpretation of the particular language of an MFN clause requires a
close examination of the text of the clause in accordance with international treaty
interpretation rules.

Although it is too early to draw conclusions, recent case law has raised serious
interrogations.

One of is whether and to what extent an MFN clause in one investment agreement
will extend to the dispute settlement provisions of another agreement. Another is the
extent to which an MFN clause in a treaty with an intentionally narrowly drawn
substantive provision will import into that treaty a potentially more favourable provision
on the same subject matter from a different agreement with a different country.

It is to be hoped that future case law will enlighten the debate. The consegquences
are far reaching. MFN clauses link investment agreements to each other. They provides
for equal competitive opportunities. MFN treatment is a central element in providing
security and predictability to the international investment relations.

Thank you very much for your attention. Muchas gracias.



International Investment Disputes: New Challenges
by
Eugenia Kontogiannopoulou
Legal advisor, Ministry of Economy and Finance, Greece, Chair of an ad hoc Group of
Legal Experts of the OECD Investment Policy Committee

1. Investor to state dispute settlement has aways been one of the cornerstones in our
bilateral Investment Protection Agreements, without which we would consider the
treatment and guarantees provisions of those agreements of limited significance if not
downright useless.

For a number of years we have all negotiated and concluded such agreements with, what
we considered state-of-the-art provisions, for the protection of our investors and, then,
more or |less forgot about them, as they were rather rarely invoked in practice.

2. It is only recently that they have started to come into our attention again when their
dispute settlement provisions started to be used by investors.

We found out then, from the awards rendered by arbitral tribunals, that certain standard
clauses in our agreements were interpreted by tribunals in quite a different way than what
we had in mind when drafting them (fair and equitable treatment — NAFTA) and others
proved too far reaching in their application (indirect expropriation).

| think the first collective choc came at the time we were negotiating the MAI, with the
Ethyl case,®® when we realized that a standard indirect expropriation clause could be
applied in such away that the Governments' right to regulate was imperilled.

The proliferation of investor-state disputes since then, which started with NAFTA
Chapter 11 but has now moved over firmly to BITs/ippas cases, have started to raise
questions with regard to the current system of international arbitration in investment
disputes.

3. The shortcomings of the system are the new “ hot topic” in the field of international
investment rules, actually studied and analyzed and monitored in different circles, from
academic institutions to UNCTAD and organizations concerned with the development
aspects of investment.

And, athough it may be too early to draw conclusions about the interpretation of the
substantive rights contained in BITs and their implications for Governments as the issues
on which tribunals have been called upon to decide present tremendous diversity and the
awards produced are relatively few, the procedural rules governing the system are
appearing to be deficient.

4. The system, deriving from the confidential world of international commercial
arbitration (with the exception of 1ICSID) does not seem to accommodate the needs of
investment cases, where states are involved and most often issues of public interest are at
stake which have to be balanced with private economic rights.

% The Canadian Government prohibited, in April 1997, the import and commercialisation of the chemical
substance MMT as dangerous for human health. Ethyl, a multinational company based in the USA and sole
producer of the substance, submitted a case against the Canadian Government to international arbitration,
claiming that this prohibition constituted a measure tantamount to expropriation, on the basis of NAFTA
provisions and asking for compensation. The case was subsequently settled out of court.
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It has come out that the international arbitration system lacks some of the elements of the
classic judicial system, notably transparency, legitimacy and accountability.

Lack of transparency: Proceedings are not generally accessible to the public and,
depending on the forum of arbitration, the awards may never be published. This deprives
policy makers from learning form these awards and taking them into account when
contemplating new measures on investment. It also excludes concerned third parties who
may want to intervene in the public interest.

The selection of arbitrators: Arbitrators are appointed on the basis of their legal expertise
which in a number of cases may not be enough to deal with the complex and technical
aspects of a particular case that may require expertise in anything, from monetary policy
to environmental issues. The freedom of the parties to choose their arbitrator can have a
decisive influence on the outcome of a case, depending on the “eminence” of the specific
arbitrator. Conflict of interest problems may arise as often the same persons act as
counsel in certain cases and as arbitrators in others.

Conflicting awards/ multiple arbitrations: As each investor is free to choose a forum of
international arbitration and, in most agreements, there is no provision for consolidation
of related cases we may have and have had, multiple arbitration proceedings (the case of
Argentina)® and conflicting awards on the same Government measure (the Czech
cases)®. This leads to the absence of a uniform interpretation of the same rule and creates
uncertainty in governments with regard to conformity with their treaty obligations.

Review of awards/Lack of an appellate mechanism: Most BITs provide that arbitral
awards are final and binding for the parties to the dispute and have to be carried out
promptly by the State concerned. This means that, depending on the arbitration forum,
awards are subject to limited review in accordance with the rules of the arbitral system
used for resolving the dispute and on the basis only of procedural defects.

No appellate mechanism, that is a mechanism which permits a challenge to the award as
regards the substance of the decision where this shows a defect in law, is provided for
and national courts are not involved. As a consequence, we run the risk of having to
enforce aberrant decisions and there is no possbility of developing coherent
jurisprudence.

5. The perceived problems of the system have pushed Governments to action.
Some are more concerned than others because of the sheer number of cases in which they
are involved and have acted accordingly.

The United Sates, notably, is inserting clauses in its FTAs providing for open
proceedings in investment arbitrations under the agreements and the publication of
related documents, whereas NAFTA Governments (and NAFTA itself) provide for the
consolidation of related claimsin their BITs.

" The Argentinean Government in December 2001, introduced emergency measures to salvage the
economy, including the deval uation of the peso, which resulted in a flood of cases against it submitted by
affected foreign investors on the basis of BITs.

% In the late 1990s two related UNCITRAL arbitrations were instituted against the Czech Republic, one by
the affected company, the other by a major shareholder, challenging the same government measure. One
tribunal wholly vindicated the Government, the other found that it had violated various provisions of the
BIT invoked and ordered compensation.
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European Governments up to now have had no or few negative experiences from the
international arbitration system as, awards based on European ippas invoked against
them, are still relatively few.

This may be due to the fact that most European ippas are concluded with developing
countries with no significant investments in Europe or, possibly, to differences in the
litigation culture of American and European lawyers who lack the aggressiveness of their
American colleagues. It is impressive, to me at least, that a few weeks after the
Argentinean Government devaluated the peso (December 2001), in January 2002, a large
American law firm with international branches was already posting a briefing, in its
website, apprising foreign investors of their rights against the Government on the basis of
BITs and offering its specialized services.

In Europe, up to now, we have seen no reason to amend our model ippas either to give
more guidance to arbitrators or to deal with any lacunes in the dispute settlement
mechanism.

(Most of us have only one bilateral agreement with detailed Investor-State dispute
settlement provisions, the one with Mexico, on which our Mexican colleagues insisted
due to their experience with NAFTA cases.)

However, we all see that the number of cases is on the rise and that there is good reason
to look into the issues raised with regard to international arbitration.

6. At the OECD which is, at the moment, the only forum where matters of international
investment rules and policy can be discussed, the Committee on International Investment
and Multinational Enterprises had a very interesting meeting, last December, with
Argentinean experts who gave us a very interesting analysis of the situation the country is
facing with 21, by now, cases pending against it, based on BITs.

And, although, the Argentinean problem is stemming from a particular situation, the
systemic issues connected with it, i.e. multiple parallel proceedings, possible conflicting
awards and the enforcement problems ensuing, linked with the absence of an appellate
mechanism are of interest to all of us and the Committee decided to look into those
systemic issues.

We will start with Transparency and Third Party Participation, the Review/Appelate
mechanisms and problems connected with the Enforcement of awards.

Further down the road, we will examine the issues of Consolidation, the Selection of
Arbitrators but also the matter of choice between loca legal remedies and International
Arbitration (“the fork in the road”) as well as the usefulness of excluding certain
government measures from Investor-State dispute settlement provisions.

7. ICSD isa case apart. It is, of course, the only arbitral institution that was created for
the settlement of investment disputes. As it goes through its continuously augmenting
caseload, it seems to become more like a national court, in the sense that it tries to
balance public and private interests, is striving for transparency and uniform
interpretation, but is still 1acking in certain aspects, most notably an appellate mechanism.
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It is afact that when disputes arise, investors prefer to take their cases to ICSID, than to
any other institution proposed to them under a BIT or institute ad hoc proceedings and
thiswill continue.

A dtrictly personal thought, in my capacity as an ippa drafter, negotiator, interpreter and
“implementator”, on how to face the “New challenges’ in the settlement of international
investment disputes:

Get a better understanding of all the issues that are currently raising concerns, which is
what we are trying to do at the moment and, then, amend the Washington Convention
accordingly, at the same time limiting the international arbitration options offered in our
BITs, for Investor-State dispute settlement, to ICSID.

It will take long and will be hard but it will aso ensure certainty for law, Governments
and the business community.
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APEC Investment Principles

Mr. Julio Bravo
Director (Program), APEC Secretariat

Introduction

APEC was established in 1989. From the original 12 economies today we are a forum of
21 member economies from all corners of the Pacific. 2.6 billion people live in the
APEC region, we have a combined Gross Domestic Product of around US$19.3 trillion,
and our economies account for over 47% of global trade.

Together, al 21 member economies are working to build a greater sense of socia and
economic community. We are building bridges across the Pacific to develop common
understandings, to share technology, to trade and invest, and to build prosperity.

The primary goals of the APEC process were first laid out by the Leaders of APEC
economies when they met in Bogor, Indonesia, in 1994.

Leaders set the target of achieving free trade and investment in the APEC region by the
year 2010 for developed economies, and the year 2020 for developing economies. These
targets have become known as the Bogor Goals.

As APEC progresses towards the Bogor Goals, much of its work is directed through what
isknown as“The Three Pillars of APEC” . These are:

@ Tradeand investment liberalization

APEC has been successful in removing barriers and opening markets for all
member economies to expand trade and investment across their borders.

When APEC was formed, most economies had average tariff rates of more than
10%, now only three members have tariffs at this level.

The removal of these barriers takes away the inefficiencies that have for so long held many
busi nesses and economies back, and slowed prospects of economic growth.

But most importantly, in real terms, the removal of these impediments to trade has made it easier
for businessesin al economies, particularly small and medium-sized businesses, to obtain cheaper
inputs to production and to export their own goods and services to more markets.

@ Businessfacilitation

The area of business facilitation is closer to the hearts of business people. While
APEC puts a lot of attention into lowering tariffs on goods and services in the
region, we are also aware of the need to focus on non-tariff impediments to trade
and investment.

The objective of APEC business facilitation efforts is to cut the red tape that
prevents business people from getting on with doing their jobs and trading across
borders. As part of this, APEC Leaders have pledged to make a 5% reduction in
transaction costs throughout the region by 2006. This 5% reduction in red tape is
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expected to generate an additional US$280 billion®™ for the regional economy.
Thisisasubstantial saving that will be shared by businesses through the region.

APEC members have also committed to implement the APEC Transparency
Standards. These provide business and investors with comprehensive and clear
information on the rules and regulations of each APEC member.

@ Economic and Technical Cooperation (ECOTECH)

ECOTECH facilitates the technical assistance required for APEC members to
benefit from trade and investment liberalization.

ECOTECH activities support APEC's efforts to overcome gaps between
developed and developing economies, and promote equitable development.

The programs initiated by ECOTECH assist al member economies to achieve
prosperity through activities that strengthen the competitiveness of the business
and government sectors.

The Three Pillars of APEC assist government and business in our member economies to
deal more efficiently across borders and to become more competitive in the global
economy.

Committee on Trade and I nvestment

The APEC Committee on Trade and Investment (CTI) was established in 1993 with the
objective of creating a coherent APEC perspective and voice in globa trade and
investment issues. It was also aimed at pursuing opportunities to liberalize and expand
trade, facilitate a more open environment for investment and develop initiatives to
improve the flow of goods, services, capital, and technology within the region.

In 1995, leaders approved the Osaka Action Agenda (OAA) which is APEC’'s
roadmap to free and open trade and investment. The OAA is pursued through
concerted unilateral liberalization grounded in voluntarism and collective
initiatives.

The OAA defined the following general principles to be applied to the entire APEC
process to achieve the long term goals:

1. Comprehensiveness

The APEC liberalization and facilitation process will be comprehensive, addressing
al impediments to achieving the long-term goa of free and open trade and
investment.

2. WTO-Consistency
The liberalization and facilitation measures undertaken in the context of the APEC
Action Agenda will be WTO-consistent.

% Trade Facilitation: A Development Perspective in the Asia Pacific Region (World Bank study) —
page 6.
http://econ.worldbank.org/files/20929 APEC_TF_Report_Final.pdf
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3. Comparability

APEC economies will endeavor to ensure the overall comparability of their trade and
investment liberalization and facilitation, taking into account the general level of
liberalization and facilitation already achieved by each APEC economy.

4. Non-discrimination

APEC economies will apply or endeavor to apply the principle of non-discrimination
between and among them in the process of liberalization and facilitation of trade and
investment. The outcome of trade and investment liberalization in the Asia-Pacific
region will be the actual reduction of barriers not only among APEC economies but
also between APEC economies and non-APEC economies.

5. Transparency

Each APEC economy will ensure transparency of its respective laws, regulations and
administrative procedures which affect the flow of goods, services and capital among
APEC economies in order to create and maintain an open and predictable trade and
investment environment in the Asia-Pacific region.

6. Standstill

Each APEC economy will endeavor to refrain from using measures which would
have the effect of increasing levels of protection, thereby ensuring a steady and
progressive trade and investment liberalization and facilitation process.

7. Simultaneous start, continuous process and differentiated time tables

APEC economies will begin simultaneously and without delay the process of
liberalization, facilitation and cooperation with each member economy contributing
continuously and significantly to achieve the long-term goal of free and open trade
and investment.

8. Flexibility

Considering the different levels of economic development among the APEC
economies and the diverse circumstances in each economy, flexibility will be
available in dealing with issues arising from such circumstances in the liberalization
and facilitation process.

9. Cooperation
Economic and technical cooperation contributing to liberalization and facilitation will
be actively pursued.

Investment Experts Group

During the first APEC Leaders meeting held in Seattle in 1993, Leaders welcomed the
report presented by the APEC Eminent Persons Group that recommended to “adopt an
Asia Pacific Investment Code to reduce the uncertainties and transactions cost of trade
and investment in the region”. On that occasion, Leaders instructed CTI to provide a set
of Non-binding Investment Principles. In 1994 CTI established the Investment Experts
Group (IEG) to address this task, and the first outcome of the IEG was the APEC Non-
Binding Investment Principles, which where approved by APEC Leaders in Jakarta,
November 1994
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With the aim to increase the investment flows in the region and having in mind the spirit
of open regionalism of APEC, members agreed in the following non-binding principles:

Transparency

Member economies will make all laws, regulations, administrative guidelines and
policies pertaining to investment in their economies publicly available in a prompt,
transparent and readily accessible manner.

Non-discrimination between Sour ce Economies

Member economies will extend to investors from any economy treatment in relation
to the establishment, expansion and operation of their investments that is no less
favourable than that accorded to investors from any other economy in like situations,
without prejudice to relevant international obligations and principles.

National Treatment

With exceptions as provided for in domestic laws, regulations and policies, member
economies will accord to foreign investorsin relation to the establishment, expansion,
operation and protection of their investments, treatment no less favourable than that
accorded in like situations to domestic investors.

| nvestment I ncentives

Member economies will not relax health, safety, and environmental regulations as an
incentive to encourage foreign investment.

Perfor mance Requirements

Member economies will minimise the use of performance requirements that distort or
limit expansion of trade and investment.

Expropriation and Compensation

Member economies will not expropriate foreign investments or take measures that
have a similar effect, except for a public purpose and on a non-discriminatory basis,
in accordance with the laws of each economy and principles of international law and
against the prompt payment of adequate and effective compensation.
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Repatriation and Convertibility

Member economies will further liberalise towards the goal of the free and prompt
transfer of funds related to foreign investment, such as profits, dividends, royalties,
loan payments and liquidations, in freely convertible currency.

Settlement of Disputes

Member economies accept that disputes arising in connection with a foreign
investment will be settled promptly through consultations and negotiations between
the parties to the dispute or, failing this, through procedures for arbitration in
accordance with members' international commitments or through other arbitration
procedures acceptable to both parties.

Entry and Sojourn of Personnel

Member economies will permit the temporary entry and sojourn of key foreign
technical and managerial personnel for the purpose of engaging in activities
connected with foreign investment, subject to relevant laws and regulations.

Avoidance of Double Taxation

Member economies will endeavour to avoid double taxation related to foreign
investment.

| nvestor Behaviour

Acceptance of foreign investment is facilitated when foreign investors abide by the
host economy's laws, regulations, administrative guidelines and policies, just as
domestic investors should.

Removal of Barriersto Capital Exports

Member economies accept that regulatory and institutional barriers to the outflow of
investment will be minimised.

Following Leaders agreement to expand intra-regional trade and investment to achieve
the Bogor Goals, the APEC Ministers instructed Senior Officials to develop concrete
actions and measures to achieve these goals. The IEG undertook to compile the “Options
for Investment Liberalization and Business Facilitation to Strengthen the APEC
Economies - For Voluntary Inclusion in Individual Action Plans’ or the “Menu of
Options” which is a non-exhaustive "master menu" of investment-liberalizing and
business-facilitating measures from which economies may voluntarily select any of a
number of options to make progress toward creating a free and open investment regime.
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The Menu of Options contains fifteen categories, namely: General Policy Framework;
Transparency; Non-discrimination (most-favored-nation treatment, national treatment,
ownership, finance and capitalization); Expropriation and Compensation; Protection from
Strife; Transfers; Performance Requirements; Entry and Stay of Personnel; Settlement of
Disputes; Intellectual Property; Avoidance of Double Taxation; Competition Policy and
Regulatory Reform; Business Facilitating Measures, Technology Transfer and Venture

Capital and Start-up Companies.

The IEG has been continuously updating this menu and has completed a review of the

status of its implementation in 2004.

The beneficiaries or recipients of APEC IEG work and outcomes have been mainly the
government officers responsible of investment, the private sector, investors, SMEs and

the academia.

One of the latest deliverables of the IEG is the fifth edition of the "APEC Guide to the
Investment Regimes of the APEC Member Economies’, which was published in August
2003 and is available on the APEC Secretariat website.

Compiled to make cross-border investment more transparent and simple, the guidebook
has been produced through the individual contributions of APEC member economies
working with local business communities. It is intended to overcome a lack of clarity in
regulations and procedures across different economies, which is one of the greatest
impediments to free trade and investment. The publication provides information on the

following six major topics:

Background on the foreign investment regime

Regulatory framework and investment facilitation

Investment protection

Investment promotion and incentives

Summary of international investment agreements or codes to which the APEC
member is a party

Assessment of recent trends in foreign investment

Between 1994 and May 2004 there have been 30 meetings and the Group has undertaken
various initiatives addressing the APEC general and IEG specific principles, mainly
dealing with transparency, investment facilitation and capacity building.
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APEC |EG has achieved the following collective actions:

APEC Non-binding Investment Principles (1994).

Action Plan on linvestment as a Contribution to the Osaka Action Agenda (1995)
First APEC Symposium on Investment (Bangkok 1995)

Third Guide of Investment Regimes of the APEC Member Economies (1996)

Second APEC Symposium on Investment (Tokyo 1996)

Third APEC Symposium on Investment (Hong Kong, China 1997)

Seminar on Implementation of TRIMS Agreement (Hong Kong, China 1997)

Fourth APEC Symposium on Investment (Kuala Lumpur 1998)

Second Business Survey (1998)

Training Program to Improve Member Economies Capabilities on Statistical
Reporting and Data Collection (China 1998)

Published 4th edition of the Investment Guidebook (1999)

APEC Investment Mart in Seoul (1999)

Compiled the compendium of Initiatives, Development Efforts, Aspirations and
Strategies (IDEAS) for the four stakeholders (foreign direct investor, home economy,
host economy and domestic investor) involved in the international flow of FDI’s.
(1999)

Seminars on FDI Policy and Administration Adjustment in Bangkok (1999)

Seminar on Start Up Companies and Venture Capital in Chinese Taipei (1999)
Training program on Strategies to Identify and Facilitate Investment in Specific Areas
e.g. smal and medium enterprises (SMES) development and industrial linkages, high
tech industries and R& D activities. (1999)

Training program on awareness for APEC investment /trade officials to understand
and be informed of the various option for investment liberalization and business
facilitation. (1999)

Fifth APEC Symposium on Investment (Shanghai 2000)

Two workshops on the Menu of Options (2000)

Finalized the new e/l AP chapter format on investment (2000)

Developed the Menu of Facilities offered in a one-stop agency (2000)

Agreed to make cross-reference between |APs and Menu of Options

Sixth APEC Investment Symposium on “Restructuring FDI in the Age of Information
Technology (Cheju 2001)

Expanded the Menu of Options to include the areas of technology transfer,
intellectual property rights, start-up companies/venture capital and domestic business
environment. (2001)

Second APEC Investment Mart in Y antai, China (2001)

APEC Seminar on “WTO TRIMs Agreement Implementation: Capacity Building for
a Better Investment Environment (Xiamen, China 2001)

Updated investment chapter of the OAA Guidelines and the Investment Collective
Actions through reflecting improvements made in 2001.

Seminar on “Investment’s One — Stop Shop” (Lima, Peru 2002)

Workshop on “Bilateral/Regional Investment Rules and Agreements’ (Merida,
Mexico; 17-18 May 2002)

Seventh APEC Investment Symposium (Vladivostok, Russia, September 2002)
Third APEC Investment Mart (Vladivostok, Russia; September 2002)

Revised wording of the Osaka Action Agenda, items (b) and (d) under Investment
Guidelines
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Study on APEC Cross-border Mergers & Acquisitions.

Study on Venture Capital Investment in APEC Economies, May 2003.

Published 5™ Edition of the APEC Investment Guidebook, August 2003.

“Study on International Investment Instruments and their Legal Interpretations’, as a
contribution to the WTO, on August 2003 in Phuket, Thailand.

Study on Cross-border M&As: Case Studies of Korea, China and Hong Kong, China,
August 2003.

Expanded the Menu of Options on “ Competition Policy and Regulatory Reform”.
Fourth APEC Investment Mart held in Bangkok in October 2003.

APEC Seminar on Venture Capital and Start-up Companies (Beijing, China;
December 2003)

APEC IEG-OECD Seminar on Current FDI Trends & Investment Agreements,
Pucdn, Chile May 2004)

Futurework.

To explore cooperation with other international organizations, such as OECD - UNCTAD
dealing with investment issues in order to identify synergies and work in a cooperative
way. This seminar is clear example of such cooperation.

FTA’sS/RTAs are now aso being including in APEC work Agenda and the IEG will be
engaging in policy discussion on the investment dimension of such agreements.

APEC leaders in 2002 adopted the Statement to Implement the APEC Transparency
Standards and directed that these Standards be implemented no later than January 2005.
In this regard, despite the progress aready achieved by IEG in this area, the Group will
continue addressing transparency.

In the last 10 years the IEG has helped to open and make more transparent the investment
environment in the region. The exchange of information, the capacity building activities
and the tools developed in this regard are the main outcomes of a group committed with
the goals settled by our Leaders' in Bogor in 1994.

Thank you.
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APEC Investment Principles

IEG-0OECD Seminar on Current FDI Trends and
Investment Agreem ents: Challenges and Opporunities

Julio Bravo
APEC Secretariat

Pucdn, Chile 26 May 2004
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Trade and Investment Liberalization
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Economic and Technical Cooperation
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PRINCIPLES
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APEC Investment Non Binding i
Principles, Jakarta November 18 “( )

APEC members aspire to the following non-binding
principles:

Hon-discrimination between Source Economies
Hational Treatment

Expropriation and Compensation
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Menu of Qptions, cont.

Entry and Stay ofPersonnel;

Settlement of Disputes;
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Seminar on

“Current FDI Trendsand Investment Agreements:

Challenges and Opportunities’

Pucon, 25-26 May 2004
Gran Hotel Pucon

DRAFT AGENDA
Tuesday 25 May 2004
8:30-9:00 Registration
9:00-9:30 Welcoming remarks by Ms. Maria Elena Varas, Coordinator of the

9:30-11:00

Seminar and Legal Assistant of the General Directorate of Foreign
Economic Affairs, Chile

Opening speech by Mr. Mario Matus, APEC Senior Official and
Director for Bilateral Affairs in the General Directorate of Foreign
Economic Affairs, Chile

Part |: Recent FDI Trends and Future Perspectives
Chair: Mr. Juan Orduiia, |IEG Chair

Following two years of sharp declines, international direct investment
flows in most countries bottomed out and began to recover 2003.
Within the OECD area the turnaround is largely driven by an improving
macroeconomic outlook in the main economies, and by higher stock
prices which have helped rekindle cross-border mergers and
acquisitions. Non-OECD APEC countries saw their FDI inflows fall as
well in 2000-2002, but they were generally less affected than the OECD
economies. China, in particular, emerged as the world’s biggest
recipient of direct investment in 2002. If FDI inflows to some of APEC
economies have in the past been less cyclical than in other parts of the
world, an important question for every policymaker is how best to
ensure that their economies reap the full benefits of the present recovery
on asustainable basis.



11:15-11:45

11:45-12:55

12:55-14:45
14:45-17:30

14:45-16:00

Presentations

Mr. Fernando Martel Garcia, World Bank, on Global Financein
a Cyclical Upturn: Opportunites and Challenges (15 minutes)

Mr. Hisashi Michigami, Director of the Ministry of Foreign Affairs
in charge of investment issues on Recent Development of Bilateral
Investment Rulesin East Asia (15 minutes)

Responsesto the presentations

Ms. Daisy Kohan, Head of Statistics and Forecasts, Foreign
Investment Committee of Chile (8-10 minutes)

Ms. Maryse Robert, Principal Trade Specidist, Organisation of
American States (8-10 minutes)

General discussion (30-35 minutes

Coffee Break

Part I1: Key obligationsin International I nvestment Agreements

Chair: Mr. Vernon Mackay, Vice-Chair of the OECD Investment
Committee, Canada

Session 1. Transparency

Transparency is generally viewed as an important element to good
public and private sector governance. It also figures prominently among
investors concerns and has been embraced by APEC and OECD as a
key liberalisation principle. Last October both organisations announced
new steps towards the implementation of more transparent legal
regimes. These initiatives show a remarkable degree of convergence on
the economic benefits and the means for achieving regulatory
transparency. The session will provide an opportunity to discuss
transparency standards and discuss implementing issues.

Presentation

Mr. Roy Nixon, Manager, Foreign Investment Division, the Treasury
of Australia (15 minutes)

Responsesto the presentation

Mr. Algandro Faya, Deputy Director General, Ministry of the
Economy, Mexico (10 minutes)

Ms. Anna Joubin-Bret, UNCTAD Secretariat (10 minutes)

General discussion (30-35 minutes)
Lunch

Part I1: Continuation
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16:05-16:30

16:30-17:40

Session 2. The“Fair and Equitable Treatment” Standard

The standard of “fair and equitable treatment” has become one of the
most invoked elements of investment protection in international
investment agreements. At the same time, the definition of the standard
has engendered a debate, in particular in the context of the rapid
proliferation of bilateral investment treaties during the last two decades.
This debate has mainly focused on the relationship of “fair and
equitable treatment” with the “minimum standard of treatment”
required by international customary law. It has revived recently with the
first cases dealing expressy with the “fair and equitable treatment” in
the context of several BITs and NAFTA. The session will provide an
opportunity to discuss this issue between OECD and APEC investment
experts.

Presentation

Mr. Michad K. Tracton, Investment Negotiator, Office of Investment
Affairs, U.S. Department of State, United States (15 minutes)

Responsesto the presentation

Mr. Carlos Herrera, Proinversion, Government of Peru (10
minutes)

Mr. Eric H. Leroux , Senior Counsel, Trade Law Bureau,
Department of Foreign Affairs and International Trade, Canada
(10 minutes)

Mr. Tomoaki Ishigaki, Deputy Director, Lega Affairs
Division, Treaties Bureau, Ministry of Foreign Affairs, Japan
(20 minutes)

General discussion (30-35 minutes)
Coffee break
Session 3. Indirect Expropriation and the Right to Regulate

The line of demarcation between the concept of indirect expropriation
requiring compensation and governmental regulatory measures not
requiring compensation is not easy to draw. Some of the relevant cases
brought to arbitral tribunals were determined on the basis of recognition
that governments have the right to protect, through non-discriminatory
actions, inter alia, the environment, human health and safety, market
integrity and social policies without providing compensation for any
incidental deprivation of foreign owned property. But in some other
recent cases, tribunals have disregarded the purpose and the context of
the government measures to determine whether compensation was due.
Many international instruments with provisions on indirect
expropriation focus on effect and few expressly carve out the normal
exercise of regulatory authority or other governmental power. Recent
Free Trade Agreements between the United States and Chile,
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Singapore, Central America, and Austraia, by introducing specific
language and establishing criteria to assist in determining whether an
indirect expropriation requiring compensation has occurred, represent
the most recent attempt by governments to strike the balance between
private rights and public policies. The session will offer an opportunity
to have an exchange of viewson these issues.

Presentation

Ms. Catherine Yannaca-Small, Legal Advisor, OECD Secretariat (15
minutes)

Responsesto the presentation
Mr. Steve Brereton, Director, Investment Trade Policy
Division, Department of Foreign Affairs and International
Trade, Canada (10 minutes)
Ms. Pimchanok Vonkhornporn, Head of Bilateral Services

Negotiations Section, Department of Trade Negotiations,
Ministry of Commerce, Thailand (10 minutes)

General discussion (30-35 minutes)

Wednesday, 26 May 2004

9:00-13:00

9:00-10:10

Part I1: Continuation
Session 4. M ost-Favour ed-Nation Treatment

MFN treatment is one of the oldest standards of international economic
relations. It is central to WTO disciplines and is as well a significant
instrument of economic liberalisation in the investment field by spreading
more favourable treatment from one investment agreement to another. The
wording of MFN clauses varies, however, and their interpretation requires a
close examination, on a case-by-case basis, in accordance with the provisions
of the Vienna Convention. A widely acceptable principle — the eusdem
generis principle — provides that an MFN clause can attract the more
favourable treatment available in other treaties only in regard to the “same
subject matter”, the “same category of matter”, or the “same class of matter”.
Past arbitral findings show, however, that the application of this principle has
not aways been simple or consistent. The session will review the
jurisprudence and discuss avenues that can be used to reduce uncertainty in
this area.

Presentation

Ms. Marie-France Houde, Senior Economist, OECD Secretariat (15
minutes)

Responsesto the presentation

Mr. Johannes Bernabe, Commercial Attache, Philippine
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10:10-10:55

10:55-11:15

11:15-13:00

11:15-12:15

Permanent Mission to the United Nations & Other International
Organisations in Geneva, The Philippines (10 minutes)

Mr. Oscar M. Garibaldi, Partner of Covington and Burling,
United States (10 minutes)

General discussion (30-35 minutes)
Session 5. International Investment Disputes: New Challenges

The international arbitration system has rapidly expanded in recent
decades and increasingly substituted for litigation in domestic courts to
resolve international investment disputes. The investor-to-state dispute
settlement provisions included in a great number of investment
agreements have considerably increased the load of ICSID and the
number of ad hoc arbitral tribunals convened under the UNCITRAL
rules. At the same time, severa elements of a classic judicia system
are considered to be lacking from the international arbitration system,
such as. appellate or other control mechanisms and comparative
uniformity of decisions. A number of issues such as transparency,
multiple and conflicting awards on the same or similar facts and
enforcement of previously annulled awards, add to the picture of a
system that currently works but raises some new questions. Participants
at this session will be invited to exchange views on these questions.

Presentations

Mr. Gonzalo Flores, Senior Counsel, International Centre for Settlement of
Investment Disputes, ICSID (15 minutes)

Commentary

Ms. Eugenia K ontogiannopoulou, Legal Adviser, Ministry of Economy and
Finance, Greece, and Chair of an Ad Hoc Group of Legal Experts of the
OECD Investment Committee (10 minutes)

General discussion (20 minutes)

Coffee break

Part I111. APEC-OECD Co-operation on I nternational | nvestment

Chair: Mr. Shigeo Matsutomi, Chair of the CIME Advisory Group on
Non-Members and Co-Chair of the OECD Task Force on a Policy
Framework for Investment

OECD and APEC economies are major driving forces of, and close
partners in, the world economy. Promoting investment and maximising
its benefits are central to their respective mission to achieve
sustainable growth and prosperity for their people. Both organisations
are actively working with their members to improve their investment
regimes, share experiences on good practices, conduct self evaluation
and peer reviews, and built capacity for reform. The third part of the
seminar will discuss the complementarities and synergies to be
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12:15-12:30

exploited in the implementation of the Bogor Goals, the APEC
Investment Principles, the OECD Declaration on International
Investment and Multinational Enterprises and its newly launched
“Investment for Development Initiative” and work on the development
of aPolicy Framework for Investment.

Presentations

Mr. Rainer Geiger, Deputy Director of the OECD Directorate for
Financial and Enterprise Affairs, on OECD Initiative on Investment
for Development (15 minutes)

Mr. Julio Bravo, APEC IEG Secretary, on APEC Investment
Principlesand Action Plans (15 minutes)

Commentary
Mr. Alan Bowman, APEC CTI Chair

General Discussion (20 minutes)

Closing Remarks by Mr. Alan Bowman, APEC CTI Chair
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