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	Chapter 12 : Dispute Mediation

	Objective

APEC economies will: 

a. encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures;

b. facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and 

c. ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.


	Guidelines

Each APEC economy will:

a. provide for the mutual and effective enforcement of arbitration agreements and the recognition and enforcement of arbitral awards;

b. provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

c. promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.


	Collective Actions

APEC economies will:

a. with respect to resolution of disputes between APEC economies;

i. promote dialogue and increased understanding, including exchange of views on any matter that may lead to a dispute, and cooperatively examine on a voluntary basis disputes that arise, utilizing policy dialogue such as the “Trade Policy Dialogue” of the CTI; 

ii. give further consideration as to how the above Trade Policy Dialogue or similar functions of other fora may be used by APEC economies for the exchange of information, enhanced dialogue and mediation; and

iii. examine the possible future evolution of procedures for the resolution of disputes as the APEC liberalization and facilitation process develops; 

b. with respect to resolution of disputes between private parties, and between private parties and APEC economies; 

i.     provide CTI with a listing of arbitration, mediation, and conciliation services available to private entities of other APEC economies, including a description of any such service which might provide a useful model for private-to-government dispute resolution in the Asia-Pacific region, and make such information widely available to the business/private sector in the Asia-Pacific region;

ii.    provide CTI with comments regarding experiences with the above services;

iii.    accede where appropriate to international agreements for the settlement of disputes between governments and private entities such as the Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and

iv.    accede where appropriate to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention); 

c. with respect to transparency;


promote transparency on an APEC-wide basis, through, for example, publication of a guide book on arbitration, mediation, and conciliation services available in each APEC economy; and

d. with respect to the above collective actions, continue to report to CTI on progress, with recommendations.  
The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	Canada’s Approach to Dispute Mediation in 2009
The WTO Dispute Settlement Understanding (DSU), which came into effect in January 1995, sets out a dispute settlement system that is widely used by both

developed and developing Members.  Canada believes that the DSU is an effective and appropriate means of resolving disputes between Members fairly and

efficiently.  In addition to panel proceedings, WTO dispute settlement provisions include a time for consultations, and opportunities for settlement exist throughout the

process.  Furthermore, WTO Members are working to improve existing rules.  For further information, please visit:

http://www.international.gc.ca/trade-agreements-accords-commerciaux/disp-diff/index.aspx?lang=en&menu_id=130&menu=L
In addition, one of the principal elements of the North American Free Trade Agreement (NAFTA) is the establishment of a clear set of rules for dealing with the settlement of disputes.  Chapter Eleven of NAFTA sets out dispute resolution procedures to resolve complaints between the investor and the host state.  Dispute settlement provisions for countervailing duty and anti-dumping matters are covered under Chapter Nineteen.  Chapter Twenty of NAFTA includes provisions relating to the avoidance or settlement of all disputes regarding the interpretation or application of NAFTA.  Moreover, the NAFTA served as a model for most subsequent Canadian Free Trade Agreements, and Foreign Investment Protection Agreement (FIPA). As a result, just as under the NAFTA, Canada’s most recent signed FTAs, and FIPAs contain provisions that encourage the effective resolution of state-to-state and investor-state disputes through consultations and arbitration. 

Since the last Individual Action Plan (IAP), Canada signed free-trade agreements (FTAs) with Colombia (November, 2008) and Jordan (June 2009), concluded negotiations with Panama on an FTA, and had FTAs enter into force with Peru and the European Free Trade Association (Norway, Iceland, Switzerland, and Liechtenstein). Canada has also signed a FIPA with Jordan in June of this year.
All of these agreements provide for consultations and effective state-to-state dispute settlement through arbitration.  Except for the FTAs with EFTA and Jordan, which do not cover investments, they all also provide for consultations and effective investor-state dispute settlement through arbitration.  

Canada is currently in Free Trade Agreement (FTA) negotiations with the European Union, Korea, Singapore, CARICOM, Dominican Republic, and the Central America 4 (El Salvador, Guatemala, Honduras and Nicaragua).    Canada is also currently in FIPA negotiations with Indonesia, Vietnam, Mongolia, Bahrain, Tunisia and Kuwait.  Canada is also pursuing on-going exploratory discussions towards possible free trade negotiations with Morocco, India, and Ukraine; and is considering potential involvement in the Trans-Pacific Partnership. An important part in all of these negotiations or discussions is furthering APEC objectives in dispute mediation, such as consultations and arbitration between the Parties or parties.

Canada has also concluded the Softwood Lumber Agreement  between the Government of Canada and the Government of the United States 2006 (SLA 2006), which effectively concluded by mutually agreed solution or rendered inactive numerous WTO and NAFTA disputes between Canada and the U.S.  In effect, the SLA 2006 puts in place a mechanism for resolving disputes through consultation and arbitration under the London Court of International Arbitration (LCIA) Arbitration Rules.

Canada has also signed onto the International Centre for the Settlement of Investment Disputes Convention on December 15, 2006.  The ICSID provides for effective dispute settlement using various forms of ADR. It is also an independent body, which provides for the review and enforcement of ICSID arbitral awards.

Within Canada, foreign and national entities have equal access to legal procedures and arbitration in Canada. Canada is also a party to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention).  Canada has also signed on to the International Centre for the Settlement of Investment Disputes (ICSID) Convention on December 15, 2006, and passed legislation to implement it.  Finally, the UNCITRAL Model Law on International Commercial Arbitration has been adopted by domestic legislation at the federal, provincial and territorial levels.  

For further information, please visit http://www.international.gc.ca/trade-agreements-accords-commerciaux/disp-diff/index.aspx?lang=en&menu_id=130&menu=L
Or contact:

Matthew Kronby
Matthew.Kronby@international.gc.ca

1-613-943-2803



	Overview of Disputes Involving Canada Since the Last IAP

Softwood Lumber Disputes

Canada is currently involved in the following arbitrations pursuant to the Softwood Lumber Agreement 2006 with the United States of America:

•
  The United States of America v. Canada – Arbitration under the Softwood Lumber Agreement 2006 (Annex 7D, paragraph 14), No. 91312 (formerly  7941); and
•
  The United States of America v. Canada – Arbitration under the Softwood Lumber Agreement 2006 (Provincial Programs), LCIA Arbitration 81010.
NAFTA Chapter 11

Since the last IAP, one (1) dispute has completed under NAFTA Chapter 11:

•  Glamis Gold  Ltd. v. United States (Canada as Third Party).
Since the last IAP, eleven (11)  disputes are continuing to move forward under NAFTA Chapter 11:

•  Chemtura Company (formerly Crompton Corp.) v. Canada;

•  GL Farms LLC and Carl Adams  v.  Canada;

•  V. G. Gallo  v. Canada; 
•  Merrill & Ring Forestry L.P.  v. Canada;
•  Marvin Gottlieb  et al. v. Canada;
•  Georgia Basin Holdings L.P. v. Canada;
•  Mobil Investments Canada Inc. and Murphy Oil Corporation  v. Canada;
•  Bilcon of Delaware et al. v. Canada;
•  Centurion Health Corp. et al. v. Canada;
•  Dow AgroSciences LLC c. Canada; and
•  Malbaie River Outfitters Inc. c. Canada.
Since the last IAP, four  (4) claims under  NAFTA Chapter 11 have been initiated against Canada:
•  William Greiner c. Canada; and David Bishop c. Canada;

•  Janet Marie Broussard Shiell, et .al. v. Canada; 

•  Abitibi Bowater v. Canada; and
•  Lacich v. Canada;  
Since the last IAP, there are four (4) disputes under NAFTA Chapter 11 where Canada is a third party;

 •  Archer Daniels Midland Company  and Tate & Lyle Ingredients Americas, Inc. v. Mexico;

 •  Cargill, Incorporated v. Mexico;

 •  Corn Products International, Inc. v. Mexico; and
   •  Grand River Enterprises Six Nations, Ltd., et. al. v. United States.
NAFTA Chapter 19

Dispute Settlement Under Chapter 19: 

Since the last IAP, Canadian parties have requested the following NAFTA Chapter 19 Dispute Panels: 

· Carbon and Certain Alloy Steel Wire Rod from Canada, USA-CDA-2008-1904-02; and
· Carbon and Certain Alloy Steel Wire Rod from Canada, USA-CDA-2009-1904-01
NAFTA Chapter 20

There are currently no NAFTA Chapter 20 claims in which Canada is a Party.  
For more details, see http://www.international.gc.ca/trade-agreements-accords-commerciaux/disp-diff/index.aspx?lang=en&menu_id=130&menu=L
WTO

Since the last IAP,  the following disputes pursuant to the WTO Agreements have been concluded: 

•
European Communities – Measures Affecting the Approval and Marketing of Biotech Products (Complaint by Canada) (WTO Ref: DS 292);
•
China – Measures Affecting Imports of Auto Parts (Complaint by Canada) (WTO Ref; DS342)
•
China – Measures Affecting Financial Information Services and Foreign Financial Information Suppliers (Complaint by Canada) (WTO Ref: DS 378);

•
Canada – Continued Suspension of Obligations in the EC – Hormones Dispute (Complaint by European Communities) (WTO Ref: DS321);

•
Canada – Tax Exemptions and Reductions of Wine and Beer (Complaint by European Communities) (WTO Ref: DS 354);

•
Chile – Price Band System and Safeguard Measures Relating to Certain Agricultural Products (DSU Article 21.5 compliance panel) (Canada as Third Party) (WTO Ref: DS 207);

•
United States – Subsidies on Upland Cotton (recourse by Brazil to Article 21.5 of the DSU) (Canada as Third Party) (WTO Ref: DS 267); 

•
Mexico – Definitive Countervailing Measures on Olive Oil from the European Communities (Canada as Third Party) (WTO Ref: DS 341); and
•
United States – Continued Suspension of Obligations in the EC – Hormones Dispute (Canada as Third Party) (WTO: Ref DS 320).
WTO - Canada as Complainant

Since the last IAP, Canada is currently a complainant in the following WTO cases pursuant to the WTO Agreements:

•
United States – Subsidies and Other Domestic Support for Corn and Other Agricultural Products  (WTO Ref: DS 357) 

•
European Communities – Certain Measures Prohibiting the Importation and Marketing of Seal Products  (WTO Ref: DS 369) 
•
United States – Certain Country of Origin Labeling (COOL) Requirements  (WTO Ref: DS 384);
•
European Communities – Measures Concerning Meat and Meat Products (Hormones) (WTO Ref: DS48) and;
•
Korea – Measures Affecting the Importation of Bovine Meat and Meat Products from Canada (WTO Ref: DS391). 

WTO – Canada as Defendant

Since the last IAP, there are currently no  claims taken by other WTO Members against Canada pursuant to the WTO Agreements:

WTO – Canada as Third Party

Since the last IAP, Canada is currently a third party in the following WTO cases pursuant to the WTO Agreements:

•
European Communities – Measures Affecting Trade in Large Civil Aircraft (Complaint by the United States) (WTO Ref: DS 316) 

•
United States – Measures Affecting Trade in Large Civil Aircraft (Complaint by the EC) (WTO Ref: DS 353) 

•
China — Measures Affecting the Protection and Enforcement of Intellectual Property Rights (Complaint by the United States) (WTO Ref: DS 362)


•
United States – Definitive Antidumping and Countervailing Duties Against Chinese Products (Complaint by China) (WTO Ref: DS379) 

For more details, see http://www.international.gc.ca/trade-agreements-accords-commerciaux/disp-diff/index.aspx?lang=en&menu_id=130&menu=L or http://www.wto.org 



	Canada’s Approach to Dispute Mediation in 2009

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	Canada has signed FTAs with Colombia and Jordan, concluded negotiations with Panama, and had FTAs with the European Free Trade Association and Peru enter into force.  All of those agreements provide for settling disputes through consultation and mediation as well as more formal dispute settlement regimes.


	WTO:

The DSU, which came into effect in January 1995, sets out a dispute settlement system that is widely used by both developed and developing members.  Canada believes that the DSU is an effective means of resolving disputes fairly and efficiently.  For further information, please visit:

http://www.international.gc.ca/trade-agreements-accords-commerciaux/disp-diff/index.aspx?lang=en&menu_id=130&menu=L
NAFTA 
One of the principal elements of NAFTA is the establishment of a clear set of rules for dealing with the settlement of disputes.  Dispute settlement provisions for countervailing duty and anti-dumping matters are covered under Chapter Nineteen.  Chapter Twenty of NAFTA includes provisions relating to the avoidance or settlement of all disputes regarding the interpretation or application of NAFTA.  
Other FTAs:

All other Canadian FTAs contain provisions that encourage resolutions of disputes between the Parties through consultations.  Where consultations cannot satisfactorily resolve a dispute, all of these instruments provide for arbitrated state-to-state dispute settlement.

FIPAs:

Canada’s model FIPA, upon which most on-going negotiations are based, provides for effective mechanisms in dispute settlement between the Parties, including the use of consultations and arbitration.

	Canada is currently in several FTA and FIPA negotiations and exploring further negotiations with many other trading partners.  There are on-going FTA negotiations with:  the European Union, Korea, Singapore, CARICOM, Dominican Republic, and the Central America 4 (El Salvador, Guatemala, Honduras and Nicaragua).  Furthermore, there are on-going FIPA negotiations with:  Tunisia, Indonesia, Vietnam, Mongolia,  Kuwait and Bahrain.
An important part in all of these negotiations or discussions is furthering APEC objectives in dispute mediation, such as consultations and arbitration between the Parties.

	Disputes between Governments and Private Entities


	Canada’s FIPAs with Jordan and FTAs with Colombia,  Jordan, Peru, and Panama  incorporate provisions for effective resolution of investor-state disputes through consultations and arbitration.


	One of the principal elements of Canada’s FTAs that deal with investment and FIPAs is the establishment of a clear set of rules for dealing with the settlement of investment disputes between investors and the Government of Canada.  These rules set out dispute resolution procedures to resolve complaints between the investor and the host state.  
In addition all of those Agreements encourage resolution of disputes through consultations and provide for arbitrated dispute settlement at the investor-state level.

Foreign and national entities have equal access to domestic legal procedures in Canada. 
The UNCITRAL Model Law is implemented by the federal government and Canada’s provinces and territories.  
For further information, please contact:

Matthew  Kronby

Matthew.Kronby@international.gc.ca

1-613-943-2803

	FTAs with Jordan and Colombia entering into force. 
There are on-going FTA negotiations with:  the European Communities, Korea, Singapore, CARICOM, Dominican Republic, and the Central America 4 (El Salvador, Guatemala, Honduras and Nicaragua).  Furthermore, there are on-going FIPA negotiations with:  Indonesia, Vietnam, Mongolia, Kuwait, Bahrain and Tunisia.  
An important part in all of these negotiations or discussions is furthering APEC objectives in dispute mediation, in investor-state dispute settlement, such as consultations and arbitration.  

	Disputes between Private Parties


	-
	The National Office of the ICC (International Chamber of Commerce) (Ottawa, ON) (http://www.iccwbo.org/id2639/index.html), the British Columbia International Arbitration Centre (Vancouver, B.C.) (http://www.bcicac.com) and the Canadian Commercial Arbitration Centre (Montreal and Quebec City, QC) (http://www.cacniq.org) offer services that may be accessed by foreign investors or other foreign nationals seeking resolution of disputes.

NAFTA Article 2022 requires the NAFTA parties, to the maximum extent possible, encourage and facilitate the use of arbitration and other means of alternative dispute resolution for the settlement of international commercial disputes between private parties in the free trade area.  Canada regularly engages in NAFTA Article 2022 development discussions.
Finally, some jurisdictions in Canada have mediation programs as part of their court system.


	-

	Transparency 


	Canada’s negotiations of FTAs and FIPAs are premised on incorporating provisions for transparency.


	The final form of regulations, after approval by the Governor in Council, are made public through publication in the Canada Gazette.  

Proposed legislation or recent legislative amendments and enactments, can also be reviewed in the Canada Gazette.

To determine the status of ongoing Bills in the House of Commons or the Senate, please visit the Government Bills page on the Parliamentary Internet site at: http://www.parl.gc.ca.
The Department of Justice website provides quick access to Statutes and associated Regulations in text and compressed text formats.   Please visit::  http://laws.justice.gc.ca.
To view a list of cases to which Canada is a party, please visit:

http://www.dfait-maeci.gc.ca/tna-nac/dispute-e.asp
In addition to the federal websites, each of the provinces/territories have provincial/territorial legislation governing disputes.  For these websites, please visit: http://www.lexum.umontreal.ca/bv/en/4_1.html or http://www.canlii.org/

	In all of its FTA and FIPA negotiations, Canada will seek to undertake strong transparency commitments.

	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	Adoption of the ICSID convention and implementation by the Federal government and 4 other provincial governments.
	Canada is a party to the New York Convention.  It entered into force for Canada on May 12, 1986.
Canada has also modelled its domestic laws on international arbitration on the UNCITRAL Model Law on International Commercial Arbitration, which recognizes arbitration agreements and the enforcement of arbitration awards, except on certain narrowly defined public policy grounds.

Canada has also signed the ICSID Convention on December 15, 2006, and passed implementing legislation in March 2008.  
	-

	Independent Review Procedures


	-
	Federal and provincial jurisdictions provide for the independent review and appeal of arbitration agreements.  Such rights of appeal ro review from an arbitration award or other dispute settlement procedure may vary between these jurisidictions.  Please refer to legislation, case law and rules of procedure in the relevant jurisdiction for further information.


	-


	Improvements in Canada Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	Dispute Resolution Services of the Department of Justice was established to respond to the growing interest in and demand for alternate forms of dispute resolution (April 1992).

The WTO Dispute Settlement Understanding (DSU), which came into effect in January 1995, sets out a dispute settlement system that is widely used by both developed and developing members.  Canada believes that the DSU is an effective means of resolving disputes fairly and efficiently.  

In addition, one of the principal elements of NAFTA is the establishment of a clear set of rules for dealing with the settlement of disputes.  Dispute settlement provisions for countervailing duty and anti-dumping matters are covered under Chapter Nineteen.  Chapter Twenty of NAFTA includes provisions relating to the avoidance or settlement of all disputes regarding the interpretation or application of NAFTA.  

In addition, under NAFTA and other trade agreements to which Canada is a party, as well as FIPAs, governments are encouraged to resolve disputes through consultations.


	All of Canada’s existing FTAs and FIPAs contains provisions on consultations and dispute settlement for resolution of state-to-state disputes.  

More recent Canadian FTAs (with Colombia, Peru, Panama, and Jordan) have streamlined panel selection procedures to avoid problems encountered with requiring the Parties to maintain a roster.
In addition, Canada is a Party to 22 bilateral FIPAs in effect, containing provisions on consultations and dispute settlement for resolution of state-state disputes.  Its more recent bilateral FIPAs, include clear provisions on state-to-state dispute settlement based on the NAFTA model. 



	Disputes between Governments and Private Entities


	Foreign and national entities have equal access to legal procedures in Canada.  One of the principal elements of NAFTA is the establishment of a clear set of rules for dealing with the settlement of disputes.  Chapter Eleven of NAFTA sets out dispute resolution procedures to resolve complaints between the investor and the host state.  

In addition, under NAFTA and other Canadian FTAs, as well as under the FIPAs, provisions exist which encourage resolution of disputes through consultations and arbitration.  These instruments also allow for the arbitration of investor-state disputes. 
The UNCITRAL Model Law has been adopted in domestic law at the federal, provincial and territorial levels.  


	On December 15, 2006, Canada signed the ICSID Convention and laws to implement the Convention have been enacted in five of Canada’s provinces and territories.  The ICSID Arbitration and Mediation Rules facilitate the use of ADR to resolve investor-state disputes.


	Disputes between Private Parties


	Arbitration centres provide international commercial arbitration services.  The National Office of the ICC (Ottawa, ON), the British Columbia International Commercial Arbitration Centre (Vancouver, B.C.) and the Quebec National and International Commercial Arbitration Centre (Montreal and Quebec City, QC) offer arbitration services for resolutions of disputes.

In 1994 the NAFTA Commission established the Advisory Committee on Private Commercial Disputes under Article 2022 of the NAFTA, which makes recommendations on general issues referred by the Commission.  NAFTA Article 2022 requires the NAFTA parties, to the extent possible, to encourage and facilitate the use of arbitration and other means of alternative dispute resolution for the settlement of international commercial disputes between private parties in  the free trade area. Canada is an ongoing participant in the work of the Committee.


	Canada initially provided some financial support for the creation of international commercial arbitration centres in British Columbia and Quebec (the Quebec centre is now the Canadian Commercial Arbitration Centre).  Those facilities provide commercial mediation and arbitration services to both domestic and foreign entities.  More recently, the ADR Institute of Canada has created an additional mediation and arbitration facility in Ontario, and it has been forging links with established mediation and arbitration centres in British Columbia and Quebec.  Services are available to domestic and foreign firms.
 
In 1995 the British Columbia and Quebec centres participated in establishing the Commercial Arbitration and Mediation Center for the Americas CAMCA, which was founded specifically to provide an impartial international forum devoted to facilitating the resolution of private commercial disputes arising within the scope of NAFTA through mediation and arbitration.
 
Following its participation at UNCITRAL in the development of the United Nations Model Law on International Commercial Conciliation, the Government of Canada and the Provinces have recently collaborated in the preparation of a draft text of a law to implement the United Nations Model Law and the Canadian national text was adopted by the Uniform Law Conference of Canada in August, 2005.  The proposed law will facilitate both domestic and international commercial mediations by adopting U.N. rules for commercial conciliation.  The text of the law is open for adoption by the Government of Canada and its provinces.  


	Transparency 


	In 1996, Canadian laws and regulations were readily accessible from a number of sources including the Statutes of Canada, Regulations of Canada, and the Canada Gazette.  They were also available to the public by request and in most libraries throughout Canada.  First steps had been taken to make these laws and regulations available electronically and through the Internet.   

	Significant progress has been made since 1996 in enhancing the electronic and Internet access for Canadian laws and regulations.

For example, to determine the status of ongoing Bills in the House of Commons or the Senate, please visit the Government Bills page on the Parliamentary Internet site at:: http://ww.parl.gc.ca.
The Department of Justice website site provides quick access to Statutes and associated Regulations in text and compressed text formats.   Please visit: http://laws.justice.gc.ca.



	Recognition of arbitration agreements and Enforcement of arbitration awards


	Canada is a party to the Convention on the Recognition and Enforcement of the Foreign Arbitral Awards (the "New York Convention") done at New York June 10, 1958.  It entered into force for Canada on May 12, 1986.
	Canada has participated in the UNCITRAL Working Group on Arbitration which is examining the interpretation of Article II(2) of the New York Convention as well as revisions to its Model Law on International Commercial Arbitration.


	Independent Review Procedures


	Rights of appeal or review from an arbitration award or other dispute settlement procedure may vary from province/territory to province/territory; as well, federal procedures may vary from those of provinces. Please refer to legislation, case law, and rules of procedure in the relevant Canadian jurisdiction.

	Canada has signed the ICSID Convention and passed legislation to implement it. However, Canada has not yet ratified the Convention.  When it enters into force for Canada the Convention will provide an independent mechanism for review and possible annulment of arbitral awards.






