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	Chapter 12 : Dispute Mediation

	Objective

APEC economies will: 

a. encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures;

b. facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and 

c. ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.


	Guidelines

Each APEC economy will:

a. provide for the mutual and effective enforcement of arbitration agreements and the recognition and enforcement of arbitral awards;

b. provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

c. promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.


	Collective Actions

APEC economies will:

a. with respect to resolution of disputes between APEC economies;

i. promote dialogue and increased understanding, including exchange of views on any matter that may lead to a dispute, and cooperatively examine on a voluntary basis disputes that arise, utilizing policy dialogue such as the “Trade Policy Dialogue” of the CTI; 

ii. give further consideration as to how the above Trade Policy Dialogue or similar functions of other fora may be used by APEC economies for the exchange of information, enhanced dialogue and mediation; and

iii. examine the possible future evolution of procedures for the resolution of disputes as the APEC liberalization and facilitation process develops; 

b. with respect to resolution of disputes between private parties, and between private parties and APEC economies; 

i.     provide CTI with a listing of arbitration, mediation, and conciliation services available to private entities of other APEC economies, including a description of any such service which might provide a useful model for private-to-government dispute resolution in the Asia-Pacific region, and make such information widely available to the business/private sector in the Asia-Pacific region;

ii.    provide CTI with comments regarding experiences with the above services;

iii.    accede where appropriate to international agreements for the settlement of disputes between governments and private entities such as the Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and

iv.    accede where appropriate to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention); 

c. with respect to transparency;


promote transparency on an APEC-wide basis, through, for example, publication of a guide book on arbitration, mediation, and conciliation services available in each APEC economy; and

d. with respect to the above collective actions, continue to report to CTI on progress, with recommendations.  
The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	Viet Nam’s Approach to Dispute Mediation in 2008
System of resolution of commercial and investment disputes in Viet Nam is regulated in legal documents like Constitution, Civil procedure code, Commercial law, Investment law, ordinance on civil judgement, ordinance on commercial arbitration and other legal documents to guideline the implementation.Viet Nam has already joined dispute settlement mechanism in bilateral and multilateral treaties such as WTO’s dispute settlement, New York 1958 convention and the recognition and enforcement  of foreign arbitral awards in Viet Nam, Treaty establishing the multilateral investment guarantee agency-MIGA, Protocol on ASEAN’s dispute settlement, ASEAN free trade agreement and partnership, trade agreements between Viet Nam and other countries, agreements on investment promotion and protection between Viet Nam and other countries. 



	Overview of Disputes Involving Viet Nam Since the Last IAP

Not in the framework of APEC.




	Viet Nam’s Approach to Dispute Mediation in 2008

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	No improvements since the last IAP 2007 


	Bilateral and multilateral agreements which Viet Nam has inked all regulate that the first measure to settle disputes is negotiation, conciliation through diplomatic way. 

Viet Nam has joined in multilateral dispute settement mechanism like WTO, ASEAN… 

For more information, please contact:

International law department, Ministry of Justice 

58-60 Tran Phu street, Ha Noi 

Tel: (844) 733 4302

Fax: (844) 8431 431


	Not yet planned

	Disputes between Governments and Private Entities


	Promulgated the Investment Law for both domestic and foreign investors. 


	Dispute settlement between Government and investors is regulated in the Civil Procedure Code, Investment Law and Ordinance on Commercial Arbitration. 

Dispute settement is carried out through negotiation, conciliation, arbitration and Court. Negotiation and conciliation are priorities in dispute settement process. 

Besides, dispute settlement between Government and domestic and foreign investors is regulated as follow: 

Dispute settlement between Government and foreign investors 

Any dispute between a foreign investor and the State administrative body of Vietnam relating to investment activities in the territory of Vietnam shall be resolved by a Vietnamese arbitration body or court, unless otherwise provided in a contract signed between a representative of a competent State body of Vietnam with the foreign investor or in an international treaty of which the Socialist Republic of Vietnam is a member. (Section 4 Article 12 Investment law)

Dispute settlement between Government and domestic investors 

Any dispute as between domestic investors or as between a domestic investor and a State administrative body of Vietnam relating to investment activities in the territory of Vietnam shall be resolved at a Vietnamese arbitration body or court.(section 2 Article 12 Investment law)

About settling disputes through arbitration, Ordinance on commercial arbitration regulates that disputes shall be resolved by arbitration if before or after disputes occur both sides agree to choose arbitration. (section 1 Article 3).   

For more information, please contact:

 International law dept, Ministry of Justice 

58-60 Tran Phu street, Hanoi

Tel: (844) 733 4302

Fax: (844) 8431 431


	No additional commitments planned in the coming time.

	Disputes between Private Parties


	Promulgated the  Investment Law for both domestic and foreign investors.


	Dispute settement between investors is regulated in Civil Procedure Code, Investment Law, Ordinance on Commercial Arbitraiton. 

Disputes shall be resolved through negotiation, conciliation, arbitration and court. Negotiation and conciliation are the priority in settlement process.  

Besides, disputes which one disputing party is a foreign investor or an enterprise with foreign owned capital, or disputes between foreign investors and disputes  between domestic investors are provided in Investment law as follow:

According to Section 3 Article 12, disputes which one disputing party is a foreign investor or and enterprise with foreign owned capital, or disputes between foreign investors shall be resolved by one of the following tribunals and organizations: 

a) A Vietnamese court;

b) A Vietnamese arbitration body;

c) A foreign arbitration body;

d) An international arbitration body;

e) An arbitration tribunal established pursuant to the agreement of the disputing parties.

According to Section 2 Article 12, disputes between domestic investors  relating to investment acitivities in Vietnamese territory shall be resolved through  Vietnamese arbitration or court. 

About settling disputes through arbitration, Ordinance on commercial arbitration  regulates that disputes shall be resolved by arbitration if before or after disputes ocurr both sides agree to choose arbitration. (Section 1 Article 3

For more information, please contact: 

International law dept, Ministry of Justice 

58-60 Tran Phu street, Hanoi

Tel: (844) 733 4302

Fax: (844) 8431 431


	-

	Transparency 


	Promulgated Law on promulgation of legal normative documents on June 3, 2008 which takes effect on January 1, 2009.(Hereinafter as Law on promulgation of  legal normative documents.)

	Law on promulgation of  legal normative documents and Resolution 71 have already had some provisons to ensure transparency and publicity in the process of  promulgation of legal normative documents, these are: 

About contributing ideas to build up legal normative documents

According to Section 2 Article 4 Law  on promulgation of  legal normative documents: In the process of establishing legal normative documents of the agency, held the lead in drafting and agencies, interested organizations have the responsibility to create conditions for agencies, organizations, units, individuals involved Feedback on the draft text; held opinions of the subjects direct impact of the text.

Resolution 71 provides the leading agencies in drafting legal normative documents must post the drafts of the National Assembly and The Standing commitee of the National Assembly on the Government’s website  and have to set at least 60 days from the day these drafts were posted so that individuals and organizations can contribute ideas to these drafts. This requirement is repeated again in Section 1 Article 35, Section 1 Article 62, Section 2 Article 69, Section 2 Article 71, Section 3 Article 74 of the Law on promulgation of legal normative documents. 

Opinions contributing to the draft text need to be studied and received in the process of correcting the draft. (Section 3 Article 4 Law on promulgation of legal normative documents. )

About posting legal normative documents

The legal normative documents of Central Government must be posted on the gazette, also on the Government’s website and can be on the media, unless the documents hold  the secrets of the State. (Resolution 71).  

The legal normative documents must be posted on the gazette, the documents which are not posted on the gazette shall not have implementing effect, unless they hold the secrets of the State and falls into the categories provided in paragraph 2 Section 1 Article 78. (Section 2 Article 78 Law on promulgation of legal normative documents).  

The legal normative documents of People’s council, People’s committee at province level, the city directly under the central government must be posted on gazettes at province level. The lagal normative documents of  People’s council, People’s committee at district or commune level must be posted at the head offices and other places.(Law on promulgation of  legal normative documents ).
About the time of entry force of the legal normative documents  

 The time of entry into force of the legal normative ducuments of agencies is in the documents. This regulation has to be ensured to be reasonable so that agencies, organizations which are subjects of application of these documents can prepare for implementation. (Resolution 71).  
According to Section 1 Article 78 Law on promulgation of legal normative documents  the time of entry into force of the legal normative document must be regulated in the text but no earlier than 45 days since it was made public or signed. This provision is broader than that of Resolution 71 because Resolution 71 only requires the time of entry into force  is no earlier than 15 days since the day of promulgation.  

In case of documents of the stipulated measures to enforce in an emergency, text to be enacted in time to meet requirements to prevent and control disasters, epidemics, it can take effect from the date of published or issued, but must be immediately posted on the website of issuance and must be put on the news media representative;gazette of Socialist Republic of Viet Nam (hereinafter called the report) latest two working days from the date of declaration or issued. (Section 1 Article 78 Law on promulgation of legal normative documents). 
For more information, please contact: 

International law dept, Ministry of Justice 

58-60 Tran Phu street, Hanoi

Tel: (844) 733 4302

Fax: (844) 8431 431


	Not yet planned 



	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	-
	Foreign arbitral awards are recognized and implemented In Vietnam according to New York convention in 1958 and section 6 of the Civl code. 

About implementing the convention, on July 28, 1995 President of Vietnam gave a decision No.453/QĐ-CTN about joining the convention of the UN which was passed in New York on June, 10, 1958 on the recognition and enforcement of foreign arbitral awards. However, Article 2 of this decision, Vietnam has declared some reservations:   

· This convention only applies to recognition and enforcement of foreign arbitral awards in Vietnam;with a condition that these awards must be sentenced  in the territories of the members of this convention;

· To the foreign abitrators’awards which are sentenced in the territories of the countries which have not signed or joined this convention yet, this convention shall be applied based  on reciprocal principle; 

· Shall apply this convention to disputes arising from commercial legal relations; 

· The interpreting of this convention before the court or competent bodies of Vietnam has to follow Constitution and law of Vietnam; 

· In order to enforce New York Convention 1958, The standing committee of the National Assembly passed Ordinance on recognition and enforcement in Vietnam awards of foreign arbitrators on September, 14, 1995.

· The procedures of reviewing recognition and enforcement in Vietnam foreign arbitral awards petition are regulated from Article 364 to Articlce 374 of the Civil Procedure code.

For more information, please contact: 

International law dept, Minstry of Justice

58-60 Tran Phu street, Hanoi 

Tel: (844) 733 4302

Fax: (844) 8431 431


	No further improvements planned yet.  



	Independent Review Procedures


	-
	Relating to recognition procedures and enforcement in Vietnam sentences, civil judgements of foreign courts, awards of foreign arbitrators, the rights of appeal, protest and of  refusal of appeal and protest are stipulated in Article 358,359,372 and article 373 the civil procedure code and Law on denunciations and complaints.   

For more information, please contact:

International law dept, Ministry of Justice

58-60 Tran Phu street, Hanoi

Tel: (844) 733 4302

Fax: (844) 8431 431

	No further improvements planned yet.


	Improvements in Viet Nam Approach to Dispute Mediation since 1998

	Section
	Position at Base Year (1998)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	All bilateral treaties which Vietnam has signed provide that the first measure to settle disputes is negotiation, conciliation through diplomatic settlement.

In international relations with ASEAN countries, Vietnam has joined the Protocol on dispute settlement of ASEAN.


	No changes since 1998.

	Disputes between Governments and Private Entities


	Regarding foreign investors: the legal normative documents and agreements on investment promotion and protection, a relatively popular system has been set up to settle disputes between Government and foreign investors: Every dispute must firstly be dealt with through negotiation, conciliation; if not successful, parties can bring the dispute to board of arbitration which is agreed by both sides or to authorised court.

· Conciliation (often apply regulations of conciliation 1980 of UNCITRAL);

· Standing arbitral court or ad-hoc arbitrators: if choose ad-hoc arbitrators, regulations of arbitrators of UNCITRAL of 1976 or of ICSID are often applied.

· Chairperson of ad-hoc arbitrators shall be choosen by general secretary of ICSID, if arbitrators fail to do so. If both countries at that time are members of CISID convention, arbitrators of ICSID shall settle this dispute;

· Competent national court(usually the court of the country accept investment);

· Besides, foreign investors who have some problems with administrative body of Vietnam can require to settle according to Law on denunciations and complaints or Ordinance on procedures for resolving administrative case at the court.

Regarding domestic investors:

If domestic investors have some problems with administrative body of Vietnam, Law on denunciations and complaints or Ordinance on procedures for resolving administrative case shall be applied.


	-

	Disputes between Private Parties


	Decree No. 24/ 2000 on July, 31, 2000 guide to implement Law on foreign investors stipulate at article 122 as follow: Disputes between investors firsty have to be dealt with through negotiation, conciliation between the two sides. In case conciliation fails, both sides can agree on such measures as follow:

· Vietnamese court;

· Vietnamese arbitrators or foreign arbitrators, international arbitrators;

· Arbitrators agreed by both sides to set up.

· The law of Vietnam encourage both sides settle their disputes firstly through negotiation, conciliation. On the other hand, conciliation is regulated as compulsory step in procedures of courts and abitration. Besides, conciliation is also encouraged in enforcing sentences period.

· Regarding system of Arbitration in Vietnam, there are two kinds of arbitration:

· Vietnam international arbitration center next to Vietnam chamber of commerce and industry was set up and run according to charter which was approved by the Prime Minister;

· Economic arbitration centers were set up according to decree No. 116/CP in some cities, economic centers, arbitrators of these centers are recognized and issued certification by Ministry of Justice.

· Organization of court: the court-economic was set up and run since 1994. The economic court at the Supreme People’s court and the court of provinces, cities directly under the central is competent to settle foreign-related, commercial disputes.


	Promulgate Decree 24/2000/NĐ-CP in 2000.

Promulgate Ordinance on commercial Arbitration (new) in 2003.

Promulgate Decree 25/2004/NĐ-CP on January, 15.2004 of the Government guideline to implement some provisions of Ordinance on commercial arbitration.

	Transparency 


	Law amending and supplementing some articles of the Law on promulgation of legal normative documents 1996 was passed by the National Assembly on Decmeber, 16, 2002. In this law there are some new provisions in order to ensure transperancy and publicity in promulgating the text of the, specificly:

· Provide clearly responsibility of agencies, organizations in consulting other organizations, individuals while building up the text of the as well as in posting the drafts in the media for consultation.

· Require agencies, organizations to amend, supplement articles, sections, legal normative documents which are not appropriate to regulations of new text of the;

· Provide reasonably the time of effect of the text of the, specificly, the text of the of the President of Vietnam takes effect since the day it was posted on the gazette (unless the text of the has a different provision) the text of the Government, Prime Minister, head of the ministerial level agencies, Supreme People’s court, the Procuracy and  the text of the inter-Chairman take effect after 15 days since the day they were posted on the gazette or later if provided at those documents.

· Provide responsibility of Board of drafters, organizations of drafters and agencies of promulgation of legal normative documents.

The media has the right and responsibility pursuant to Law on Press in disseminating information on policies, laws to public. National Council on disseminating and educating law was set up according to instruction of the Prime Minister on January, 7, 1998 to ensure collaboration between legal body and cultural, educational, information organization in strengthening dissemination legal information. National information and technology program takes especially care on building national legal database which is accessible and easily connected to anyone having special interest.


	· Promulgate Law  amending and supplementing  Law on promulgation of legal normative documents (2002)

· Promulgate Decree No. 104/2004/NĐ-CP on March, 23, 2004 of the Government on gazette of the Socialist Republic of Vietnam.

	Recognition of arbitration agreements and Enforcement of arbitration awards


	Awards of foreign arbitrators are recognized and enforced in Vietnam pursuant to New York convention 1958 and Ordinance on recognition and enforcement in Vietnam foreign arbitral awards in 1995.

About implementing the convention, on July 28, 1995 President of Vietnam gave a decision No.453/QĐ-CTN about joining the convention of the UN which was passed in New York on June, 10, 1958 on the recognition and enforcement of foreign arbitral awards. However, Article 2 of this decision, Vietnam has declared some reservations:   

· This convention only applies to recognition and enforcement of foreign arbitral awards in Vietnam;with a condition that these awards must be sentenced  in the territories of the members of this convention;

· - To the foreign abitrators’awards which are sentenced in the territories of the countries which have not signed or joined this convention yet, this convention shall be applied based on reciprocal principle;

· Shall apply this convention to disputes arising from commercial legal relations; 

· The interpreting of this convention before the court or competent bodies of Vietnam has to follow Constitution and law of Vietnam; 

· In order to enforce New York Convention 1958, The standing committee of the National Assembly passed Ordinance on recognition and enforcement in Vietnam awards of foreign arbitrators on September, 14, 1995.

The procedure of recognizing arbitral awards and provisions on refusing recognition:

· The procedures of recognizing foreign arbitral awards are regulated from Article 10 to Article 15 of the Ordinance on recognition and enforcement in Vietnam foreigh arbitral awards (herein after as the 1995 Ordinance);

· No-recognizing arbitral awards cases are regulated at Article 16 of  the 1995 Ordinance based on relevant provisions of New York 1958 convention.


	No changes since 1998.

	Independent Review Procedures


	· The rights to appeal, protest and refusal of appeal and protest are provided at Article 18 and 19 of 1994 Ordinance on procedures of settling economic cases and Law on denunciations and complaints.

· Promulgate Law on denunciations and complaints on December, 2, 1998.


	No changes since 1998.


