
	CHAPTER 8: COMPETITION POLICY

	Objective

APEC economies will enhance the competitive environment to increase consumer welfare in the Asia-Pacific region, taking into account the benefits and challenges of globalization, developments in the New Economy and the need to bridge the digital divide through better access by ICT, by:

a. introducing or maintaining effective and adequate competition policy and/or laws and associated enforcement policies;

b. promoting cooperation among APEC economies, thereby maximizing, inter-alia, the efficient operation of markets, competition among producers and traders, and consumer benefits; and

c. improving the ability of competition authorities, through enhanced capacity building and technical assistance, to better understand the impact of globalization and the New Economy.



	Guidelines

Each APEC economy will:

a.
review its respective competition policy and/or laws and the enforcement thereof taking into account the “APEC Principles to Enhance Competition and Regulatory Reform”; 

b.
enforce competition policies and/or laws (including those prohibiting anticompetitive practices that prevent access to ICT and other new technologies) to ensure protection of the competitive process and promotion of consumer welfare, innovation, economic efficiency and open markets;

c.
implement and maintain standards consistent with the APEC Transparency Standards; 

d.
disclose any pro-competitive efforts undertaken (e.g. enactment of competition laws, whether comprehensive or sectoral);

e.
implement as appropriate technical assistance in regard to policy development, legislative drafting, and the constitution, powers and functions of appropriate enforcement agencies;

f.
establish appropriate cooperation arrangements with other APEC economies, including those intended to address the digital divide; and

g.
undertake additional step as appropriate to support the development of the New Economy and to ensure the efficient functioning of markets.



	Collective Actions
APEC economies will:

a. gather information and promote dialogue on and study; 

(i)
the objectives, necessity, role and operation of each APEC economy's competition policy and/or laws and administrative procedures, thereby establishing a database on competition policy; 

(ii)
competition policy issues that impact on trade and investment flows in the Asia-Pacific region;

(iii)
exemptions and exceptions from the coverage of each APEC economy’s competition policy and/or laws in an effort to ensure that each is no broader than necessary to achieve a legitimate and explicitly identified objective;

(iv) 
areas for technical assistance and the modalities thereof, including exchange and training programs for officials in charge of competition policy, taking into account the availability of resources; and

(v) 
the inter-relationship between competition policy and/or laws and other policies related to trade and investment;

b.
deepen competition policy dialogue between APEC economies and relevant international organizations; 

c.
continue to develop understanding in the APEC business community of competition policy and/or laws and administrative procedures;

d. 
continue to develop an understanding of competition policies and/or laws within their respective governments and within relevant domestic constituencies, thereby fostering a culture of competition;

e.
encourage cooperation among the competition authorities of APEC economies with regard to information exchange, notification and consultation;

f.
contribute to the use of trade and competition laws, policies and measures that promote free and open trade, investment and competition; 

g.
encourage all APEC economies to implement the “APEC Principles to Enhance Competition and Regulatory Reform and the APEC Transparency Standards on Competition Law and Policy; and

h.
undertake capacity building programs to assist economies in implementing the “APEC Principles to Enhance Competition and Regulatory Reform”.  

The current CAP relating to competition policy can be found in the Competition Policy Collective Action Plan


	Mexico’s Approach to Competition Policy in 2007
The Federal Law of Economic Competition (LFCE) regulates Article 28 of the Constitution regarding economic competition, monopolies and free market participation. The purpose of this law is to protect the competition process, and the free market access, by preventing monopolies, monopolistic practices and other restrictions that deter the efficient operation of the goods and services market.

It applies to all private or public economic agents. Although it identifies economic areas that do not qualify as monopolies, such as:

· exclusive state functions performed in strategic areas (the minting of coins; postal, telegraph and radiotelegraph services, the issuing of banknotes by a single bank that is a decentralized agency of the federal government; oil and other hydrocarbons; basic petrochemicals; radioactive minerals; the generation of nuclear power; public electricity services)

· trade and labor unions

· privileges granted to intellectual and industrial property

· export cooperatives (under certain conditions)

Nevertheless, the LFCE establishes specific provisions in order to avoid anticompetitive practices in the aforementioned areas.

The Federal Competition Commission (CFC) was created through the LFCE, as an independent agency empowered to: 

· Conduct investigations of competition violations initiated at the request of interested parties or the Commission itself (ex-officio)

· Issue administrative rulings and impose remedies that eliminate or prevent anticompetitive conduct

· Issue opinions regarding laws and regulation that may have an impact on competition
· Participate in international negotiations regarding competition policy issues
On March 1998, the LFCE’s bylaw (RLFCE) entered into force. Its objective is to promote further transparency and guidance in the enforcement of the Mexican Competition legislation. To this end, more precise time limits were scheduled for the proceedings brought before the CFC and some measures were established to simplify mergers procedures and to specify what actions are considered to be anticompetitive practices.




	Mexico’s Approach to Competition Policy in 2008

	Section
	Improvements Implemented Since Last IAP
	Current Competition Policies / Arrangements
	Further Improvements Planned

	General Policy Framework, 

including Implementation of APEC 

Leaders’ Transparency Standards 

on Competition Law and Policy(  


	-
	Mexico’s competition policy and law are based on the following principles:

Non-discrimination. The LFCE does not make any distinction between national and foreign economic agents, providing equal rights and obligations to both of them.

Comprehensiveness. The LFCE applies to all economic agents, whether private or public. However, it identifies economic areas that do not qualify as monopolies, such as:

· exclusive state functions performed in strategic areas (the minting of coins; postal, telegraph and radiotelegraph services, the issuing of banknotes by a single bank that is a decentralized agency of the federal government; oil and other hydrocarbons; basic petrochemicals; radioactive minerals; the generation of nuclear power; public electricity services)

· trade and labor unions

· privileges granted to intellectual and industrial property

· export cooperatives (under certain conditions)

Transparency. The CFC publishes the following documents:

· annual economic competition report 

· announcements in the DOF about the initiation of investigations, stating the alleged anticompetitive practice or merger and the market where it is taking place

· summaries of the CFC’s resolutions available in the Commission’s website

Proceedings before the CFC. According to Article 33 of the LFCE, these are: 

I. Once the Commission concludes an investigation and believes there is enough evidence of an anticompetitive practice, the CFC can issue an OPR (a warrant establishing the probable responsibility of the economic agent who is under investigation);

II. The CFC, based on the OPR, shall summon the alleged responsible agent, who shall have thirty days to submit an affidavit of defense and to present all evidence that should be reviewed by the authority; 

III. When the term established in section II has expired, the authority shall decide whether to admit the evidence submitted and shall establish the place, date and hour to validate such proofs. This validation shall not take longer than twenty days.

IV. Upon the validation of the evidence presented and within the following ten days, the Commission shall be able to get and order the validation of the proofs with the purpose of gathering solid information to issue a resolution of to summon under the terms of section V.   

V. Upon the validation of the evidence that was gathered by the Commission in order to issue a resolution, the Commission shall establish a term no longer than ten days to formulate by writing the corresponding allegations.

VI. The file shall be understood as completed when allegations are presented or at the expiration date referred in the section.

 V. Upon integration of the file, the Commission shall issue a resolution within the following forty days. 

Appeal for Review. An appeal for review of a resolution may be filed before the Commission. The objective of the appeal is to revoke, amend, modify or confirm the resolution.

Amparo Proceeding. The Mexican Constitution establishes in Article 103 that the Tribunals of the Federation will resolve on the issues related to laws and authority actions that violate individual guarantees, and in Article 107 it is established that the issues mentioned in Article 103 will be subjected to the procedures and judicial forms that the law determines.

In this sense, all persons are protected against unconstitutional acts by the government. This protection is available to any party who can prove a claim that he/she is being subjected to an unconstitutional statute or that his/her due process rights are being infringed. In this context, due process is not limited to procedural issues but can challenge the merits of an agency’s decision because of its definition in Article 16 of the Mexican Constitution which requires that agency orders articulate the “legal basis and justification for the action taken”.

	The main goals of competition policy continue to be the same: protecting competition and free market access by preventing and eliminating monopolistic practices and other restrictions to the efficient functioning of markets, in order to contribute to society’s welfare.
The CFC will continue their current investigations on vertical restrains and abuse of dominant position in the telecommunication market, especially in the provision of interconnection services for mobile networks. In addition, there are other investigations in progress related to prohibited mergers in the market of carbonated beverages, cartels in the cement market, and unilateral conducts as exclusive dealings in the market of seeds for crops. 
The Commission will continue to issue declarations regarding competition conditions and the possible existence of substantial market power.

The latest CFC declarations were issued for four different telecoms markets: leased lines, termination of calls in fixed lines, origination of calls in fixed lines, and transit of calls in fixed lines.   

	Reviews of Competition Policies and/or Laws


	Amendments to the LFCE were unanimously approved by Congress in April 2006. This newly reformed law came into effect on June 29, 2006. Amendments to the LFCE have clarified the CFC’s procedures to give added legal certainty in the investigations’ processes. 
Today, the procedures are explicitly specified in the law and there is a balance between individual rights and public interest. This comprehensive reform has also streamlined merger notifications in order to simplify the administrative burdens. The reforms made to the law have strengthened the CFC as shown, for example, by the implementation of a leniency program aimed at detecting and combating collusive agreements on price fixing, market division, and bid rigging schemes. 
By strengthening the statutory powers of the CFC, it is now possible to carry out on-site inspections without judicial authorization.
Other amendments in the new law include the classification of additional relative monopolistic practices that were originally contained only in the LFCE’s bylaw. 
These five conducts, identified as relative monopolistic practices are: a) predatory pricing, b) loyalty rebates and discounts, c) cross-subsidization, d) price discrimination and e) raising rivals’ costs. 
These practices are considered illegal when the agent has substantial market power in the relevant market and has acted with the goal or effect of unduly displacing other agents, impeding their access to the market or establishing exclusive advantages in favor of one or more persons. 
Furthermore, in October 2007, a new LFCE’s bylaw was issued in order to clarify the procedures related to these new statutory powers.

	The CFC has proposed before Congress to reform Article 35 of the LFCE, which is related to sanctions.  

In particular, this reform is focused on strengthening the regime of fines which is still below international standards.

	-

	Competition Institutions (Including Enforcement Agencies)


	In 2007, the CFC created a Directorate for Institutional Relations and International Affairs. This division strives to establish closer relationships with public entities and regulators, business associations, state and local governments, the academic community and the judicial branch. That same year, a Directorate for Cartels was created, and it provides more resources for fighting anticompetitive horizontal restraints and collusive agreements. In addition, the CFC’s legal division was separated into two different areas, a Directorate for Legal Affairs, which is in charge of addressing the internal legal work of the Commission; and a Directorate for Contentious Affairs, which is in charge of defending Commission rulings that are appealed before Mexican tribunals.
In 2008, the Commission signed a cooperation agreement with PROFECO which will help both institutions to detect monopolistic practices and strengthen the promotion of competition advocacy and consumer protection across the national territory. This institutional agreement includes reciprocal training activities between both agencies and also considers the promotion of competition /consumer culture inside the country. These activities are also part of a program between the Commission and the Inter American Development Bank, which is aimed at ensuring markets access for small and medium-sized enterprises through competition policy.

During this year, it was also signed a cooperation agreement with the Service of Tributary Administration (SAT) with the purpose to improve the collection of fines imposed by the Commission. The SAT will be in charge of requiring the payment of monetary sanctions imposed by the CFC to the economic agents that were involved in anticompetitive practices. All of the resources collected by the SAT will be destined to finance programs in support of the small and medium-sized enterprises.

	The CFC is a government institution with technical autonomy to make its own decisions, which are made by majority vote of the Plenum (a board integrated by five Commissioners, where one of them is the President of the Commission). Technical independence of the CFC is maintained because Commissioners are appointed by the President of Mexico for a 10-year term and can only be removed under extreme situations. 
However, an amendment to the LFCE established that the next Chairman will be appointed for six years as President of CFC, and for the remaining four years he will serve as Commissioner. 
The CFC is empowered to protect the process of competition in the Mexican market and to enhance economic efficiency through the prevention and elimination of monopolies, monopolistic practices and other restraints to the efficient operation of markets.

The CFC is authorized to issue opinions regarding laws and rules on specific sectors, to prevent and correct any negative effects on competition. Recent changes to the LFCE allow the Commission to issue binding opinions. As of today, no binding opinions have been issued, but we continue to be very active in issuing non-binding opinions.
The Commission also participates in discussions related to the establishment of specific standards where a competition approach is necessary.

The CFC has continued its efforts to decentralize its activities by allowing enterprises to notify mergers and complaints against anticompetitive practices in regional offices of the Ministry of the Economy. 

Accountability of the competition authority follows the general legal framework that regulates and reviews civil servants’ obligations and faculties (Federal Law of Civil Servants’ Responsibilities)

	-

	Measures to Deal with Horizontal Restraints


	The latest amendments to the LFCE have reinforced the CFC’s enforcement capacities, by establishing a leniency program aimed at detecting and fighting collusive agreements that fix prices, divide markets or facilitate bid rigging. 

The leniency programme is based on article 33 bis 3 of the LFCE. Its principal feature is to grant the reduction of fines to the economic agents involved in an absolute monopolistic practice (hard core cartel) and that have applied to such programme. 

The leniency programme is aimed at the first economic agent that: i) provides evidence to prove the existence of an absolute monopolistic practice; ii) cooperates completely and continuously with the Commission during the course of the investigation and the defense of the case; and iii) undertakes necessary actions to end its participation in the cartel. The leniency programme also considers a reduction in fines for those agents that are not the first to come forward, as long as they contribute information towards the investigation.

	Horizontal restraints are considered to be absolute monopolistic practices under the LFCE and are subject to per se prohibition. 

These conducts are:

· price fixing (article 9, section I)

· output restrictions (article 9, section II);

· market division (article 9, section III); and

· bid rigging (article 9, section IV)

The LFCE applies to all economic sectors and apply to all private and public agents.

Additionally, Mexico has established mechanisms to combat international anticompetitive cartels and collusive arrangements through different international trade and cooperation agreements.

	-

	Measures to Deal with Vertical Restraints


	The reformed LFCE adds five types of conducts that can be considered relative monopolistic practices (vertical restraints): 

a) predatory pricing

b) loyalty rebates and loyalty discounts

c) cross-subsidization

d) price discrimination and 

e) raising rivals’ costs. 

These practices are considered illegal when the agent has substantial market power in the relevant market and unduly displaced other agents, impeded their access to the market, or established exclusive advantages in favor of one or more persons.


	The original LFCE identified several types of vertical conduct:

a) vertical market division;

b) resale price maintenance;

c) tied sales;

d) exclusive dealing;

e) refusals to deal;

f) collusive boycott;

 The LFCE and competition policy cover all economic sectors and apply to all private and public agents. Relative monopolistic practices are illegal only if they demonstrably harm competition.

Additionally, Mexico has established mechanisms to combat anticompetitive practices through different international trade and cooperation agreements.
	-


	Measures to Deal with Abuse of Dominant Position


	-
	Abuse of Dominant Position in Mexico is sanctioned as a relative monopolistic practice (vertical restraints). See Measures to Deal with Vertical Restraints.
	-

	Measures to Deal with Mergers 

and Acquisitions


	The 2006 amendments to the LFCE focused on increasing notification thresholds, implementing a fast track for mergers that do not put in risk the competition process, and redefining the waiting period before a merger is conducted.

· Increases of thresholds: Thresholds I and II had an increase of 50%. Threshold III showed an increment of 75%.

· Fewer requirements:

a) It is not necessary to present certificates of the structure of the capital stock of the economic agents participating in the concentration, but just the description of such structure;

b) It is not necessary to present all the documents in Spanish version if the Commission does not require it.

· Timing: The natural days originally established in the Law were changed to business days, in order to allow for a better handling of cases.

· There is a simplified procedure that allows for a rapid treatment to operations when it is clear that the transaction is not going to affect competition (new entries to the market, corporate restructures and capital stock consolidations).

· Information is classified along the following criteria:  i) confidential, ii) reserved, and iii) public.

· Increase of the sanctions: Applied to extemporaneous notification, false declaration, prohibited mergers, and non-fulfillment of the conditions imposed to authorize a concentration.


	For the purpose of the LFCE, a concentration is understood to be the merger, acquiring the control or any other action through which corporations, associations, stocks, equity interest, trusts and assets in general are carried out amongst competitors, suppliers, customers or any other economic agents. The Commission shall challenge those concentrations whose goal or effect is to diminish, damage or deter competition and free access to equal, similar or substantially related goods and services.
The CFC can prohibit a merger or acquisition if the resulting economic agent would be able to fix prices unilaterally, limit supply or facilitate monopolistic practices considered in the LFCE.

Mergers require previous notification if they meet certain monetary thresholds. The Commission has the power to issue an order not to conclude the concentration until it is cleared by the Commission.

Art. 20 of the LFCE provides for three alternative reporting thresholds and establishes that a pre-closing filing is required if any of the following three thresholds is met:
I. When the value of the transaction exceeds

946 million Mexican pesos (87 million dollars approx.)

II. When the transaction giving rise to the concentration involves the accumulation of 35 per cent or more of the assets or shares of stock of an economic agent, whose assets or annual sales in Mexico exceed 946 million Mexican pesos (87 million dollars approx.)

III. When the transaction giving rise to the concentration involves the accumulation in Mexico of assets or capital stock in excess of 441 million Mexican pesos (40 million dollar approx.) and the economic agents involved (buyer and seller) in the concentration have assets or volume of annual sales, jointly or individually (worldwide), that exceed 2,524 million Mexican pesos (232 million dollars approx.)
Concession and permits of State assets (such as radio-spectrum, port infrastructure, satellite concessions) are subject to a similar analysis as that used for mergers.

Art. 22 of the LFCE establishes that those concentrations reaching favorable resolution shall not be investigated, except when said resolution was reached through false information, or the resolution had been subject to later conditions, and such conditions had not been complied with entirely.

 In addition, after a one-year period, a transaction not subject to notification cannot be challenged.

	-

	Other Issues Addressed by Competition Policy


	Capacity Building: In June 2007, the CFC took began to implement a project with the Inter-American Development Bank’s Multilateral Investment Fund (MIF) to receive support and financial aid to strengthen the effectiveness of the LFCE through the reduction of anticompetitive practices. The main objective of this program is to ensure market access for small and medium size enterprises through competition policy.
This program also provides technical seminars directed at judges and staff of Federal Administrative Tribunals, officials from the CFC and other regulatory authorities.

	In 2008, the CFC received assistance to apply a useful instrument developed by the Organization for Economic Cooperation and Development (OECD). This instrument is known as the OECD’s Competition Assessment Toolkit and is aimed at providing a general methodology for identifying unnecessary regulatory and legal restrains to competition and developing alternative, less restrictive policies. 

	

	Co-operation Arrangements with other Member Economies


	-
	The United States: An agreement between the competition agencies of Mexico and the US that establishes cooperation and coordination mechanisms for the application of their laws, has been in force since July 11, 2000.

Canada: An agreement between the competition agencies of Mexico and Canada that establishes cooperation and coordination mechanisms for the application of their laws, has been in force since December 13, 2002.

Russia: A declaration of intent was signed on November 3, 2003 between the Ministry of the Economy of Mexico, through the CFC, and the Ministry of the Russian Federation for Antimonopoly Policy and Support to Entrepreneurship with the purpose of establishing cooperation in competition policy.

Chile: An agreement between the competition agencies of Mexico and Chile that establishes cooperation and coordination mechanisms for the application of their laws, has been in force since June 14, 2004.

South Korea: An agreement between the competition agencies of Mexico and South Korea that establishes cooperation and coordination mechanisms for the application of their laws, has been in force since April 23, 2004.

Japan: An agreement between Japan and the United Mexican States for the strengthening of the economic partnership, which includes a chapter on competition that establishes cooperation and coordination mechanisms for the application of each country’s laws, has been in force since March 3, 2005.

	Enhancement of cooperation with other APEC economies through technical assistance programs will continue.

	Activities with other APEC Economies and in other International Fora


	The CFC continues its active participation 

regarding competition policy cooperation and technical assistance, aimed at promoting competition policy.

Moreover, the CFC is part of the International Competition Network (ICN) where the President of the Commission serves as Vice Chair of International Coordination. The main objective of this Vice Chair is to strengthen the ties between the ICN and international and regional organizations in order to promote greater competition advocacy.
Furthermore, the President of the Commission serves as Global Relations Coordinator for the Competition Committee of the OECD.

	Ongoing participation in the discussion of 

international cooperation issues of competition policy in the following fora:

 

· OECD Competition Committee: The CFC issues an annual report on its main activities and regularly submits written and oral contributions on specific topics

· The Global Forum on Competition

· UNCTAD Intergovernmental Group of Experts (IGE) on Competition Law and Policy (CLP)

· International Competition Network (ICN) in its Annual Conference and Steering Group Meetings; Cartels Working Group: Subgroup 1 on General Framework and Subgroup 2 on Enforcement Techniques; Competition Policy Implementation Working Group: Subgroup 1 on Competition Policy Effectiveness and Subgroup 2 on the strength of mentorship/partnership programs; Mergers Working Group: Subgroup 1 on Notification and Review Procedures and Subgroup 2 on Merger Investigation and Analysis Subgroup; and finally the Unilateral Conduct Working Group which developed Guidance Documents on Dominance/Substantial Market Power issues, and Papers on Predatory Pricing and Exclusive Dealing/Single Branding.

	Continue the CFC’s active 

participation in international fora.

	Collective Actions


	-
	The CFC maintains dialogue with other APEC economies to exchange points of view and improve cooperation among competition authorities. The CFC has actively participated, and will continue to do so, in the APEC Training Programs on Competition Policy.

	The CFC will continue to develop activities to foster the accomplishment of collective actions proposed by APEC. 

Continue the implementation of the APEC non-binding competition principles.


	Improvements in Mexico’s Approach to Competition Policy since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position, including 

Implementation of APEC Leaders’ 

Transparency Standards on 

Competition Law and Policy(  


	The LFCE prevents and punishes anticompetitive practices and mergers in all areas of economic activity.

There are several exceptions to the Law’s scope: strategic functions reserved to the State (the minting of coins; postal, telegraph, and radiotelegraph services; the issuing of banknotes by a single bank that is a decentralized agency of the federal government; oil and other hydrocarbons; basic petrochemicals; radioactive minerals; the generation of nuclear power; public electricity services); the labor market; privileges granted to intellectual and industrial property; and, under certain conditions, export cooperatives.

The Constitution prohibits state governments from erecting barriers to interstate trade. This provision is incorporated into the Law, which declares that such barriers are void of all legal effect.

Provisions in the sectoral legislation that regulate port services, civil aviation, airports, telecommunications, railroad transportation, and the distribution of natural gas, do not include the protection of competition as such, as these fall under the purview of the CFC. They do, however, strengthen the Commission’s preventive role by requiring it to issue a favorable opinion before concessions and permits can be granted or transferred. In addition, sectoral legislation allows official prices to be set on a temporary basis only when, the CFC issues an opinion establishing that conditions of competition do not exist. The establishment of favorable conditions for competition and the correction of anticompetitive practices are invariably given priority over direct controls.

The combined application of new sectoral regulations and the LFCE is aimed at improving market dynamics and limiting government intervention to the bare minimum. 

Mexico’s competition policy and law are based on the following principles:

 

Non-discrimination. The LFCE does not make any distinction between national and foreign economic agents, providing equal rights and obligations to both of them.

Transparency. The CFC publishes the following documents:  

· annual economic competition report 

· announcements in the DOF, of the initiation of investigations stating the presumed anticompetitive practice or merger and the market where it is taking place

· summaries of the CFC’s resolutions available at the CFC website.

Proceedings before the CFC. According to Article 33 of the LFCE, these are: 

I. The alleged responsible shall be summoned, and shall be notified about the nature of the investigation, where applicable, a copy of the complaint shall be attached;

II. The party summoned shall have a thirty calendar day term to submit an affidavit of defense and to attach the documentary evidence in his possession and shall submit all evidence that should be reviewed;

III. When the evidence has been reviewed, the Commission shall set a term no longer than thirty calendar days to submit verbal or written pleas; and 

IV. Upon integration of the file, the Commission shall issue a resolution within the following 60 calendar days.

Appeal for Review. An appeal for review of a resolution may be filed before the Commission. The objective of the appeal is to revoke, amend, modify or confirm the resolution.

Amparo Proceeding. The Mexican Constitution establishes in Article 103 that the Tribunals of the Federation will resolve on the issues related to laws and authority actions that violate individual guarantees, and in Article 107 it is established that the issues mentioned in Article 103 will be subjected to the procedures and judicial forms that the law determines.

In this sense, all persons are protected against unconstitutional acts by the government. This protection is available to any party who can prove a claim that he/she is being subjected to an unconstitutional statute or that his/her due process rights are being infringed. In this context, due process is not limited to procedural issues but can challenge the merits of an agency’s decision because of its definition in Article 16 of the Mexican Constitution which requires that agency orders articulate the “legal basis and justification for the action taken”.

	The LFCE was reformed with the purpose of providing the CFC with more appropriate operative tools to fight anticompetitive conducts and protect the competition process. The amendments strengthen enforcement powers and advocacy efforts as described above. In addition, the new law also strengthens and simplifies the CFC’s procedures relating to efficiencies, merger notifications and relative monopolistic practices. 

The LFCE was reformed to strengthen the institutional powers of the CFC in order to increase the Commission’s regulatory effectiveness and increase legal certainty and transparency. As a complementary effort in order to enhance transparency and accountability, the Commission has developed merger guidelines with respect to the agency’s standards for analyzing mergers, and is currently working on a unilateral conducts manual that will increase clarity with respect to market definition and market power issues in non-merger cases.


	Reviews of Competition Policies 

and/or Laws


	Article 28 of the current Constitution (1917) prohibits monopolies and monopolistic practices and establishes the guarantee of free market access. It also establishes foundations for strengthening the market economy.

The LFCE regulates Article 28 of the Constitution. It was published in December 1992 and entered into force on June 23,1993. Its purpose is to protect the process of competition and free market access, through the prevention and elimination of monopolies, monopolistic practices and other restrictions that deter the efficient functioning of goods and services markets.


	Amendments to the LFCE have clarified the CFC’s procedure to give added legal certainly in the investigations’ processes and also have implied more confidence to declare the absence of competition conditions in the relevant markets of study.

Today, the procedures are explicitly specified in the law and there is a balance between individual rights and public interest. This integral reform has also streamlined merger notifications in order to simplify the administrative burdens in this process. 
The reforms made to the law have reinforced the CFC’s capacities and also let the implementation of a leniency program aimed at detecting and combating the collusive agreements on fixing prices, market division and bid rigging settings. By strengthening the statutory powers of the CFC, now it is possible to carry out on-site inspections with judicial authorisation.
Other attributions to the new law are associated to the classification of additional relative monopolistic practices that were originally contained in the Commission’s bylaw. Furthermore, in October 2007, new LFCE’s bylaw was issued in order to clarify the procedures related to these new statutory powers. This new instrument has established the rules for the issue of resolutions, the determination of the relevant market and substantial market power, the leniency program and fine reduction procedures, and the notification process, among others.


	Competition Institutions (Including Enforcement Agencies)


	The LFCE created the CFC in June 1993 as an independent agency of the Ministry of Trade and Industrial Promotion (today Ministry of the Economy), with technical and operational autonomy and with the purpose of preventing, investigating, and fighting monopolies, monopolistic practices, anticompetitive mergers, and resolving on competition issues.

The CFC is linked to the Ministry of the Economy for purposes of its budget.

The Chairman and four Commissioners constitute the Plenum, are appointed for staggered ten-year terms by the President of Mexico, and are removed only for exceptional cause. The Plenum is vested with decision-making authority and makes determinations by majority vote. The President of the Commission coordinates the work of the CFC, presides over the Plenum’s meetings, issues and publishes an annual report on the performance of the Commission and represents the CFC publicly.

	Due to the newly implemented changes to the LFCE, the next Chairman will be appointed for six years as the President of the CFC and the remaining four years he will serve as Commissioner.

	Measures to Deal with Horizontal Restraints 


	Horizontal restraints are considered to be absolute monopolistic practices under the LFCE, and are subject to per se prohibition. These include four categories of hard-core horizontal agreements among competitors: price fixing, output restriction, market division, and bid rigging.


	In 1998, the RLFCE specified certain circumstances (such as two or more competitors adhering to a price announced by a business chamber) that would constitute circumstantial evidence of price fixing.

The new RLFCE, published in October 2007, establishes general rules for absolute monopolistic practices (hardcore cartels) and the implementation of the leniency programme.



	Measures to Deal with Vertical Restraints


	All varieties of vertical agreements are treated as relative monopolistic practices. The LFCE identifies five types of vertical conduct: i) vertical market division, ii) resale price maintenance, iii) tied sales, iv) exclusive dealing, v) refusals to deal, and vi) collusive boycott. Other types of vertical agreements may be included under the catch-all provision in Article 10, section VII.

Relative monopolistic practices are illegal only if they demonstrably harm competition. The practices must improperly displace other agents from the market, substantially limit their access, or establish exclusive advantages in favor of certain persons. More importantly, a relative monopolistic practice is unlawful under the LFCE only if the responsible party has substantial market power in the relevant market.


	Accordingly with the latest amendments to the LFCE, the vertical agreements previously specified in the RLFCE are now included in the LFCE. These monopolistic practices are:

a) predatory pricing

b) loyalty rebates and loyalty discounts

c) cross-subsidization

d) price discrimination and 

e) raising rivals’ costs. 



	Measures to Deal with Abuse of Dominant Position 


	Although monopolies are prohibited both by the LFCE and by the Constitution, no section of the law deals expressly either with monopoly as such or with abuse of dominance. Single-firm practices that may be defined as abuse of dominance or monopolization in other countries are treated as relative monopolistic practices under Mexican law.


	The regulatory schemes established for the telecommunications sector and for road, air, sea, and rail transportation allow price regulation if the CFC finds an absence of effective competition in the relevant market.

In the case of telecommunications, when the CFC determines that an economic agent has a dominant position in some relevant market, it is then possible to apply an asymmetric regulation to such agent. This measure may include specific rates for the services supplied by the dominant agent.



	Measures to Deal with Mergers and Acquisitions 


	Article 16 of the LFCE prohibits mergers whose objective or effect is to reduce, distort, or hinder competition. Article 17 requires the CFC to consider whether the merging parties would be able to fix prices unilaterally, substantially restrict competitors’ access to the market, or engage in unlawful monopolistic conduct. Article 18 adds the requirement that, in analyzing mergers, the Commission must identify the relevant market and determine market power. 

The LFCE empowers the CFC to sanction an unlawful merger by ordering partial or full divestiture, as well as other conduct relief and a fine.

Article 20 of the LFCE establishes pre-merger notification requirements if a transaction exceeds 12 million minimum daily wages (MDW) (about $49 million USD), or if the transaction results in holding more than 35% of the shares or assets of a firm with sales or assets exceeding that amount. Notification is also required if the parties’ assets or annual sales total more than 48 million MDW’s ($199 million USD) and the transaction involves an additional accumulation of assets or shares of over 4.8 million MDW’s ($19.9 million USD).


	The 1998 RLFCE includes additional criteria for relevant market definition and market power determination, as well as language permitting merging parties to defend a merger by proving the existence of efficiencies.

The RLFCE establishes additional criteria to determine if a merger should be blocked or conditioned to certain divestiture. These Regulations also contain provisions with respect to international mergers. Such mergers should be notified before any legal and material effects occur in Mexico (Art. 17). When foreign parties involved in the transaction do not acquire control of Mexican companies nor accumulate additional capital shares, the merger does not need to be notified. (Art.  21).

In July 1998, the Commission issued a statement designed to supplement the treatment of market definition of the RLFCE. The statement describes two concentration indexes. One is the familiar Herfindahl index (HHI). The second is an “index of dominance”, calculated as the sum of squares of each firm’s share of the HHI. The statement notes that these concentration-based indicators are not defintive, and that the CFC will also examine other factors that are relevant in determining whether the merged entity may obtain power to control price or substantially restrict competitors’ access to the market.

In October 2007, a new RLFCE was issued in order to clarify the procedures related to the merger notification process and the redefined thresholds.

A transaction has to be notified prior to closing as long as any one of three established thresholds is met. The Commission has the power to issue an order not to execute the concentration until it is cleared by the Commission.
The Article 20 of the LFCE provides for three alternative reporting thresholds and establish that a pre-closing filing is required to be notified if any of the following three thresholds is met:

· When the value of the transaction exceeding 946 million Mexican pesos (87 million dollars approx.)

· When the transaction giving rise to the concentration involve the accumulation of 35 per cent or more of the assets or shares of stock of an economic agent, whose assets or annual sales in Mexico exceed 946 million Mexican pesos (87 million dollars approx.

· When the transaction giving rise to the concentration involve the accumulation in Mexico of assets or capital stock in excess of 441 million Mexican pesos (40 million dollar approx.) and the economic agents involved (buyer and seller) in the concentration have assets or volume of annual sales, jointly or individually (worldwide), that exceed 2,524 million Mexican pesos (232 million dollars approx.)

With respect to the average length of merger review, the Commission is required to provide a resolution within 35 days upon a fully integrated filing, and this period can be extended for 40 additional days if necessary. 

A filing is fully completed once the parties submit all requested information. Currently, the average length of review is about 14 days, once the agents have presented the required information.

Parties cannot close the transaction once they notify. They have to wait at least 10 days, which is the period the Commission has to issue a stop order. After this period, and if the Commission did not issue a stop order, the parties can close under their risk.
The Law establishes a simplified procedure (Art 21 impose) that considers a period of 15 days to resolve.

Possibilities for remedies: It is possible to condition’s for a transaction if this may affect competition process and the remedies have to be focused on correcting these negative concentration effects.


	Other Issues Addressed by Competition Policy


	The LFCE vests the CFC with authority to engage in several forms of competition advocacy. The agency is empowered to address the competitive effects of proposed changes to federal programs and policies and, at the request of the Federal Executive, to comment on the competition implications of new laws proposed by the executive branch to Congress.

The CFC also has discretionary authority under the LFCE to issue, on its own initiative, non-binding opinions addressing the effects of government actions.


	The CFC has been involved in several market studies such as: mechanism for long distance telephone rate registration, civil aviation, parcel delivery services, electricity generation, and both natural and LP gas.

In October 2007, the Commission issued an opinion about competition conditions in airport services. Since airports a are central to the efficient functioning of air transportation services, the CFC proposed to: (i) use all available opportunities to foster competition among airports that are geographically close to each other; (ii) improve the regulated tariff scheme; and (iii) secure access and foster competition in every service within each airport.

In May 2008, the Commission issued an opinion related to foreign trade and determined that Mexico faces regulatory barriers through tariff and non-tariff barriers. This opinion analyzes the efficiency of the regulatory framework to export/import activities and proposed concrete measures to improve competition conditions in foreign trade: (i) Gradual reduction of tariffs until full elimination, except in case when it is clearly demonstrated that tariffs in specific cases have a net benefit to the general population; (ii) Simplifying of customs procedures t in order to reduce administrative complexity; (iii) Elimination of barriers to allow for entry for new customs agents to provide their services. These proposals, among others, are aimed at reducing barriers to entry and market distortions in international trade activities, with the intention of encouraging trade flows, investment and competitiveness in Mexico.
The CFC also participates in a number of interagency commissions to advocate competitive principles in the design and implementation of government policies and programs. These commissions include:

· The Interagency Privatization Commission (CID), which establishes the framework for industry privatization proceedings;

· The Interagency Public Expenditure and Financing Commission ( CIGF), which deals with the administration of large public construction projects;

· The National Standards Advisory Commission, which manages a system of National Standards Advisory Committees. The Committees are responsible for developing product content standards, certification systems, and similar norms that, when promulgated by the government, can have anti-competitive effects;

· The Foreign Trade Commission (COCEX), which reviews proposals to establish tariffs and impose trade law sanctions such as countervailing duties and antidumping penalties.

2003 IAP.- A joint CFC-IDB (Inter-American Development Bank) support program to strengthen the implementation of competition policy in Mexico has been in place since the last trimester of 2003 and concluded in December 2005. This program was directed to judges and staff of Federal Administrative Tribunals, officials from the CFC and other regulatory authorities. Some of the topics presented include: hard-core cartels, regulation and competition in the railroad and electricity sectors and competition aspects in distribution agreements. The CFC has signed fourteen administrative cooperation agreements on capacity building, technical assistance and information registry with state governments to exchange information on mergers inscribed in the Local Public Property Registries.
2004 IAP.- The CFC signed two additional administrative cooperation agreements on capacity building, technical assistance and information registry with state governments, as well as another with the Municipal Development Center to exchange information on mergers inscribed in the Local Public Property Registries. As part of the obligations of these agreements, the CFC has given 21 introductory conferences and has held 14 workshops on competition matters in different cities.

As part of the joint CFC-IDB (Inter-American Development Bank) support program to strengthen the implementation of competition policy in Mexico, officials from the CFC and other regulatory authorities participated in seminars dealing with the following topics: abuse of dominance, mergers, railroads, cartels, distribution issues, electricity, abuse of dominance & unilateral refusals to deal, etc.

2005 IAP.- As part of the joint CFC-IDB (Inter-American Development Bank) support program to strengthen the implementation of competition policy in Mexico, judges and staff of Federal Administrative Tribunals, officials from the CFC and other regulatory authorities participated in seminars dealing with the following topics: natural gas, judges, “black box” program and pricing.

In 2006, as part of the joint CFC-IDB (Inter-American Development Bank) support program to strengthen the implementation of competition policy in Mexico, judges and staff of Federal Administrative Tribunals, officials from the CFC and other regulatory authorities participated in seminars dealing with the following topics: exchange of knowledge and experiences of competition and law issues in the international arena. Furthermore, the results of a consultancy focused on the Mexican telecommunication sector were presented. This consultancy was funded with IDB resources. Additionally, during 2006, the Commission organized internships to foreign officials of the Nicaragua and El Salvador competition agencies. The purpose of these programs was to share experiences related with the enforcement of competition laws among different jurisdictions. 
In 2007, with the purpose to strengthen advocacy and outreach activities, a Directorate for Institutional Relations and International Affairs was created. Since its creation, this division strives to establish closer relationships with public entities and regulators, business associations, state and local governments, the academic community and the judicial branch.
Moreover, the CFC is part of the International Competition Network (ICN) where the President of the Commission serves as Vice Chair of International Coordination. The main objective of this Vice Chair is to strengthen the ties between the ICN and international and regional organizations in order to promote greater competition advocacy.



	Co-operation Arrangements with other Member Economies


	In 1992, Mexico signed the North American Free Trade Agreement, which includes a chapter (XV) on competition matters.
	Mexico has signed other free trade agreements with APEC member economies which include chapters on competition:

· Free Trade Agreement with Chile, enacted August 1, 1999.

· Free Trade Agreement with Japan, enacted March 31, 2005.

Mexico has also signed cooperation agreements in competition matters with the following economies:

· United States, July 2000

· Canada, December 2002.

On November 2003, a Declaration of Intention was signed between the Ministry of the Economy of the United Mexican States through the CFC and the Ministry of the Russian Federation for Antimonopoly Policy and Support to Entrepreneurship with the purpose of establishing cooperation in competition policy. 

On April 23, 2004, an Agreement was signed between the Korean Fair Trade Commission and the CFC regarding the application of their Competition Laws.

On June 14, 2004, an Agreement was signed between the National Economic Prosecutor's Office from Chile and the CFC regarding the application of their Competition Laws.



	Activities with other APEC 

Economies and in other International Fora


	The CFC actively participates in international fora through written and oral contributions as well as cooperation in the different activities such as seminars, symposium and meetings. These include: 

· OECD, in the Joint Group on Trade and Competition, and in the Competition Policy and Legislation Committee.


	Mexico has signed Free Trade Agreements, containing competition provisions, with the following non-APEC members:

· Colombia and Venezuela (G3), 1995

· The European Union, 2000.

· Israel, 2000.

· European Free Trade Area (EFTA), 2001

· Uruguay, 2004.

1996 IAP- The CFC joined to the FTAA Competition Policy Negotiating Group.

2000 IAP – Non-APEC participations included participation in the United Nations Conference on Trade and Development (UNCTAD), Intergovernmental Group of Experts on Competition Law and Policy.

2001 IAP – Non-APEC CFC participations included: 

· Member of the International Competition Network (ICN) as vice-president and chair of the advocacy working group. 
· OECD, Competition Committee (before Competition Policy and Legislation Committee).

· APEC, Experts Group on Competition and Deregulation.

2002 IAP – Convenor or the CPDG subfora in APEC

2003 IAP – Non-APEC CFC participations included:

· The Global Competition Forum (GCF)

· The ICN, as chair of the Steering Group in August 2003 and of the Advocacy Working Group.

· WTO, the Trade and Competition Policy Interaction Group.

· Competition Policy Working Group of the Free Trade Area of the Americas (ALCA)
2004 IAP – Non-APEC CFC participations included:

· APEC-OECD Cooperative Initiative on Regulatory Reform entering its third phase.
· ICN, as member of the Steering Group, General Framework Subgroup of the Cartel Workgroup; Advocacy Subgroup of the Competition Policy Implementation Workgroup, Subgroup 1 of the Antitrust Enforcement in Regulated Sectors Workgroup, and the Notifications and Procedures Subgroup of the Mergers Workgroup. 
· GCF
· Competition Committee of the OECD, 
· UNCTAD’s Intergovernmental Group of Experts on Competition Law and Policy, UNCTAD XI preparatory workshop for Competition Policy in the promotion of competitiveness and development.
APEC Participations:

· High Level conference on Structural Reform, convened by the SELI on September 8-9 in Tokyo, Japan; 
· Enforcement in Competition Policy Seminar organized by Australia on May 26, 2004; and the 3rd and 4th APEC Training Programs on Competition Policy, held in Kuala Lumpur, Malaysia, on 1-3 March and in Ho Chi Minh, Viet Nam on 3-5 August, respectively.

2005 IAP – Non-APEC CFC participations included:

· APEC-OECD Cooperative Initiative on Regulatory Reform.
· ICN, Mergers Investigative Workshop held in Brussels on 19-21 October. Cartels workshop, held on 19-21.
· November; Leniency workshop, held on 22-23 November; and Cracking cartels workshop, held on 24 November, all of them held in Sydney Australia. Annual Conference held in Bonn, on 6-8 June.
· WTO-IDB. Workshop on Trade and Competition Policy held in Brasilia on 8-10 December.
· Meetings of the Competition Committee of the OECD and its working groups.
APEC Participations:

· Capacity program on competition policy for APEC member economies, held in Ho Chi Minh on 3-5 August and in Jakarta, on 6-8 December.

· Stepped down as convenor of APEC’s CPDG at its annual meeting held in Jeju on 24 May.
In 2006, The CFC participated in the Fifth Annual ICN Meting that was held in Cape Town, South Africa during May 3-5. The Commission also had an actively participation in the meetings of the OECD Competition Committee. The Mexican contributions to the OECD roundtables were focused on the following topics: i) ensuring the access of new agents to basic transportation infrastructure; ii) concessions; iii) competition and efficient use of credit cards; iv) techniques and evidence material to prove market power or dominant position; v) competition and regulation in financials service; and vi) competition in tender markets. 

Additionally, the Commission also was present in the fourth meeting of the Latin-American Competition Forum (LACF) and the Ibero-American Competition Forum (IACF). The LACF was held in El Salvador and the main topics of discussion were: i) the fight against hardcore cartels, ii) the importance of merger control in competition analysis, and iii) the evaluation of Brazilian competition policy and legislation.
The IACF took place in Lisbon, Portugal during May 31st and July 1st. In this forum, the Commission presented a case related to abuse of dominant position in the carbonated beverage market and showed the case of Mexican airlines in the merger roundtable.

During 2007, the CFC participated in the Sixth Annual ICN Conference in Moscow, Russia from May 30 to June 1. In this meeting, the President of the CFC participated in a panel focused on the objectives of unilateral conducts laws and also in a plenary session centered on competition and development where he spoke of the Mexican experience about competition policy in regulated sectors, emphasizing the role of opinions and policy recommendations issued by the CFC in its efforts to improve competition and efficiency in these sectors.

In 2007, Mexico hosted the fifth meeting of the Latin-American Competition Forum (LACF) and the Ibero-American Competition Forum (IACF). On that occasion, both events were scheduled back to back in order to facility the participation in the fora. The programme was focused on retail and distribution competition issue, and special attention was given to the application of competition policy along the distribution chains and its resulting impact on small and medium-sized enterprises.

In 2008, the CFC was present in the Seventh annual ICN Conference in Kyoto, Japan. The CFC in his capacity of Vice Chair of International Coordination informed that some meetings have been conducted with key organizations such as the World Bank, the Inter-American Development Bank (IDB), and UNCTAD in order to promote the initiative on international coordination and agree on the importance of strengthening ties between our organizations. 

He mentioned that after this initial round of dialogue with international and regional organizations, now it is workable to develop concrete proposals that can link ICN activities with the existing programs that the international and regional organizations are already undertaking.




Appendix – APEC Leaders’ Transparency Standards on Competition Law and Policy and Regulatory Reform
Introduction

In October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that APEC sub-fora that have not developed specific transparency provisions should do so, and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on competition and deregulation for incorporation into the Leaders’ Statement were developed.

These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos, and provide specific guidance for implementation within the context of competition law and policy and regulatory reform.

Transparency Standards on Competition Law and Policy:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its competition laws, regulations, and progressively, procedures, administrative rulings of general application and judicial decisions of general application are promptly published or otherwise made available in such a manner as to enable interested persons and other Economies to become acquainted with them.

2.  In furtherance of paragraphs 4 and 5 of the General Principles of the Leaders’ Statement, each Economy will ensure that before it imposes a sanction or remedy against any person for violating its national competition law, it affords the person the right to be heard and to present evidence, except that it may provide for the person to be heard and present evidence within a reasonable time after it imposes an interim sanction or remedy; and that an independent court or tribunal imposes or, at the persons request, reviews any such sanction or remedy.  Proceedings subject to this paragraph are to be in accordance with domestic law.

Transparency Standards on Regulatory Reform:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its laws, regulations, procedural rules and administrative rulings of general application relating to regulatory reform are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.

2.  In furtherance of paragraphs 2 and 3 of the Leaders’ Statement, Economies recognize the importance of ensuring transparency in the regulatory reform process and of soliciting and responding to inquiries from interested persons and other Economies.  Accordingly, each Economy will, where possible (a) publish in advance regulatory reform measures that it proposes to adopt, and (b) provide where applicable interested persons a reasonable opportunity to comment on such proposed measures.  In addition, upon request from an interested person or another Economy, each Economy will endeavor to promptly provide information and respond to questions pertaining to any actual or proposed regulatory reform measure.

Confidential Information

Economies agree that nothing in these standards requires any Economy to disclose confidential information. (Note: The Leaders’ Statement includes a provision for the protection of confidential information.  This statement is included here to emphasize the importance of the protection of confidential information in the contexts of both competition law and policy and regulatory reform.) 

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Competition Law and Policy, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Competition Law and Policy, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.








