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	Chapter 12 : Dispute Mediation

	Objective

APEC economies will: 

a. encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures;

b. facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and 

c. ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.


	Guidelines

Each APEC economy will:

a. provide for the mutual and effective enforcement of arbitration agreements and the recognition and enforcement of arbitral awards;

b. provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

c. promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.


	Collective Actions

APEC economies will:

a. with respect to resolution of disputes between APEC economies;

i. promote dialogue and increased understanding, including exchange of views on any matter that may lead to a dispute, and cooperatively examine on a voluntary basis disputes that arise, utilizing policy dialogue such as the “Trade Policy Dialogue” of the CTI; 

ii. give further consideration as to how the above Trade Policy Dialogue or similar functions of other fora may be used by APEC economies for the exchange of information, enhanced dialogue and mediation; and

iii. examine the possible future evolution of procedures for the resolution of disputes as the APEC liberalization and facilitation process develops; 

b. with respect to resolution of disputes between private parties, and between private parties and APEC economies; 

i.     provide CTI with a listing of arbitration, mediation, and conciliation services available to private entities of other APEC economies, including a description of any such service which might provide a useful model for private-to-government dispute resolution in the Asia-Pacific region, and make such information widely available to the business/private sector in the Asia-Pacific region;

ii.    provide CTI with comments regarding experiences with the above services;

iii.    accede where appropriate to international agreements for the settlement of disputes between governments and private entities such as the Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and

iv.    accede where appropriate to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention); 

c. with respect to transparency;


promote transparency on an APEC-wide basis, through, for example, publication of a guide book on arbitration, mediation, and conciliation services available in each APEC economy; and

d. with respect to the above collective actions, continue to report to CTI on progress, with recommendations.  
The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	Malaysia’s Approach to Dispute Mediation in2008
As a member of the WTO, Malaysia adheres to the dispute settlement procedures to settle trade disputes between governments in accordance with the WTO Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU).

 Malaysia is a party to the Convention on the Settlement of Investment Disputes Between States and Nationals of Other States (Washington Convention) on 8 August 1966. By virtue of Articles 33 and 44 of the Washington Convention, the Conciliation Rules or Arbitration Rules of the International Centre for Settlement of Investment Disputes (ICSID) would be applicable to any dispute brought before ICSID. Malaysia has consistently included ICSID as one of the fora for international arbitration. 

Malaysia also acceded to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention) on 5 November 1985. 

The Regional Centre for Arbitration Kuala Lumpur (RCAKL), which was established in Kuala Lumpur in 1978, provides facilities for dispute settlement. Its main functions are to promote international commercial arbitration in the Asia-Pacific region and to administer international and domestic arbitration under the Rules of the RCAKL, which is based on the United Nations Commission on International Trade Law (UNCITRAL) Arbitration Rules with some modifications. 



	Overview of Disputes Involving Malaysia Since the Last IAP

The following disputes have been initiated by or against Malaysia since 2004: 

· Malaysian Historical Salvors Sdn. Bhd, v Malaysia (ICSID Case No. ARB/05/10), the award on the objection to ICSID jurisdiction was rendered on 17 May 2007 and now the case is brought to the annulment proceedings before the ICSID ad hoc Committee;

· Govt. of Malaysia vs. PT Pabrik Kertas Tjiwi Kimia TBK (Case No: W-01-22-2003), Order in terms granted on 15/1/2008 for the appellant’s application to change the name of the parties on the Record of Appeal,  Pending hearing before the Court of Appeal;
· Eng Hock Agency Sdn. Bhd & Thai Gypsum Products Public Co. Ltd vs. Government of Malaysia (Case No: P-01-76-2001), pending appeal before the Court of Appeal; and
· M/s Allied Enterprises vs. The Designated Authority & Ors. (Appeal against Notification No. 108/2007 dated 25.09.2007 & Final Findings dated 23.08.2007 in the Anti-Dumping investigation concerning imports of Presensitized Positive Offset Plates originating in or exported from Bulgaria, China PR, Malaysia, Singapore and South Korea), pending hearing before the Customs, Excise and Service Tax Appellate Tribunal, New Delhi, India (“Tribunal”). 




	Malaysia’s Approach to Dispute Mediation in 2008

	Section
	Improvements Implemented Since Last IAP
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	Malaysia has efficient and effective mechanisms for resolving disputes between governments. 

Provisions for dispute settlement are included in all bilateral trade agreements. As of to date, Malaysia has signed 62 bilateral trade agreements. Malaysia is also party to 89 regional trade and investment agreements.
With regard to the ongoing negotiations on the review of WTO Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU), Malaysia generally agrees on the need to clarify and improve certain elements of DSU, such as the consent of parties in certain dispute settlement procedure. 
Source: www.miti.gov.my

	Malaysia aims for a cooperative and amicable approach in the settlement of disputes with other governments with due regard to international law principles on peaceful means to settle international disputes. To this end, Malaysia has incorporated provisions for dispute settlement in all its bilateral trade agreements. 

Dispute settlement procedures in accordance with the WTO DSU are adhered to in order to settle trade disputes between governments. However, there are no cases involving Malaysia under WTO DSU from 2004 to date. 
Website:

www.rcakl.org.my
www.miti.gov.my
www.wto.org

	Malaysia will continue to promote the inclusion of provisions in multilateral and bilateral treaties which encourages amicable dispute settlement in negotiations for trade agreements with other countries.



	Disputes between Governments and Private Entities


	Malaysia has efficient and effective mechanisms for resolving disputes between governments and private entities.

- To date, Malaysia has signed 72 Bilateral Investment Guarantee Agreements.
- Malaysia has enacted the Arbitration Act 2005 [Act 646], which came into force on 15 March 2006. This new Arbitration Act repeals the Arbitration Act 1952 [Act 93] and the Convention on the Recognition and Enforcement of Foreign Arbitral Awards Act 1985 [Act 320]. The implementation of the Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958 (“New York Convention”) is now made effective under section 38 of Act 646.

The main objective of Act 646 is to reform the law relating to domestic and international arbitration, 

Act 646 also seeks to promote consistency of domestic law with international regimes based on UNCITRAL model law.


	Malaysia is a party to the Convention on the Settlement of Investment Disputes Between States and Nationals of Other States (Washington Convention) on 8 August 1966. By virtue of Articles 33 and 44 of the Washington Convention, the Conciliation Rules or Arbitration Rules of the International Centre for Settlement of Investment Disputes (ICSID) would be applicable. 

In negotiations for trade agreements and investment guarantee agreements (IGAs), Malaysia’s policy is to include investor-State dispute settlement procedures which require the resolution of disputes through amicable consultation and negotiation before more formal dispute resolution mechanisms are undertaken. 

The Ministry of International Trade and Industry is also in the process of reviewing the standard template for Malaysia’s IGA, which includes the provisions on Investor-State Dispute Settlement (“ISDS”). Thus, the ISDS provisions are being re-looked in order to make them up-to-date with the current international arbitration practice.  

On June 14, 2005, an arbitration proceeding was initiated by Malaysian Historical Salvors Sdn. Bhd, (“Claimant”) against Malaysia before ICSID (ICSID Case No. ARB/05/10), invoking the Investor-State Dispute Settlement provision of the bilateral investment treaty between Malaysia and United Kingdom. The Tribunal rendered an Award on May 17, 2007, dismissing the claim for lack of jurisdiction. The Claimant subsequently initiated an Annulment proceeding against the Award, which is still pending to date. 

Malaysian dispute resolution services include:

· The Regional Centre for Arbitration Kuala Lumpur aims to provide a neutral system for the settlement of disputes in trade, commerce and investment within the Asia-Pacific region. 


 See: www.rcakl.org.my
· The Malaysian Institute of Arbitrators promotes and provides alternative dispute resolution services. The Malaysian Institute of Arbitrators ("MIArb") was established in 1991.  The main goals and purposes of MIArb, amongst others, are :
(1) to promote the facilities for the determination of disputes by the arbitration process; 

(2) to provide training and educational facilities for members who are desirous of becoming arbitrators and to promote the study of the law and practice relating to arbitration, subject to the Education Act, 1961; and

(3) to provide for the appointment of arbitrators for the settlement of disputes

The Malaysian Mediation Center (“MMC”) is a body established under the auspices of the Bar Council with the objective of promoting mediation as a means of ADR, and to provide a proper avenue for successful dispute resolutions. These Centres operate under a set of Mediation Rules and Code of Conduct formulated for a variety of matters relating to mediation, including the cost of such mediation process. The MMC also has the responsibility to provide mediation workshops and training programmes for those interested in becoming mediators.

	Malaysia will continue to promote and encourage the establishment and practice of dispute settlement which incorporates alternative disputes resolutions.
Malaysia is currently considering the feasibility of enacting a Mediation Bill. The appropriate legal framework for mediation to be an alternative to arbitration and the courts as a dispute resolution mechanism is under discussions.


	Disputes between Private Parties


	Malaysia currently has effective mechanism for resolving disputes between private parties.
	Section 4 of Act 646 provides that any dispute which parties have agreed to submit to arbitration under an arbitration agreement may be determined by arbitration unless the arbitration agreement is contrary to public policy.

Dispute resolution by way of arbitration, mediation or conciliation is also provided under the rules of the RCAKL.

Malaysia is also a party to the New York Convention, which is implemented domestically under section 38 of Act 646. 

	Even though Act 646 has just recently been enacted, Malaysia is still considering ways to improve its national law on arbitration. For example, the Attorney General’s Chambers has taken the initiative to form a committee to study the effective implementation of the new law. The Committee is currently studying some practical issues relating to the effectiveness of Act 646 and its implementation, and ways in order to enhance the existing legal framework. 

Malaysia is currently considering the feasibility of enacting a Mediation Bill. The appropriate legal framework for mediation to be an alternative to arbitration and the courts as a dispute resolution mechanism is under discussions.


	Transparency 


	Malaysia has a transparent mechanism for dispute resolution.

	RCAKL has its own website to create public awareness of its role and functions in facilitating settlement of trade disputes. In this regard, RCAKL publishes its RCAKL Arbitration Rules, UNCITRAL Arbitration Rules and RCAKL Newsletter.

See: www.rcakl.org.my
Malaysia has published its laws and regulations, including those pertaining to trade and investment, which are available online on  www.lawnet.com.my
Malaysia has also published its administrative guidelines, circulars and policies pertaining to trade and investment at the following websites:

· www.miti.gov.my;

· www.mida.gov.my;

· www.epu.gov.my;

· www.bnm.gov.my;

· www.matrade.gov.my.

With respect to mediations carried out under the MMC, the MMC Code of Conduct and Mediation Rules would apply. 

For arbitrations and/or mediations carried out by industries, they are governed by the arbitration/ mediation rules as applied by the respective organisation, in particular:

· For CIDB, the CIDB Mediation Rules would apply and is available at www.cidb.gov.my/cidbweb/corporate/regulations/mediation-intro-en.html

	In a number of negotiations being undertaken by Malaysia with other countries in relation to bilateral and multilateral trade agreements, new approaches to transparency in dispute resolution were discussed. Amongst others, it was proposed that a third party be allowed to participate in the arbitral proceeding as amicus curae. It was also proposed that all the documents in relation to the proceeding be published and distributed to the public. Malaysia is seriously looking into these developments before policy decisions related thereto are made. 


	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	-
	-
	-

	Independent Review Procedures


	-
	As a general rule, section 36 of Act 646 provides that an arbitral award shall be final and binding on the parties. However, Act 646 also provides for recourse against award, namely the grounds in which an award can be set aside or its recognition be refused.

Section 37 of Act 646 provides:

“(1) An award may be set aside by the High Court only if—

(a) the party making the application provides proof that—

(i) a party to the arbitration agreement was under any incapacity;

(ii) the arbitration agreement is not valid under the law to which the parties have subjected it, or, failing any indication thereon, under the laws of Malaysia;

(iii) the party making the application was not given proper notice of the appointment of an arbitrator or of the arbitral proceedings or was otherwise unable to present that party's case;

(iv) the award deals with a dispute not contemplated by or not falling within the terms of the submission to arbitration;

(v) subject to subsection (3), the award contains decisions on matters beyond the scope of the submission to arbitration; or

(vi) the composition of the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the parties, unless such agreement was in conflict with a provision of this Act from which the parties cannot derogate, or, failing such agreement, was not in accordance with this Act; or


(b) the High Court finds that—

(i) the subject-matter of the dispute is not capable of settlement by arbitration under the laws of Malaysia; or

(ii) the award is in conflict with the public policy of Malaysia.”

Section 39 of Act 646 provides:

“(1) Recognition or enforcement of an award, irrespective of the State in which it was made, may be refused only at the request of the party against whom it is invoked—

(a) where that party provides to the High Court proof that—

(i) a party to the arbitration agreement was under any incapacity;

(ii) the arbitration agreement is not valid under the law to which the parties have subjected it, or, failing any indication thereon, under the laws of Malaysia;

(iii) the party making the application was not given proper notice of the appointment of an arbitrator or of the arbitral proceedings or was otherwise unable to present that party's case;

(iv) the award deals with a dispute not contemplated by or not falling within the terms of the submission to arbitration;

(v) subject to subsection (2), the award contains decisions on matters beyond the scope of the submission to arbitration;

(vi) the composition of the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the parties, unless such agreement was in conflict with a provision of this Act from which the parties cannot derogate, or, failing such agreement, was not in accordance with this Act; or

(vii) the award has not yet become binding on the parties or has been set aside or suspended by a court of the country in which, or under the law of which, that award was made; or

(b) if the High Court finds that—

(i) the subject-matter of the dispute is not capable of settlement by arbitration under the laws of Malaysia; or

(ii) the award is in conflict with the public policy of Malaysia.”

	No further action planned.


	Improvements in Malaysia Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	Malaysia aims for a cooperative and amicable approach in the settlement of disputes with other governments. To this end, Malaysia has incorporated provisions for dispute settlement in all its bilateral trade agreements.


	Malaysia has included dispute settlement provisions in all of its bilateral agreements since 1996.

	Disputes between Governments and Private Entities


	In negotiations for trade agreements and IGAs, Malaysia’s policy is to include dispute settlement procedures which requires the resolution of disputes through amicable consultation and negotiation before more formal dispute resolution mechanisms are undertaken. Under the IGAs, parties may refer their disputes to ICSID if both parties are parties to the Washington Convention. If one or both Parties are not parties to the Convention, the dispute may be referred to an arbitral tribunal constituted in accordance with the IGA. The reference to the Washington Convention allows an investor to bring a direct action against the host country, without the need to involve the investor’s own government.


	Malaysia has followed international accepted procedures and norms for dispute mediation.

	Disputes between Private Parties


	The Arbitration Act 1952 [Act 93] provides for the law on arbitration in Malaysia. Section 34 of the Arbitration Act 1952 provides that enforcement proceedings in respect of an award arising from the Washington Convention or the UNCITRAL Arbitration Rules and the Rules of the RCAKL would be dealt with in accordance with the Washington Convention or the New York Convention as may be appropriate.


	Act 93 has been repealed by Act 646 which came into force 15 March 2006. Act 646 reforms the law relating to domestic arbitration, and provides for international arbitration, recognition and enforcement of awards for related matters. 



	Transparency 


	Malaysia’s laws and subsidiary legislation are published and made available to the public. 

	RCAKL has its own website to create public awareness of its role and functions in facilitating settlement of trade disputes. 

See: www.rcakl.org.my
Malaysia has published its laws and regulations, including those pertaining to trade and investment, which are available online on  www.lawnet.com.my
Malaysia has also published its administrative guidelines, circulars and policies pertaining to trade and investment at the following websites:

· www.miti.gov.my;

· www.mida.gov.my;

· www.epu.gov.my;

· www.bnm.gov.my;

· www.matrade.gov.my.

With respect to mediations carried out under the MMC, the MMC Code of Conduct and Mediation Rules would apply. 

For arbitrations and/or mediations carried out by industries, they are governed by the arbitration/ mediation rules as applied by the respective organisation, in particular:

· For CIDB, the CIDB Mediation Rules would apply and is available at www.cidb.gov.my/cidbweb/corporate/regulations/mediation-intro-en.html
In addition, in a number of negotiations being undertaken by Malaysia with other countries in relation to bilateral and multilateral trade agreements, new approaches to transparency in dispute resolution were discussed. Amongst others, it was proposed that a third party be allowed to participate in the arbitral proceeding as amicus curae. It was also proposed that all the documents in relation to the proceeding be published and distributed to the public. Malaysia is seriously looking into these developments before policy decisions related thereto are made. 


	Recognition of arbitration agreements and Enforcement of arbitration awards


	Malaysia is party ot the New York Convention, which is implemented under section 38 of Act 646.
	With the repeal of the Convention on the Recognition and Enforcement of Foreign Arbitral Awards Act 1985, the implementation of the New York Convention is now made effective under Act 646. As such, the effectiveness of the new law as regards the recognition of arbitration agreements and enforcement of arbitration awards under the New York Convention is yet to be tested.
However, the Attorney General’s Chambers of Malaysia has already taken the initiative to form a committee to study the effective implementation of the new law. The Committee is currently studying some practical issues relating to the effectiveness of Act 646 and its implementation, and ways in order to enhance the existing legal framework.



	Independent Review Procedures


	Act 93 provides that an award shall be final and binding unless the parties agree otherwise. Section 17 of Act 93 provides:

“Unless a contrary intention is expressed therein, every arbitration agreement shall, where such a provision is applicable to the reference, be deemed to contain a provision that the award to be made by the arbitrator or umpire shall be final and binding on the parties and the persons claiming under them respectively.” 
Act 93 also provides that the parties to an arbitral proceeding could refer the arbitration to the High Court, whereby the latter may remit the matters referred to the arbitrator for award.

Section 23 of Act 93 provides:
“(1) In all cases of reference to arbitration, the High Court may from time to time remit the matters referred, or any of them, to the reconsideration of the arbitrator or umpire. 

(2) Where an award is remitted, the arbitrator or umpire shall, unless the order otherwise directs, make his award within three months after the date of the order.”
Act 93 further provides that an award can be set aside if the arbitrator has misconducted himself or the proceedings, or that the award or arbitration has been improperly procured.

Subsection 24(2) of Act 93 provides:

“(2) Where an arbitrator or umpire has misconducted himself or the proceedings, or an arbitration or award has been improperly procured, the High Court may set the award aside.”

	As a general rule, section 36 of Act 646 provides that an arbitral award shall be final and binding on the parties. However, Act 646 also provides for recourse against award, namely the grounds in which an award can be set aside or its recognition be refused.

Section 37 of Act 646 provides:

“(1) An award may be set aside by the High Court only if—

(a) the party making the application provides proof that—

(i) a party to the arbitration agreement was under any incapacity;

(ii) the arbitration agreement is not valid under the law to which the parties have subjected it, or, failing any indication thereon, under the laws of Malaysia;

(iii) the party making the application was not given proper notice of the appointment of an arbitrator or of the arbitral proceedings or was otherwise unable to present that party's case;

(iv) the award deals with a dispute not contemplated by or not falling within the terms of the submission to arbitration;

(v) subject to subsection (3), the award contains decisions on matters beyond the scope of the submission to arbitration; or

(vi) the composition of the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the parties, unless such agreement was in conflict with a provision of this Act from which the parties cannot derogate, or, failing such agreement, was not in accordance with this Act; or


(b) the High Court finds that—

(i) the subject-matter of the dispute is not capable of settlement by arbitration under the laws of Malaysia; or

(ii) the award is in conflict with the public policy of Malaysia.”

Section 39 of Act 646 provides:

“(1) Recognition or enforcement of an award, irrespective of the State in which it was made, may be refused only at the request of the party against whom it is invoked—

(a) where that party provides to the High Court proof that—

(i) a party to the arbitration agreement was under any incapacity;

(ii) the arbitration agreement is not valid under the law to which the parties have subjected it, or, failing any indication thereon, under the laws of Malaysia;

(iii) the party making the application was not given proper notice of the appointment of an arbitrator or of the arbitral proceedings or was otherwise unable to present that party's case;

(iv) the award deals with a dispute not contemplated by or not falling within the terms of the submission to arbitration;

(v) subject to subsection (2), the award contains decisions on matters beyond the scope of the submission to arbitration;

(vi) the composition of the arbitral tribunal or the arbitral procedure was not in accordance with the agreement of the parties, unless such agreement was in conflict with a provision of this Act from which the parties cannot derogate, or, failing such agreement, was not in accordance with this Act; or

(vii) the award has not yet become binding on the parties or has been set aside or suspended by a court of the country in which, or under the law of which, that award was made; or

(b) if the High Court finds that—

(i) the subject-matter of the dispute is not capable of settlement by arbitration under the laws of Malaysia; or

(ii) the award is in conflict with the public policy of Malaysia.”



