
	CHAPTER 8: COMPETITION POLICY

	Objective

APEC economies will enhance the competitive environment to increase consumer welfare in the Asia-Pacific region, taking into account the benefits and challenges of globalization, developments in the New Economy and the need to bridge the digital divide through better access by ICT, by:

a. introducing or maintaining effective and adequate competition policy and/or laws and associated enforcement policies;

b. promoting cooperation among APEC economies, thereby maximizing, inter-alia, the efficient operation of markets, competition among producers and traders, and consumer benefits; and

c. improving the ability of competition authorities, through enhanced capacity building and technical assistance, to better understand the impact of globalization and the New Economy.



	Guidelines

Each APEC economy will:

a.
review its respective competition policy and/or laws and the enforcement thereof taking into account the “APEC Principles to Enhance Competition and Regulatory Reform”; 

b.
enforce competition policies and/or laws (including those prohibiting anticompetitive practices that prevent access to ICT and other new technologies) to ensure protection of the competitive process and promotion of consumer welfare, innovation, economic efficiency and open markets;

c.
implement and maintain standards consistent with the APEC Transparency Standards; 

d.
disclose any pro-competitive efforts undertaken (e.g. enactment of competition laws, whether comprehensive or sectoral);

e.
implement as appropriate technical assistance in regard to policy development, legislative drafting, and the constitution, powers and functions of appropriate enforcement agencies;

f.
establish appropriate cooperation arrangements with other APEC economies, including those intended to address the digital divide; and

g.
undertake additional step as appropriate to support the development of the New Economy and to ensure the efficient functioning of markets.



	Collective Actions
APEC economies will:

a. gather information and promote dialogue on and study; 

(i)
the objectives, necessity, role and operation of each APEC economy's competition policy and/or laws and administrative procedures, thereby establishing a database on competition policy; 

(ii)
competition policy issues that impact on trade and investment flows in the Asia-Pacific region;

(iii)
exemptions and exceptions from the coverage of each APEC economy’s competition policy and/or laws in an effort to ensure that each is no broader than necessary to achieve a legitimate and explicitly identified objective;

(iv) 
areas for technical assistance and the modalities thereof, including exchange and training programs for officials in charge of competition policy, taking into account the availability of resources; and

(v) 
the inter-relationship between competition policy and/or laws and other policies related to trade and investment;

b.
deepen competition policy dialogue between APEC economies and relevant international organizations; 

c.
continue to develop understanding in the APEC business community of competition policy and/or laws and administrative procedures;

d. 
continue to develop an understanding of competition policies and/or laws within their respective governments and within relevant domestic constituencies, thereby fostering a culture of competition;

e.
encourage cooperation among the competition authorities of APEC economies with regard to information exchange, notification and consultation;

f.
contribute to the use of trade and competition laws, policies and measures that promote free and open trade, investment and competition; 

g.
encourage all APEC economies to implement the “APEC Principles to Enhance Competition and Regulatory Reform and the APEC Transparency Standards on Competition Law and Policy; and

h.
undertake capacity building programs to assist economies in implementing the “APEC Principles to Enhance Competition and Regulatory Reform”.  

The current CAP relating to competition policy can be found in the Competition Policy Collective Action Plan


	The Philippines’s Approach to Competition Policy in 2008
The Philippines, through constitutional and statutory provisions, encourages competition for a healthier business environment. The Philippine Constitution mandates that the State must protect Philippine enterprises against unfair foreign competition and trade practices. The Constitution also prohibits monopolies and combinations that restrict trade or abet unfair competition.


The basic statute which prohibits unfair trade practices, monopolies and combinations in restraint of trade is the Law on Monopolies and Combinations under RA 3247, as amended and the Revised Penal Code, as amended by RA 1956. The law deters any person, firm or entity from monopolizing or attempting to monopolize, or from taking part in any conspiracy or combination in the form of trust in restraint of trade or commerce or from restraining free market competition. The objective is to promote efficiency by effectively promoting desirable competition resulting in increased output, faster economic growth and lower prices of goods and services.


Other competition-related laws/statutes include relevant provisions in, among others the Civil Code, Corporation Code, Securities Regulation Code, Intellectual Property Code, Price Act and Consumer Act.   


Enforcement of competition-related laws/statutes and, consequently, regulation or monitoring of unfair trade practices and anti-competitive behavior is vested in numerous agencies.




	The Philippines’s Approach to Competition Policy in 2008

	Section
	Improvements Implemented Since Last IAP
	Current Competition Policies / Arrangements
	Further Improvements Planned

	General Policy Framework, 

including Implementation of APEC 

Leaders’ Transparency Standards 

on Competition Law and Policy(  


	Filed new bills on competition policy at the 14th Congress.
	The Philippines, through constitutional and statutory provisions, encourages competition for a healthier business environment. The Philippine Constitution mandates that the State must protect Philippine enterprises against unfair foreign competition and trade practices. The Constitution also prohibits monopolies and combinations in restraint of trade or unfair competition.

The basic statute which prohibits unfair trade practices, monopolies and combinations in restraint of trade is the Law on Monopolies and Combinations under RA 3247, as amended and the Revised Penal Code, as amended by RA 1956. The law deters any person, firm or entity from monopolizing or attempting to monopolize, or from taking part in any conspiracy or combination in the form of trust in restraint of trade or commerce or from restraining free market competition. The objective is to promote efficiency by effectively promoting desirable competition resulting in increased output, faster economic growth and lower prices of goods and services.

Other competition-related laws/statutes include, among others:  ·

· the Civil Code of the Philippines,  which allows the collection of damages arising from unfair competition;

· the Corporation Code of the Philippines which provides for rules regarding mergers and consolidations, and the acquisition of all or substantially all the assets or shares of 
stock of corporations; 

· RA 8799 (The Securities Regulation Code) which proscribes fraud, manipulation of security prices and insider trading; and provides protection to shareholders through tender offers, among others; 
· the Intellectual Property Code of the Philippines which penalizes patent, trademark and copyright infringement. It 
enumerates 14 provisions under Section 87 of the Code in technology transfer contracts that are deemed prima facie to have adverse effect on competition and trade;

· the Price Act which defines and identifies illegal acts of price manipulation such as hoarding, profiteering and cartels; 
· the Consumer Act of the Philippines which provides for consumer product quality and safety standards; and

· RA 8751 (Strengthening the Mechanism for the Imposition of  Countervailing Duties) and RA 8752 (Anti-Dumping Act of 
1999) deals with unfair trade practices of subsidization and dumping.

Although the Philippines has statutes which prohibit unfair trade practices, it does not have a comprehensive competition law and policy.  The Philippines does not discriminate in the application of competition-related laws and statutes. 

The Philippines maintains transparency in all its actions as part of the democratic process. Public hearings or consultations are usually conducted in the formulation of policies. As a general rule, laws, rules and regulations take effect  only after 15 days following complete publication in the Official Gazette or in a newspaper of general circulation in the Philippines unless otherwise provided.

The enforcement of competition laws is vested in numerous agencies.

New bills on competition policy were filed in the current 14th Congress.  Deliberations have started at the House Committee on Trade on three (3) legislative measures.  On the Senate side, public hearings were conducted by the Senate Committee on Trade and Commerce on three (3) draft bills.  A Senate technical working group has been formed to consolidate the bills.

	The Philippines will: 

· continue to review existing laws on competition to improve the competition policy regime; 

· endeavor to put in place a clear anti-trust policy regime;
· continue to refine competition policy bills; and
· continue advocacy programs on competion policy in cooperation international organizations (JICA, UNCTAD).

	Reviews of Competition Policies and/or Laws


	-
	The Philippines continues to review its existing laws on competition with a view to improving the competition environment. Several competition-related bills have been filed in Congress. See http://www.senate.gov.ph/ and http://www.congress.gov.ph/
The contact points for further information are:

The Chairman

Tariff Commission

Philippine Heart Center Building

East Avenue, Diliman

Quezon City, Philippines

Tel: (632) 433-5899
Fax: (632) 921-7960

E-mail: tarcm@pworld.net.ph
            tarcm@mydestiny.net 

The Director

Bureau of International Trade Relations

Department of Trade and Industry

361 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel: (632) 897-8290

Fax: (632) 751-3262

E-mail: bitr_mon@dti.dti.gov.ph

	See General Policy Framework

	Competition Institutions (Including Enforcement Agencies)


	-
	The Philippines has no central body dealing with anti-competitive activities.  Enforcement of laws, and consequently, regulation or monitoring of unfair trade practices and anti-competitive activities, is vested in numerous agencies.  The Department of Justice undertakes criminal prosecution of anti-competitive activities.

Enforcement of anti-competitive practices is undertaken by the following:

· the Department of Trade and Industry and its attached agencies, including the Bureau of Trade Regulation and Consumer Protection and Bureau of Product Standards which look out on consumer welfare and the Intellectual Property Office, which is in charge of the protection of intellectual property rights; 

· the Tariff Commission and the Bureau of Import Services of  the Department of Trade and Industry, which handles unfair trade practices of subsidization and dumping;
· the Department of Energy and the Energy Regulatory Board, which supervise and regulate power generation and oil 
companies;
· the Department of Transportation and Communications, through its attached agencies, namely, the National Telecommunications Commission, Land Transportation Franchising and Regulatory Board, Civil Aeronautics Board, Maritime Industry Authority and Philippine Ports Authority, which supervise and regulate the transportation and telecommunications industries; and

· the Securities and Exchange Commission, which supervises and monitors stock and non-stock corporations and regulate all forms of securities, brokers and dealers, financing companies and investment houses.

The contact points for further information are:

The Chairman

Tariff Commission

Philippine Heart Center Building

East Avenue, DilimanQuezon City, Philippines

Tel: (632) 433-5899 

Fax: (632) 921-7960
E-mail:   tarcm@pworld.net.ph;

tarcm@mydestiny.net

	-

	Measures to Deal with Horizontal Restraints


	-
	The following statutes proscribe anti-competitive activities:·

· the Law on Monopolies and Combinations under RA 3247, as amended, is the basic statute which prohibits unfair trade practices, monopolies and combinations in restraint of trade;
· the Revised Penal Code, as amended by RA 1956, contains anti-trust provisions which penalize “cartels” or monopolies and combinations in restraint of trade or commerce, the employment of artificial means against free competition in the market or effecting transactions as manufacturer, producer, processor or importer prejudicial to lawful commerce; 
· the Civil Code of the Philippines which allows the collection of damages arising from unfair competition; 

· RA 8799 (The Securities Regulation Code) which proscribes fraud, manipulation of security prices and insider trading; and provides protection to shareholders through tender offers, among others; 

· the Intellectual Property Code of the Philippines which penalizes patent, trademark and copyright infringement. It enumerates provisions under Section 87 of the Code in technology transfer contracts that are deemed prima facie to have adverse effect on competition and trade including those which restrict output, price-fixing and the like;

· the Price Act which defines and identifies illegal acts of price manipulation such as hoarding, profiteering and cartels; and 
· the Consumer Act of the Philippines covers deceptive, unfair and unconscionable sales acts and practices.

The contact points for further information are:

The Chairman

Tariff Commission

Philippine Heart Center Building

East Avenue, Diliman

Quezon City, Philippines

Tel: (632) 433-5899
Fax: (632) 921-7960
E-mail: tarcm@pworld.net.ph
            tarcm@mydestiny.net 

The Director

Bureau of International Trade Relations

Department of Trade and Industry

361 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel: (632) 897-8290

Fax: (632) 890-5149
E-mail: bitr_mon@dti.gov.ph

	See General Policy Framework

	Measures to Deal with Vertical Restraints


	-
	The following statutes prohibit anti-competitive activities:·

· the Law on Monopolies and Combinations under RA 3247, as amended, is the basic statute which prohibits unfair trade practices, monopolies and combinations in restraint of trade; 
· the Civil Code of the Philippines which allows the collection of damages arising from unfair competition;

· the Intellectual Property Code of the Philippines which penalizes patent, trademark and copyright infringement. It enumerates provisions under Section 87 of the Code in technology transfer contracts that are deemed prima facie to have adverse effect on competition and trade, including exclusive dealing and distribution agreements, resale price maintenance agreements, tie-ins and the like; and

· the Consumer Act of the Philippines covers deceptive, unfair and unconscionable sales acts and practices.

The contact points for further information are:

The Chairman

Tariff Commission

Philippine Heart Center Building

East Avenue,Diliman Quezon City, Philippines

Tel: (632) 926-2805

Fax: (632) 921-7960

E-mail:   tarcm@pworld.net.ph
tarcm@mydestiny.net 

The Director

Bureau of International Trade Relations

Department of Trade and Industry

375 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel: (632) 897-8290

Fax: (632) 890-5149
E-mail:   bitr_mon@dti.gov.ph

	See General Policy Framework


	Measures to Deal with Abuse of Dominant Position


	-
	Under the Philippine Constitution, the State is mandated to regulate or prohibit, when the public interest so requires, monopolies, combinations in restraint of trade and other unfair competition practices.

The following statutes also deal with abuses of dominant position:·

· the Law on Monopolies and Combinations under RA 3247, as amended, is the basic statute which prohibits unfair trade practices, monopolies and combinations in restraint of trade; 
· the Revised Penal Code, as amended by RA 1956, contains anti-trust provisions which penalize “cartels” or monopolies and combinations in restraint of trade or commerce, the employment of artificial means against free competition in the market or effecting transactions as manufacturer, producer, processor or importer prejudicial to lawful commerce; and

· the Consumer Act of the Philippines covers deceptive, unfair and unconscionable sales acts and practices.

The contact points for further information are:

The Chairman

Tariff Commission

Philippine Heart Center Building

East Avenue, Diliman

Quezon City, Philippines

Tel: (632) 433-5899
Fax: (632) 921-7960

E-mail:   tarcm@pworld.net.ph
tarcm@mydestiny.net 

The Director

Bureau of International Trade Relations

Department of Trade and Industry

375 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel: (632) 897-8290

Fax: (632) 890-5149
E-mail: bitr_mon@dti.gov.ph

	See General Policy Framework

	Measures to Deal with Mergers 

and Acquisitions


	-
	Batas Pambansa 178 (Corporation Code of the Philippines) provides for rules regarding mergers and consolidations and acquisition of all or substantially all the assets and shares of stock of corporations.  Problems concerning the problem of the probable abuse of dominant position or anti-competitive activities are pursued under applicable general laws such as the Revised Penal Code and the Civil Code, among others.

The contact points for further information are:

The Chairman

Tariff Commission

5/F Philippine Heart Center Building

East Avenue, Diliman

Quezon City, Philippines

Tel: (632) 926-2805 

Fax: (632) 921-7960

E-mail: tarcm@pworld.net.ph
             tarcm@mydestiny.net 

The Director

Bureau of International Trade Relations

Department of Trade and Industry

361 Senator Gil J. Puyat Avenue

Makati City 1200 Philippines

Tel: (632) 897-8290

Fax: (632) 890-5149 
E-mail: bitr_mon@dti.gov.ph
The Chairman

Securities and Exchange Commission

SEC Building, EDSA

Mandaluyong City, Philippines

Tel: (632) 584-5343
Fax: (632) 584-5498

	-

	Other Issues Addressed by Competition Policy


	-
	-
	-

	Co-operation Arrangements with other Member Economies


	-
	There are no cooperation arrangements per se, although the Philippines avails of technical assistance within APEC to review and develop its competition policies and laws.

	-

	Activities with other APEC Economies and in other International Fora


	Participated in seminars and trainings organized by APEC, ASEAN, JICA/JFTC, VCAD, KFTC/KOICA.
	The Philippines participates in policy dialogues and exchanges of information within APEC.  It has provided information relating to its competition laws to the APEC database on competition law and policy. 
It participated in various meetings, seminars and trainings organized by JICA/Japan Fair Trade Commission, Vietnam Competition Administration Department, Korea Fair Trade Commission, KOICA and ASEAN, including:

· a project proposal submission at KOICA’s Country Training Program for a seminar/workshop on the Implementation of a Comprehensive Competiiton Policy in the Philippines;

· a regional workshop on Competition Policy and Law: Charting Future Cooperation in ASEAN.
The Philippine Tariff Commission conducted an in-house training on the basic concepts and updates on Philippine competition policy.

The Philipppines participates in the ASEAN Consultative Forum for Competition, which has recommended the establishment of an ASEAN Experts Group on Competition.  ASEAN Economic Ministers endorsed this recommendation in August 2007.


	The Philippines will continue to participate in policy dialogues and information exchanges on competition policy within APEC and with other international organizations.

	Collective Actions


	-
	The relevant agencies continue to initiate activities which encourage understanding of competition policies and/or laws within the government and among relevant domestic constituencies to foster a culture of competition.

The Philippines collaborates with Congress and government agencies to accelerate the enactment of a comprehensive competition policy and law.  

The Tariff Commission has included competition policy in its advocacy program as part of the campaign to inform stakeholders of developments in international trade and tariff policy.


	-


	Improvements in Philippines’s Approach to Competition Policy since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position, including 

Implementation of APEC Leaders’ 

Transparency Standards on 

Competition Law and Policy(  


	In 1996, the Philippines had statutes which prohibited unfair trade practices. Under the Philippine Constitution, the State was mandated to regulate or prohibit, when the public interest so requires, monopolies, combinations in restraint of trade and other unfair competition practices.Separate legislation and/or case law also governed unlawful monopolies or combinations in restraint of trade or unfair competition behavior.


	Penalized patent, trademark and copyright infringement and enumerated 14 provisions under Section 87 of the Code in technology transfer contracts that are deemed prima facie to have adverse effect on competition and trade (RA 8293, The Intellectual Property Code of the Philippines) (1997).

Provided better protection to minority shareholders through mandatory tender offers and deterred market abuses and fraud through new prohibitions on insider trading, affiliated transactions by brokers and dealers, and segregation of functions of brokers and dealers  (RA 8799, The Securities Regulation Code) (2000).

Filed bills on competition policy at the 13th and 14th Congress (2004-2008).


	Reviews of Competition Policies 

and/or Laws


	In 1996, the Philippines had commenced the review of its competition-related laws.
	Took initial steps towards the formulation of a national competition policy framework by reviewing existing laws and statutes on competition (1999).



	Competition Institutions (Including Enforcement Agencies)


	The Philippines had no central body to deal with anti-competitive activities.  Enforcement of laws, and consequently, regulation or monitoring of unfair trade practices and anti-competitive activities, was vested in numerous agencies.  However, the Department of Justice undertook criminal prosecution of anti-competitive activities.


	-

	Measures to Deal with Horizontal Restraints 


	Existing legislation and/or case law governed unlawful monopolies or combinations in restraint of trade or unfair competition behavior.
	-

	Measures to Deal with Vertical Restraints


	-
	-

	Measures to Deal with Abuse of Dominant Position 


	Under the Philippine Constitution, the State was mandated to regulate or prohibit, when the public interest so requires, monopolies, combinations in restraint of trade and other unfair competition practices.Separate legislation and/or case law also governed unlawful monopolies or combinations in restraint of trade or unfair competition behavior.


	-

	Measures to Deal with Mergers and Acquisitions 


	The Corporation Code of the Philippines provided the rules regarding mergers and consolidations and acquisition of all or substantially all the assets and shares of stocks of corporations. Problems concerning the probable cause of abuse of dominant position or anti-competitive activities were pursued under applicable general laws such as the Revised Penal Code and the Civil Code, among others.


	-

	Other Issues Addressed by Competition Policy


	-
	-

	Co-operation Arrangements with other Member Economies


	None
	Availed of technical assistance within APEC to review and develop its competition policies and laws, including through a technical cooperation project with Australia for the formulation of a comprehensive competition policy framework (1999); participation in a study tour to observe the enforcement of competition policy; and formulation  of a model database and CGE analysis of the impact  of competition policy on the Philippine economy (2001). 


	Activities with other APEC 

Economies and in other International Fora


	-
	Conducted a seminar with the Korean Development Institute (June 2002).

Participated in seminars and trainings organized by APEC, AusAid, ASEAN, JFTC, JICA, KOICA, KFTC, VCAD (2002-2008



Appendix – APEC Leaders’ Transparency Standards on Competition Law and Policy and Regulatory Reform
Introduction

In October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that APEC sub-fora that have not developed specific transparency provisions should do so, and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on competition and deregulation for incorporation into the Leaders’ Statement were developed.

These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos, and provide specific guidance for implementation within the context of competition law and policy and regulatory reform.

Transparency Standards on Competition Law and Policy:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its competition laws, regulations, and progressively, procedures, administrative rulings of general application and judicial decisions of general application are promptly published or otherwise made available in such a manner as to enable interested persons and other Economies to become acquainted with them.

2.  In furtherance of paragraphs 4 and 5 of the General Principles of the Leaders’ Statement, each Economy will ensure that before it imposes a sanction or remedy against any person for violating its national competition law, it affords the person the right to be heard and to present evidence, except that it may provide for the person to be heard and present evidence within a reasonable time after it imposes an interim sanction or remedy; and that an independent court or tribunal imposes or, at the persons request, reviews any such sanction or remedy.  Proceedings subject to this paragraph are to be in accordance with domestic law.

Transparency Standards on Regulatory Reform:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its laws, regulations, procedural rules and administrative rulings of general application relating to regulatory reform are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.

2.  In furtherance of paragraphs 2 and 3 of the Leaders’ Statement, Economies recognize the importance of ensuring transparency in the regulatory reform process and of soliciting and responding to inquiries from interested persons and other Economies.  Accordingly, each Economy will, where possible (a) publish in advance regulatory reform measures that it proposes to adopt, and (b) provide where applicable interested persons a reasonable opportunity to comment on such proposed measures.  In addition, upon request from an interested person or another Economy, each Economy will endeavor to promptly provide information and respond to questions pertaining to any actual or proposed regulatory reform measure.

Confidential Information

Economies agree that nothing in these standards requires any Economy to disclose confidential information. (Note: The Leaders’ Statement includes a provision for the protection of confidential information.  This statement is included here to emphasize the importance of the protection of confidential information in the contexts of both competition law and policy and regulatory reform.) 

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Competition Law and Policy, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Competition Law and Policy, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.








