
	 CHAPTER 4: INVESTMENT

	Objective

APEC economies will achieve free and open investment in the Asia-Pacific region by:

a. liberalizing their respective investment regimes and the overall APEC investment environment by, inter-alia, progressively providing for MFN treatment and national treatment and ensuring transparency; 

b. facilitating investment activities through, inter-alia, technical assistance and cooperation, including exchange of information on investment opportunities; and,

c. implementing and maintaining standards  consistent with the APEC Leaders’ Transparency Standards.



	Guidelines
Each APEC economy will:

a.          progressively reduce or eliminate exceptions and restrictions to achieve the above objective, using as an initial framework the WTO Agreement, the APEC Non-Binding Investment Principles, the APEC Leaders’ Transparency Standards, any other international agreements relevant to that economy, and any commonly agreed guidelines developed in APEC including the Menu of  Options for Investment Liberalization and Business Facilitation;
b. 
seek to expand APEC’s network of bilateral and regional investment agreements and contribute to multilateral work on investment;

c.
facilitate investment flows within the Asia-Pacific region through promoting awareness of investment opportunities, undertaking capacity building and technical cooperation activities, and implementing measures such as those in the Menu of Options; and

d. 
examine ways to incorporate new investment forms and activities for the economic development of the Asia-Pacific region including investment forms and activities that support the new economy. 


	Collective Actions
APEC economies will:

1.
Transparency

Short-term

a.
Increase the transparency of APEC investment regimes by:

(i)
Updating the APEC Guidebook on Investment Regimes;

(ii)
Establishing software networks on investment regulation and investment opportunities;

(iii)
Improving the state of statistical reporting and data collection; 
(iv) Increasing understanding among member economies on investment policy-making issues; and

(v) Fully implementing and maintaining the APEC Leaders’ Transparency Standards.

2.
Policy Dialogue

Short-term

b.
Promote dialogue with the APEC business community on ways to improve the APEC investment environment.

c.
Continue a dialogue with appropriate international organizations dealing with global and regional investment issues.

3.
Study and Evaluation

Short-term

d.
Define and implement follow-on training to the WTO implementation seminars;
e.
Undertake an evaluation of the role of investment liberalization in economic development in the Asia-Pacific region.

f.
Study possible common elements between existing subregional arrangements relevant to investment.

Medium-term

g.
Refine APEC’s understanding of free and open investment.

Long-term

h.
Assess the merits of developing an APEC-wide discipline on investment in the light of APEC’s own progress through the medium-term, as well as developments in other international fora.
i.
Study the advantages and disadvantages of creating investment rules – bilateral, regional, or multilateral – with a view to fostering a more favorable investment environment in the Asia- Pacific region.
4.
Facilitation

Short-term and continuing
j.
Undertake practical facilitation initiatives by:

(i)
Progressively working towards reducing impediments to investments including those investments related to e-commerce;

(ii)
Undertaking the business facilitation measures to strengthen APEC economies; and

(iii)
Initiating investment promotion and facilitation activities to enhance investment flow within APEC economies.

5. Economic and Technical Cooperation

Short-term

k.
Identify ongoing technical cooperation needs in the Asia-Pacific region and organize training programs which will assist APEC economies in fulfilling APEC investment objectives.

6. Capacity Building Initiatives

l.
Undertake new activities that contribute to capacity building.

7. Menu of Options

m.
Ongoing improvement of the Menu of Options.
The current CAP relating to investment can be found in the Investment Collective Action Plan.
Participation on Collective Actions Plans

· Peru, attended the Seminar on Transnational Private Investment : Trends and Decision- Making, developed on May 19-20, 2006, in Ho Chi Minh, Viet Nam.

· Representants from Peru, attended the APEC 2006 Trade and Investment Fair and Worshop on Trade and Investment Promotion developed on September 23, 2006  in Ha Noi, Viet Nam.



	Peru’s Approach to Investment in 2007
By the end of  2006 and early 2007, Peru  implemented investment measures  in specific areas such as : negotiations of  international investment agreements with APEC member economies and business facilitation measures to improve the domestic business environment.  A bilateral investment agreement with Canada and a FTA with Chile were concluded. Regarding the removal of investment barriers and improvement of the investment climate, since 2005 the Private Investment Promotion Agency - ProInversión, in coordination with other public agencies and private entrepreneurial organizations and with the assistance of IFC, seeks to identify, solve difficulties and remove administrative barriers, which affect the production process and private investment.

Peru, promotes private investment through PROINVERSION, which is in charge of investment policy. PROINVERSION also provides investment and guidance services to national and foreign investors and develops promotion investment activities, including the concession program. For further statistics data and  information on Peru’s Investment matters, please visit : http://www.proinversion.gob.pe



	Peru’s Approach to Investment Measures in 2007

	Section
	Improvements Implemented Since Last IAP
	Current Investment Measures Applied
	Further Improvements Planned

	General Policy Framework

	On December 2006, Peru sent to OECD an application letter signed by the Peru’ s Chair of Cabinet and President of ProInversión, in order to adhere to OECD  Declaration on International Investment and Multinational Enterprises and Related Acts and to participate in the OECD Investment Committee.


	Local and foreign investment is aggressively promoted, through concessions schemes, in order to upgrade the economic infrastructure: development of transport networks (ports, airports and roads), telecommunication services, and energy.  A dynamic program to improve sanitation services with the participation of private investment is also under way.  Private Public Partnerships mechanisms are being applied in non-profitable projects. 

Investment promotion activities are being developed in order to attract foreign investment on those productive activities where Peru is considered to have special advantages, looking for improving international competitiveness and exportations.

	Application sent by Peru will be evaluated during OECD Session to be developed in October 2007

The promotion of private investment on infrastructure will continue.  A program for the construction and maintenance of 10000 kilometres of roads will be developed.

A comprehensive program including investment promotion on specific activities, such as agribusiness, biofuels, and petrochemical based on natural gas, the strengthening of small and medium local enterprises and the development of linkages with transnationals corporations operating in the country will be developed.



	Transparency
Implement APEC 

Leaders’ Transparency 

Standards on 

Investment(  


	Peru has included transparency provisions to its investment agreement model. 

Since March 2007, the Investment Promotion Agency provides a new “Investment Portal” with specialized information on sectors such as Agribusiness, Fishing, Mining, Infrastructure and Tourism.

For further statistics data and information on Peru’s Investment matters, please visit : 

http:// www.proinversion.gob.pe

	Publish or otherwise make investment measures available: 

According to the Constitution, all Laws including investment matters are to be published in order to enter into force. In this sense, government agencies use transparency mechanisms such as publication of information on the official gazette “El Peruano”, as well as online publication to make available enacted Laws and draft Laws for revision and discussion.

Where possible, publish proposed measures in advance and provide reasonable opportunity to comment.: 

The list of Draft Laws under discussions in the Congress  is published on  the following Web Site :

http://www.congreso.gob.pe
Promptly response to requests for information on actual or proposed measures and provide contact points:  

According to Law Nº 27806, the Peruvian State encourages transparency of the State's acts and the access to information produced by entities and institutions of Public Administration. Required information must be provided by competent Agencies in   a time span of seven days.
In this sense, in order to accomplish with the Law every agency has to designate a contact point.

Ensure procedures for prompt review/correction by independent, impartial bodies of final administrative actions in which parties can present their positions, decisions are based on evidence and submissions, and are implemented and govern the relevant authorities:

Legislative Decree Nº 757 establishes that any public authority, public official, employee from the central, local or regional governments must not incur in discriminatory treatment to investors. If so, they will be liable for the charges. Thus, in the event an entrepreneur feels threatened or affected by any law or government decision, he or she can file a lawsuit to the Judicial power or to the Market Access Commission. 

Foreign companies and investors should address complaints related to their economic activities in Peru to the same agencies that decide about complaints of local investors. 
Publish or otherwise make investment screening guidelines, if used, available.  

The enacted General Law on Administrative Procedures Nº 27444 consolidates all the administrative simplification measures.  These procedures were previously dispersed on regulations in different sectors. 

Publish or make available clear procedures for registration and licensing and any criteria for assessment of investment proposals:  

There is no special authorization or special licensing in the case of foreign investment. Public agencies shall approve and publish the pertaining Unique Text of Administrative Procedures (TUPA in Spanish) in order to avoid delays and facilitate start-up business activities.

These activities include operating license formalities in Municipal Governments, the Ministry of Production, the Ministry of Foreign Trade and Tourism, the Ministry of Agriculture, the Ministry of Energy and Mines, registration with the Taxpayers Registry (National Superintendence of Tax Administration) and registration with other institutions such as the Public Registry for real estate property, corporate bodies, individuals and goods and chattels.
Conduct reviews to ensure prior authorizations are simple and transparent: 

There is no prior authorization for foreign investment.

Make rules and other information on investment promotion available:

PROINVERSION provides information and guidance service for private investors, such as foreign investment statistics, legal framework, investors guidance, investments opportunities, links, Stability Legal Agreements and Bilateral Agreements signed by Peru.

For further information, please go to:

http://www.proinversion.gob.pe
Consider including transparency provisions in FTAs/RTAs containing investor/state dispute settlement: 

Transparency provisions are part of the current FTAs negotiations with Thailand and USA, as well as in the FIPA negotiations with Canada.

Update the APEC Investment Guidebook:
According to APEC- IEG CAPS, PROINVERSION will submitted Peru’s investment regime advances to the questionnaire required by IEG, in order to update the 6th edition of APEC Investment Guidebook.

	In order to provide more and specialized information to investors, ProInversión will develop new investment information services and keep basic information duly updated.



	Non-discrimination

	There has been no change since the last IAP was prepared  


	National treatment as well as the most favoured nation treatment regarding to post establishment is recognized in all Bilateral Investment Treaties signed by Peru. However, these principles are not agreed as to the establishment or acquisition of an investment, no special authorization neither performance requirement exists for foreign investments.

	To include non discrimination principles on the establishment and acquisition of investments in negotiations of international investment agreements.



	Expropriation and Compensation


	There has been no change since the last IAP was prepared  


	The political constitution of Peru, approved in 1993, guarantees property rights for foreigners and nationals. It sets forth that no person can be deprived of his property except by reason of nation  al security on public need, expressly declared by Law, and after payment in cash of a fair- value indemnity including redress for any possible damages.


	 

	Protection from Strife
 and Similar Events


	There has been no change since the last IAP was prepared  


	Foreign investors can access to the local courts for disputes, in the same condition than national investors. Besides, investors can have access to the following authorities:

· Tax and Customs Tribunals: When appropriate, companies or their investors are entitled to object payment of tax, contribution, rates, tolls, registration fees, duties, and other rights. 

National Agency for the Defence of Competition and Protection of Intellectual Property – INDECOPI: It is the competent body in case foreign investors lodge a claim for actions that affect the right participation of economic agents in the market. In that case, investors can attend the Commission on market access. It also considers distortions in loyal and honest competition between suppliers of goods and services, distortions in accessing or leaving the market, actions against the respect of intellectual property rights, copyrights and patent rights.

	 

	Transfers of capital related to investments

	There has been no change since the last IAP was prepared  


	No prior authorization is required for foreign exchange operations. Every individual or corporate body is entitled to remit abroad or keep foreign currency in the country. Convertibility or transfer of funds related to foreign investment is free. 

According to the current legislation, foreign investors are entitled to remit abroad the following, without prior authorization:

a. The full amount of their capital generated from investments registered with the competent agency (PROINVERSION), including the sale of shares, participation of rights, capital reduction or partial or total wind-up of the companies; and,

b. The full amount of verified dividends or net profits generated from their investments, as well as the payment for the use or usufruct of goods physically located in the country and registered with the national competent agency


	 

	Performance Requirements

	There has been no change since the last IAP was prepared  


	No selection mechanism or performance requirement is applied or demanded to foreign investment in Peru. Domestic and foreign investment are allowed in any generating- income economic activity in Peru, under any entrepreneurial or investment form allowed by Law. The regulating legal framework for foreign trade activities allows free importation of goods, without any restrictions, control or authorizations from the government.


	 

	Entry and Stay of Personnel

	There has been no change since the last IAP was prepared  
	Legislative Decree Nº 703 governs matters related to temporary entry and resident status for foreigners who due to their activities, require or wish to have their residence in Peru. The resident status can be obtained from migratory authorities in Peru. Hiring of foreign personnel is supported by some mechanisms according to specific requirements of each company.

Peru is a member of the APEC Business Travel Card scheme (ABTC).


	 

	Settlement of Disputes

	There has been no change since the last IAP was prepared  


	The Peruvian State encourages arbitration as a means to accelerate the settlement of disputes. Peru accepts international arbitration for the settlement of disputes.  The State, its officers, Central Administration, local administration, and any other person of public law, as well as companies managed by the State, are entitled to submit to national or international arbitration all controversies relating to their goods and obligations, in conformity with national laws or international treaties, in which Peru is a signatory country, provided any such controversies arise from its relationship with a company subject to private law or under a contract.

Since April 2001, over 100 centres of conciliation have been set up nationwide with almost 4,000 conciliators

Peruvian Bilateral Treatments offer the possibility of prompt settlement of disputes through conciliation previous to arbitration mechanism.

Peru is a member of the International Center of Settlement of Investments Disputes - ICSID -, and UNCITRAL, and is a party to the New York Convention on International Arbitration Awards.


	 

	Intellectual Property

	There has been no change since the last IAP was prepared  


	Legislation in force protects national or foreign intellectual and industrial property rights. Article 2, item 8) of the Political Constitution sets forth that every person has the right to freedom of intellectual, artistic, technical and scientific creation, as well as to the property of those creations and their product. Besides, complementary provisions focused on protection of intellectual property have been enacted. On industrial property, Legislative Decree Nº 823 is aimed at regulating and protecting the constitutive elements of intellectual property and invention patents. The protection of copyright is given through Legislative Decree Nº 822 – Law on Copyrights.

Contracts for the use of technology, patents, trademarks or another element of intellectual property of foreign origin, technical assistance, basic and detailed engineering, management and franchising are freely negotiated between parties and further registered with the National Institute of Defence of Competition and Protection of Intellectual Property – INDECOPI. The remittance of royalties is freely made through the national financial system, prior payment of any outstanding taxes.

Peru has adhered to the Paris Convention for the Protection of Industrial Property and the Inter-American Convention for the Protection of Trademarks and Commerce, Washington, D.C.

To further information please visit:

http://www.INDECOPI.gob.pe

	-

	Avoidance of Double Taxation

	Taxation Agreements with Spain and Brazil has been signed and will enter into force upon the approval of the Peruvian congress. 


	Negotiations with Thailand, Italy, France, Sweden and Switzerland are expected to be concluded.


	 

	Competition Policy and Regulatory Reform

	In 2006, Ministry of Economy and Finances establishes the consultation and pre publication system for all regulations related with the ministry’s functions, except for tax policy. (Ministerial Resolution N° 639-2006-EF).

In 2006, the Ministry of Economy and Finance conducts a short term program for review all technical regulations related with non tariff and technical barrier to trade. With the application program, all agencies had started a modification program in their regulations. This kind of program will conduct every 5 years.
Additionally, INDECOPI's Market Access Commission (CAM) has been checking strict compliance of the General Administrative Procedures Law, particularly its provision referred to the mandatory approval and maintenance of a Uniform Administrative Procedures Restatement by all branches of the Government (including regional and local authorities).


	Peruvian Government promotes and fosters free competition by :

a) Promoting the appropriate participation of economic agents in the market.

b) Encouraging loyal competition between suppliers of goods and services, and, 

c) Defending the respect of free competition in the international market. 

The National Institute of Defence of Competition and Protection of Intellectual Property – INDECOPI - is the agency in charge of avoiding the existence of monopolistic practices and restrictive measures of competition in production and commercialization of goods and rendering of services. Likewise, it protects copyrights and the quality of products, under the current legal provisions.

With the purpose of regulating free competition in public utilities, Supervising Agencies for private investment have been set up in several sectors such as: Telecommunications (OSIPTEL), Drinking Water and Sewage Systems (SUNASS) Energy (OSINERG), Environment (CONAM), Transport (OSITRAN), Capital market- (CONASEV).
	 

	Business Facilitating Measures to Improve the Domestic Business Environment

	A system simplifying procedures to set up small enterprises is being developed through the electronic integration of various public entities.  At the beginning the system will work only in Lima, the capital city, and the largest business centers of the country.

The term to obtain operation permits in Lima has been reduced from 60 to 3 days, through a cooperation program with the IFC and the Municipality of Lima.

	To extend the scope of the system to cover all types of enterprises, progressively all over the country. 


	To extend the cooperation program with the IFC to other formalities and improve administrative simplification in other cities of the country.



	Other Investment Measures


	Existing bilateral treaties are being reviewed in order to determine whether they meet with the new standards.
	With the aim at consolidating a stable and predictable investment climate, Peru has improved the standards in the negotiation of International Investment Agreements.  The recent bilateral investment agreements and investment chapters in FTAs are based on a negative list approach, with national treatment principle applying from the establishment phase of the investment. A non performance requirement clause and transparency principles are also considered.   

 

Negotiations for the FTA with the USA were concluded in 2005 and the Peruvian Congress ratified the instrument in the first semester of 2006. Approval from the USA Congress is expected before the end of year 2007. 

Please refer to:

http://www.ustr.gov/assets/Trade_Agreements/Bilateral/Peru_TPA/Final_Texts/asset_upload_file483_9547.pdf 

Chile, the corresponding negotiations for a free trade agreement (including an investment chapter) were concluded on mid 2006. Please refer to:

http://www.mincetur.gob.pe/comercio/LEGAL/ace38/modificatorio/11Capitulo11_Inversion.pdf
The negotiations for the Foreign Investment Protection Agreement with Canada were concluded and the Agreement was signed on November 2006. Please refer to:

http://www.proinversion.gob.pe/RepositorioAPS/1/0/JER/ORDENAMIENTOINSTITUCIONALBASICO/FIPA Canada_ing.pdf

	Peru is looking to expand its network of bilateral investment treaties using a prototype similar to that of the NAFTA economies
In the context of Host Economy to APEC 2008, and to improve investment environment, Peru is organizing two seminars on:

· Good Governance on Investment Promotion

· Recent Trends on Liberalization and Facilitation in Infrastructure Investment




	Improvements in Peru’s Approach to Investment Measures since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Made to Date

	General Policy Framework

	During 1998 Peru has provided an investment treatment based on the principle of non discrimination, through existing clear rules and deeply analyzed actions aimed at promoting and increasing the flow of foreign investment.


	Foreign Investment treatment is provided with full- freedom policy measures, free access and competition in all economy activity.   Legal framework provides security and protection mechanisms for investment through legal stability and validity of laws, regulations and administrative guidelines on investment matters, and internationally through the subscription of Bilateral Agreements.

In 2002, PROINVERSION was created, as the single Private Investment Promotion Agency in charge of investment policy and coordinate all investment related activities.

Complementing issued laws and investment guidelines, in February 2004, the Peruvian Government enacted a Framework law for the Promotion of decentralized Investment and its regulation, and approved a Law that promotes investments in a decentralized way, as a tool to achieve integral, harmonic and sustained development for several Peruvian regions.

Local and foreign investment is aggressively promoted, through concessions schemes, in order to upgrade the economic infrastructure: development of transport networks (ports, airports and roads), telecommunication services, and energy.  A dynamic program to improve sanitation services with the participation of private investment is also under way.  Private Public Partnerships mechanisms are being applied in non-profitable projects. 

Negotiations for the FTA with the United States ended in December 2005 and the Congress approved it on 27 June 2006. The approval from the US Congress is expected for the current year.  The purpose of the FTA with the USA is to turn temporary preferential treatment granted to Peru, Colombia, Ecuador and Bolivia through the Andean Trade Promotion and Drug Eradication Act (ATPDEA) into permanent benefits.  Other concomitant goals includes the consolidation of trade policy reforms launched in the 1990s, attraction of investment, open access to US markets in the service sector, the  consolidation of government procurement areas and the enhancement of efficiency and growth.  The FTA will set new standards for trade in goods and services, and will  enhance protection of investments, laying the institutional foundation for further agreements with other economic groups, including the European Union. 

Negotiations for an FTA with Chile, has been concluded including an Investment Chapter upgrading of investment provisions included in a previous bilateral investment treaty.  Negotiations for similar FTA with Mexico, Thailand and Singapore are expected to be concluded soon.
Peru has just initiated the negotiations for an FTA with the EFTA and similar negotiations with Canada has also been launched. 
New liberalization measures on sectoral investment, include Law Nº 28278, Law of Radio and Television approved in July 2004 by Peru’s Government. This law extends foreign investment participation in television and radio companies. Article 24º of Law Nº 28278 introduced significant changes compared to past legislation, which reserved this sector for domestic investors.  The law permits foreign participation up to 40% of a company’s equity.


	Transparency
Implement APEC Leaders’ 

Transparency Standards on 

Investment(  


	The Transparency Principle is applicable to the elaboration and disclosure of laws approved by the Peruvian State, including those corresponding to foreign investment treatment.  The supply of information and administrative actions for the establishment and execution of foreign investment in Peru is widely covered.
	The Government of Peru continues to improvement Transparency by issuing the “Law of Transparency and access to Public information” and the “Law on Fiscal Responsibility and Transparency”.  Besides, the Government of Peru publishes the economic performance of the Peruvian Economy and economic forecasts that provides useful information to Business planning.

To increase Transparency, all Government entities including regional and local Governments must provide and disseminate public information and Data of their pertaining activities.

In the context to implement APEC Leaders’ Transparency Standards on Investment, Transparency provisions are part of the FTA negotiations with Thailand and the USA.

In April 2003, Peru provided investment information, in order to update the 5º edition of APEC Investment Guidebook published in August 2003.

In June 2007, Peru provided investment information, in order to update the 6º edition of APEC Investment Guidebook to be published during  2007


	Non-discrimination

	The legal framework for the treatment of foreign investment in force in Peru is based on the non-discrimination principle.  Foreign investors receive equal treatment to national investors as to the establishment, growth and protection of their investments in all sectors of productive activity.  There are neither sectoral restrictions for foreign investments nor activities reserved to national investment.


	 

	Expropriation and Compensation

	The Political Constitution of the country, approved in 1993, guarantees the right to property of both national citizens and foreigners, establishing that no person may be deprived of his property except for reasons of national security or public need, expressly declared by Law, and upon prior payment in cash of a just price for the value of the property including compensation for any possible damage:  should, in an expropriation process, the value assigned by the State to the property be challenged, there may be recourse to the Judiciary.


	In May 1999, Government enacted the Law Nº 27117 – General Law of Expropriation.



	Protection from Strife and Similar Events

	In case of non-fulfilment of legal provisions, foreign investors are entitled to resort to the following:

· Nation’s Public Prosecutor: in case of non-fulfilment or distortions in transparency of administrative formalities, as established in Chapter III of Legislative Decree Nº 757, the interested party may lodge a claim.

· Public Ministry: Investors from whom any public officers or employees request any grant, promise or any improper advantage in order to favour, perform or omit any procedure may report such facts to the internal control body of the respective entity and/or to the Public Ministry (Attorney General).

· Tax and Customs Tribunals: When appropriate, companies or their investors are entitled to object payment of tax, contribution, rates, tolls, registration fees, duties, and other rights. 

National Agency of Defence of Competition and Protection of Intellectual Property – INDECOPI: It is the competent body in case foreign investors lodge a claim for actions that affect the right participation of economic agents in the market.

	 

	Transfers of Capital Related to Investments

	Peruvian Legislation does not include restrictions on conversion or transference in freely convertible currency of funds related to foreign investment.  There isn’t any exchange control; no prior authorization is required to carry out exchange operations.  Any individual or company may remit foreign currency abroad or maintain it in the country.

According to existing regulations, foreign investors have the right to remit abroad in freely convertible currency, without the need for prior authorization, the following:

a.
The total amount of its capital generated by its investments registered in the competent body (the National Commission on Foreign Investment and Technology -CONITE) including the sale of stocks, equity holdings or rights, reduction of capital or total or partial closing of the companies;  and,

b.
The total amount of the proven dividends or net profits generated by the investments, as well as payments for the use or usufruct of goods physically located within the country and registered with CONITE, and royalties for the use and transference of technology.

Remittances of dividends and royalties are directly channelled through the banking system.

The stability of the freely available foreign currency system is included in the Agreements on legal stability signed in application of the pattern established by the Law on Fomenting Foreign Investment.

	Since May 2002, the Agency in charge to register foreign investment is PROINVERSION.

	Performance Requirements


	In Peru, no selection or action requisite mechanism is applied or required to foreign investment, except in the case of investments that enjoy benefits derived from a legal stability agreement subscribed with the State.  Investment of both a domestic as well as foreign nature can be carried out in any of the country's economic activities that generate income, in any business form and investment methods recognized by law.  

However, in the right to property, the Constitution establishes in the case of foreign investors, the prohibition of acquiring or possessing property, under any title whatsoever, within fifty kilometres of the country's borders, mines, lands, woods, water, combustibles or sources of energy, either directly or indirectly, individually or in association, under pain of loss, in benefit of the State, of the right acquired, excepting from this prohibition those cases declared as of public necessity by Supreme Decree.


	 

	Entry and Stay of Personnel

	Entry and sojourn of Foreign Personnel

Legislative Decree Nº 703 governs matters related to temporary entry and resident status for foreigners who, due to their activities, require or wish to have domicile in the country.  The resident status can be obtained with migratory authorities in Peru, as well as in Consulates of Peru abroad.

Hiring of foreign personnel is supported by some mechanisms according to specific requirements of each company.  Hiring of foreign personnel is based on Legislative Decree Nº 689, which sets forth that local companies are entitled to hire foreigners up to 20% of their work force, provided that their salaries do not exceed 30% of the total wages paid by the company. Employers shall be exempt from the limiting percentage in the case of highly skilled technical and professional personnel. Workers may freely remit their after-tax salaries abroad.


	In 2004, Peru implemented the APEC Business Travel Card Scheme-ABTC

	Settlement of Disputes

	The Peruvian Government encourages arbitration as a way to facilitate the settlement of disputes through the Law of Arbitration, approved in 1992. The State, its branch offices, Central, Regional and Municipal Governments, and other persons subject to public law, as well as the companies managed by the State, shall be authorized to submit to national or international arbitration all controversies relating to their goods and obligations. Peru is entitled in conformity with national laws or international treaties in which Peru is a signatory country, provided any such controversies arise from their relationship with a company subject to private law or under a contract.

Peru has signed the International Center of Settlement of Investment Disputes Convention – ICSID.


	Foreign investors can access local courts for disputes, in the same conditions as national investors.  Peruvian government encourages arbitration as a way to facilitate the settlement of disputes through the Law of Arbitration, approved by Law Nº 26572.

Since April 2001, over 100 centres of conciliation have been set up nationwide with almost 4,000 concilitiators.

	Intellectual Property 


	Legislation in force protects national or foreign intellectual and industrial property rights. Article 2, item 8) of the Political Constitution sets forth that every person has the right to freedom of intellectual, artistic, technical and scientific creation, as well as to the property of those creations and their product. Besides, complementary provisions focused on protection of intellectual property have been given. As to industrial property, Legislative Decree Nº 823 is aimed at regulating and protecting the constitutive elements of intellectual property and invention patents. The protection of copyright is given through Legislative Decree Nº 822 – Law on Copyrights.

Contracts for the use of technology, patents, trademarks or another element of intellectual property of foreign origin, technical assistance, basic and detailed engineering, management and franchising are freely negotiated between the parties and further registered with the National Institute of Defence of Competition and Protection of Intellectual Property – INDECOPI. The remittance of royalties is freely made through the national financial system, prior payment of the corresponding taxes.

Peru has adhered to the Paris Convention for the Protection of Industrial Property and the Inter-American Convention for the Protection of Trademarks and Commerce of Washington.


	 

	Avoidance of Double Taxation

	As to actions taken until 1998 to avoid Double Taxation, member countries (Bolivia, Ecuador, Colombia, Venezuela and Peru) of the Andean Pact (currently Andean Community) concluded in 1971 a Convention to avoid double taxation, through Decision 40.  Likewise, in the sixties, Peru concluded with Sweden an agreement to avoid double taxation on income tax and equity.


	Peru has subscribed with Chile Canada, Brazil and Spain respectively, Bilateral Agreements to avoid Double Taxation.

The Peruvian Government has in advance negotiations with Italy, France, Sweden and Switzerland.



	Competition Policy and Regulatory Reform

	The Peruvian State fosters and spreads free competition, promoting the appropriate participation of economic agents in the market, encouraging loyal competition between suppliers of goods and services, and, defending the respect of free competition in the international market. The National Institute of Defence of Competition and Protection of Intellectual Property – INDECOPI - created by Decree Law Nº 25868, is the agency in charge to prevent the existence of monopolistic practices and restrictive measures of competition in production and commercialization of goods and rendering of services. Likewise, it protects copyrights and the quality of products, under the current legal provisions.


	In 2006, Ministry of Economy and Finances establishes the consultation and pre publication system for all regulations related with the ministry’s functions, except for tax policy. (Ministerial Resolution N° 639-2006-EF).

In 2006, the Ministry of Economy and Finance conducts a short term program for review all technical regulations related with non tariff and technical barrier to trade. With the application program, all agencies had started a modification program in their regulations. This kind of program will conduct every 5 years.
Additionally, INDECOPI's Market Access Commission (CAM) has been checking strict compliance of the General Administrative Procedures Law, particularly its provision referred to the mandatory approval and maintenance of a Uniform Administrative Procedures Restatement by all branches of the Government (including regional and local authorities).



	Business Facilitating Measures to Improve the Domestic Business Environment 


	Foreign investment treatment is provided with full-freedom policy measures, free access and competition in all economic activity included those entrepreneurial activities carried out before by the State. The privatization process started by the Peruvian Government has generated the increase of foreign investment between 1993 and 1998. It is also worth to mention that in recent years, the confidence and safety climate offered by Peru to foreign investment made it possible for the channelling of important investments.  Those were directed to capitalize and strengthen companies already existing in the country and to set up and generate new ones.

	With the purpose of improving the technology of capacity the Peruvian Government is developing the Technology Innovation Centres- CITES.

To improve business facilitation mechanisms, the Peruvian Government  has created a private  investment  promotion agency : PROINVERSION

A system simplifying procedures to set up small enterprises is being developed through the electronic integration of various public entities.  At the beginning the system will work only in Lima, the capital city, and the largest business centers of the country.

The term to obtain operation permits in Lima has been reduced from 60 to 3 days, through a cooperation program with the IFC and the Municipality of Lima.



Appendix – APEC Leaders’ Transparency Standards on Investment

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.  

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed APEC sub-fora that have elaborated transparency provisions to review these regularly, and, where appropriate, improve, revise or expand them further.  Economies were further instructed that such revised transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on investment were developed for incorporation into the Leaders’ Statement.  These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos and also build on the Options for Investment Liberalization and Business Facilitation to Strengthen the APEC Economies – For Voluntary Inclusion in Individual Action Plans.  Economies agree to implement, in respect of investment, the General Principles contained in paragraphs 1 through 6 and paragraph 11 of the Leaders’ Statement.  

These principles provide specific guidance for implementation within an investment context.  

1.  Each Economy will, in the manner provided for in paragraph 1 of the Leaders’ Statement, ensure that its investment laws, regulations, and progressively procedures and administrative rulings of general application (“investment measures”) are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.  

2.  In accordance with paragraph 2 of the Leaders’ Statement, each Economy will, to the extent possible, publish in advance any investment measures proposed for adoption and provide a reasonable opportunity for public comment.  

3.  In accordance with paragraph 3 of the Leaders’ Statement, upon request from an interested person or another Economy, each Economy will:  (a)  endeavor to promptly provide information and respond to questions pertaining to any actual or proposed investment measures referred to in paragraph 1 above; and (b) provide contact points for the office or official responsible for the subject matter of the questions and assist, as necessary, in facilitating communications with the requesting economy.  

4. Where warranted, each Economy will ensure that appropriate domestic procedures are in place to enable prompt review and correction of final administrative actions, other than those taken for sensitive prudential reasons, regarding investment matters covered by these standards, that: (a) provide for tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the investment matter; (b) provide parties to any proceeding with a reasonable opportunity to present their respective positions; (c) provide parties to any proceeding with a decision based on the evidence and submissions of record or, where required by domestic law, the record complied by the administrative authority; and (d) ensure subject to appeal or further review under domestic law, that such decisions will be implemented by, and govern the practice of, the offices or authorities regarding the administrative action at issue.  

5.  If screening of investments is used based on guidelines for evaluating projects for approval and for scoring such projects if scoring is used, each Economy will promptly publish and/or make publicly available through other means those guidelines.  

6. Each Economy will maintain clear procedures regarding application, registration, and government licensing of investments by:  (a)  publishing and/or making available clear and simple instructions, and an explanation of the process (the steps) involved in applying/government licensing/registering; and (b) publishing and/or making available definitions of criteria for assessment of investment proposals.  

7.  Where prior authorization requirement procedures exist, each Economy will conduct reviews at the appropriate time to ensure that such procedures are simple and transparent.  

8.  Each Economy will make available to investors all rules and other appropriate information relating to investment promotion programs.  

9. When negotiating regional trade agreements and free trade agreements that contain provisions with an investor/state dispute settlement mechanism, each Economy should consider whether or not to include transparency provisions along the following lines: allowing public access to documents submitted to or issued by the investor/state arbitration tribunal; providing for open hearings before the investor/state arbitration tribunal; and authorizing investor/state arbitration tribunals to accept and consider submissions from other persons and entities who are not parties to the dispute.  Consistent with paragraph 11 of the Leaders’ Statement, appropriate exceptions for confidentiality should be made.

10.  Each Economy will participate fully in APEC-wide efforts to update the APEC Investment Guidebook.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Investment, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� attached at the end of this document.


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Investment, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� attached at the end of this document. Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.





  





