
	CHAPTER 7: INTELLECTUAL PROPERTY RIGHTS

	Objective

APEC economies will:

a.
in conformance with the principles of the TRIPS Agreement:

· ensure adequate and effective protection, including legislation, administration and enforcement of intellectual property rights, 
· foster harmonization of intellectual property rights systems in the APEC region, promote transparency strengthen public awareness activities, 

· strengthen public awareness activities, and 

· promote dialogue on emerging intellectual property policy issues, with a view to further improve intellectual property rights protection and use of the intellectual property rights systems for the social and economic benefit of members.

b. address the challenges for intellectual property rights arising from the rapid growth and developments of the New Economy by:

· establishing legal frameworks to promote creative endeavor and encourage on-line activity;

· ensuring a balance between the different rights and interests of copyright owners, users and distributors;

· establishing an appropriate balance among all stakeholders, including content providers and ISPs in terms of the liabilities for infringing intellectual property on-line; and

· providing incentives for innovation without sacrificing the community’s interest in reasonable access to information.



	Guidelines

Each APEC economy will: 

a.
ensure that intellectual property rights are granted through expeditious, simple, and cost-effective procedures;

b.
ensure that adequate and effective civil and administrative procedures and remedies are available against infringement of intellectual property rights; 

c.      implement and maintain standards  consistent with the APEC Leaders’ Transparency Standards; and

d.
provide and expand bilateral technical cooperation in relation to areas such as patent search and examination, computerization and human resources development in order to ensure adequate intellectual property right protection in compliance with the TRIPS Agreement.



	Collective Actions

APEC economies will take the following collective actions:

a.
Deepening the Dialogue on Intellectual Property Policy;

b.
Support for Easy and Prompt Acquisition of Rights:

(i)
Participation in International IP-related Systems

(ii)
Establishing Internationally Harmonized IPR Systems

(iii)
Cooperation on Searches and Examinations;

c.
Electronic Processing of IPR-related Procedures:

(i)
Electronic Filing Systems
(ii)
Dissemination of Information by Electronic Means;

d.
Appropriate Protection of IPR in New Fields:

(i)
Protection for Biotechnology and Computer-related Inventions

(ii)
Protection for Geographical Indications

(iii)
Electronic commerce;

e.
Cooperation for Improvements to the Operation of IP System;
f.
Establishing Effective Systems for IPR Enforcement:

(i)
Establishment of Enforcement Guidelines

(ii)
Exchange of Information Concerning IPR Infringement

(iii)
Cooperation with other fora/authorities

g.
Promoting IP Asset Management in APEC Economies;

h.
Raising Public Awareness;

i.
Facilitation of Technology Transfer through Ensuring IP Protection. 
The current CAP relating to intellectual property rights can be found in the Intellectual Property Rights Collective Action Plan.



	Chile’s Approach to Intellectual Property Rights in 2007



	Chapter 7: Chile’s General Approach to Intellectual Property Rights in 2007

	Section
	 Improvements Implemented Since Last IAP
	Current Situation Regarding Laws and Administrative Procedures
	Further Action  Planned

	TRIPS implementation 


	Two sets of amdendemnents were passed before the Chilean Congress in order to implement the TRIPS provisions. The first in November 2003 and the last in March 2005

The  Law No 19.996, enacted in March 2005 and that came into force on December 2005 incorporated the final legal ammendements, necessary to comply with the provision of TRIPS in trademarks, patentes, industrial designs, undiscolesd information, enforcement, geogrpahical indications and layout desingns. This leaved Chile´s intellectual property system in fully compliance with TRIPs. 

	Chilean intellectual property legislation is in line with the TRIPS Agreement. Recent international comparative studies have demonstrated that the protection of intellectual property rights in Chile is adequate to develop trade and investment flows.


	Chile has undertaken a process to establish a modern and balanced IP system. For this purposes legal, administrative an institutional modifications are being conducted. In fact, currently 3 bills related to IP are being discussed in the Chilean Parliament.

	Ensuring the Expeditious Granting of IP Rights


	In the area of Copyright, in April 2007 a new Web site for the Copyright Registry was launched. It allows public to accede to all relevant information necessary to fulfill an application and to comply with the requirements for an expeditious recognition.

The Industrial Property Registry, which deals, among other IP rights, with patents applications, increased in more than a 100% the number of patent examiners.

Also, since January 2007 collective and sound marks are explicitly recognized as distinctive signs that can be protected in Chile.

	Chile has a highly developed system for the protection of intellectual property rights and in its corresponding use by the private sector.  It is noteworthy that the first law concerning patents was enacted by 1850 and by 1931, a comprehensive law on patents, industrial design and trademarks came into effect.  

The Copyright Law (Law Nº 17,336) was enacted by 1970 and has been amended several times. 

Chile became a member of the Paris Convention in 1991 and in the same year a new Industrial Property Law (Law Nº 19,039) was enacted, including patents, utility models, industrial designs and trademarks. 

Chile is also a member of the Bern Convention (1971 Act), the Rome Convention (1961) and the Geneva Convention (1971). 

By the end of 1994 a new Plant Breeders Right Law (Law Nº 19,342) was enacted and Chile became a member of the UPOV Convention (1978 Act).  By the same time, internal regulations on geographical indications for wines locally produced were enacted (Law Nº 18,455, and Decree Nº 464 of 1994 of the Ministry of Agriculture).
In addition, Chile has implemented an electronic filing and registration system for industrial property rights. This system is currently available at the Industrial Property Department web page, (www.dpi.cl). Further, the referred web page also contains diverse related information. For copyright the Intellectual Property Department Web site (www.propiedadintelectual.cl) can be consulted to obtain all information necessary to issue an application for registration before the Chilean authority. It must be recalled that the protection is granted by the solely fact of creation, so the registration only is done for publicity purposes  

	In a short and medium term, Chile will examine further reforms and management improvements in its intellectual property system. 

Further, as a consequence of the trade agreements that Chile has signed in the past year, it has acquired the commitment to adhere to the following intellectual property treaties:

a) By 2007:  Patent Cooperation Treaty;

b) By 2009: i) Budapest Treaty on International Recognition of the Deposit of Microorganisms for Purposes of Patent Procedures; ii) Trademark Law Treaty; iii) International Convention for the Protection of New Varietes of Plants (1991 Act); iv) Convention Relating to the Distribution of Program-Carrying Signals Transmitted by Satellite; and (v) he Locarno Agreement establishing an International Classification for Industrial Designs.


	Effective Enforcement of IP Rights


	In late 2005 (Law Nº 19.996) a major amendment to the Industrial Property Law came into force. This modification provides for an effective and timely-fashion enforcement system. In cases of civil jurisdiction the procedure applied for IP infringements is the “summary procedure”, which is the most expeditious procedure in Chile. The current law expressly considers that the plaintiff may make request for:
· The cessation of the infringing acts; 

· Injunctions prohibiting any specific course of action.

In addition, the law also establishes criminal sanctions (fines) in cases of infringements.

Finally, specific measures can be requested before or during the procedure, to prevent an infringement or to preserve evidence. Provisional relieves can be adopted (including the common measures of the Code of Civil Procedure), and in addition provides for special provisional measures, such as:

· The immediate cessation of the acts that constitute the alleged infringement;

· Seizure of the infringing objects in the alleged infringement, and of materials and implements used in the commission of the infringement;

· Prohibition of publishing the alleged infringing goods;

Detention of goods, money and valuables which originate in the sale or commercialization of the infringing goods.

The Copyright Law establishes criminal and civil actions to pursuit copyright (and related rights) infringements. Fines and imprisons can be imposed to infringers. Other special civil actions are provided. Nevertheless, a bill is currently discussed in the Chilean Congress in order to strengthen the existing copyright (and related right) system and to incorporate new uses as those related to the Internet.


	The Industrial Property Law provides for new tools in order to make it easier the enforcement of the Industrial Property Rights in cases of infringements. Both civil and criminal changes are provided. Fines of more than US$120,000 can be imposed. 

The new criminal procedure (in force since May 2005) created a specialized unit, within the general prosecutor office, for pursuing IP infringements. 

In addition specialized Customs units at the main ports of Chile have been established for pursuing IP illegal transit of goods. The Chilean Polices also have specialized units to investigate crimes related to intellectual property.


	On April 2007 the Government sent a Bill to Congress, which will amend Chile’s Copyright Law. It contemplates 3 areas to be strengthened: (i) limited exceptions and limitations adequate to the digital era; (ii) improvements to the existing sanctions, new tools and measures to pursuit IP infringements; and (iii) establishment of a regime for Internet Service Providers liability in case of copyright (and related rights) infirngements.

When imposing penalties, courts will have to take into account whether the infringer is a repeat infringer or whether it’s its first infringement; If acts are committed within a criminal organization; and the amount of the damage, among others..

The proposed improvements to the existing criminal and civil procedures for copyright, including the creation of new actions, remedies and sanctions, have been developed taking into account the national criminal system



	Public Education and Awareness of IP, enhanced IP user skills


	
	The government has carried out several seminars, which included as a topic the current laws for the protection of intellectual property rights, protection of plant varieties, as well as the new IPR obligations that Chile has acquired with the signature of the trade agreements with the European Union, EFTA, South Korea and the United States.

In addition, Chile has hosted seminars, in cooperation with WIPO and the United Nations in such topics as IP national policy, technology transfer, creation of technology based companies, biotechnology, and patents as a part of the productive process. 

A special seminar for judges was held on September 2007. The aim was to introduce judges of all across the country in IPR related issues.  

	Further improve private sector knowledge on the  manner in which intellectual propery right can be used and how this use constitues a develepment and investment opportunity.

Cooperate with International Organizations, such a WIPO or the UN; in the development of programs and seminars for public education and awareness of IP.

	APEC Cooperation on IP Issues


	
	Chile is an active member of the APEC –IPEG and, in the context of this specialized IP group has participated in different projects in APEC. Chile was benefited in 2005 -6 with three cooperation projects under TILF, namely, a new web site for the copyright office, a Small and Medium enterprise publication related to IP and the translations to English of some pages of the IPR Registry. 

Chile is the coordinator of the project “APEC-IEPG Survey on Copyright Limitations and Exceptions”. This survey looks for exchange information  among APEC Economies on this subject matter.

	Exhange information between Intellectual Property offices.

Chile is one of the pilot economies of the APEC IPR Public Education and Awareness Market Research Best Practices.

	Promote transparency of IPR 

requirements, including by 

implementing the APEC 

Leaders’ Transparency 

Standards on Intellectual 

Property Rights(  


	
	
	


	Improvements in Chile’s Approach to Intellectual Property Rights since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position


	To provide protection of Intellectual property rights, through specialized laws and judicial and administrative procedures, aiming to maintain an adequate balance between the interest of the creators and society. 


	Chile has signed trade agreements with the United States, the European Union, South Korea, Central American countries, Mexico, Canada, Japan , China, New Zealand, Singapore, Brunei and EFTA. All of them provide for IPR protection stressing the country’s commitment with the protection of IP rights, but aiming to maintain a balance between the interest of the creators and society.



	Ensuring the Expeditious Granting of IP Rights


	The main provisions that regulate intellectual property in Chile are: 

Offenses and sanctions against patents, utility models and industrial designs are regulated under Law Nº 19.039 and consist basically in the falsification, usurpation, or unauthorized use of patents, utility models and industrial designs.

Criminal offenses and sanctions against trademark offenders are regulated under Law Nº 19.039. 

Considered criminal infringements to trademarks are the use of an identical or similar trademark , as well as the use of a trademark in any publicity without the authorization of the owner, and those of falsification, imitation and usurpation or unauthorized use of trademarks.

Fines can be increased by 100 % in the case of a second offense.  Concerning provisional measures, judges can immediately order the seizure of infringing goods and those that were used in the execution of the offense, without prejudice to other provisional measures.

Criminal offenses and sanctions against copyright and related rights are regulated under Law Nº 17.336 and involve a pecuniary as well as an imprisonment sanction.  In the absence of a specific sanction, the law establishes a fine for copyrights and neighboring rights infringement that amounts to US $ 200 to US $ 2021 ( figures as of 2001) .  Furthermore, if a court orders payment of damages, it can also order the delivery, sale, or destruction of the copies of the manufactured work and materials utilised for its manufacture and the seizure of the product of recitation, representation, reproduction or execution of the said work

	Chile has a highly developed system for the protection of intellectual property rights and in its corresponding use by the private sector.  It is noteworthy that the first law concerning patents was enacted by 1850 and by 1931, a comprehensive law on patents, industrial design and trademarks came into effect.  

The Copyright Law (Law Nº 17,336) was enacted by 1970 and has been amended several times. 

Chile became a member of the Paris Convention in 1991 and in the same year a new Industrial Property Law (Law Nº 19,039) was enacted, including patents, utility models, industrial designs and trademarks. 

Chile is also a member of the Bern Convention (1971 Act), the Rome Convention (1961) and the Geneva Convention (1971). 

By the end of 1994 a new Plant Breeders Right Law (Law Nº 19,342) was enacted and Chile became a member of the UPOV Convention (1978 Act).  By the same time, internal regulations on geographical indications for wines locally produced were enacted (Law Nº 18,455, and Decree Nº 464 of 1994 of the Ministry of Agriculture).
In addition, Chile has implemented an electronic filing and registration system for industrial property rights. This system is currently available at the Industrial Property Department web page, (www.dpi.cl). Further, the referred web page also contains diverse related information. For copyright the Intellectual Property Department Web site (www.propiedadintelectual.cl) can be consulted to obtain all information necessary to issue an application for registration before the Chilean authority. It must be recalled that the protection is granted by the solely fact of creation, so the registration only is done for publicity purposes  

The new criminal procedure (in force since May 2005) created a specialized unit, within the general prosecutor office, for pursuing IP infringements. 

In addition specialized Customs units at the main ports of Chile have been established for pursuing IP illegal transit of goods. The Chilean Polices also have specialized units to investigate crimes related to intellectual property.



	Effective Enforcement of IP Rights


	Specific laws that regulate intellectual property in Chile are:

Law Nº 19.039 – Industrial Property Law

Law Nº17.336 – Copyright Law

Law Nº. 18.455 and Decree Nº 464/94 concerning the protection of geographical indications.

Law Nº. 19.342 concerning the rights of breeders of new varieties of plants.

Law Nº 19.223 on Computer Related Crimes 

Protection of undisclosed information is regulated by Penal Code (sections 109, 146, 156, 158, 224, 231, 242, 243, 244, 246, 247, 284, 337) Penal Procedure Code (sections 18, 61, 78, 92, 104, 105, 164, 171, 189, 201, 330, ) Law Nº. 19.301 (sections 164 to 172), Law Nº 19.223, Civil Code  among others.

	Specific laws that regulate intellectual property in Chile are:

Law Nº 19.039 – Industrial Property Law

Law Nº17.336 – Copyright Law

Law Nº. 18.455 and Decree Nº 464/94 concerning the protection of geographical indications.

Law Nº. 19.342 concerning the rights of breeders of new varieties of plants.

Law Nº 19.223 on Computer Related Crimes 

Protection of undisclosed information is regulated by Penal Code (sections 109, 146, 156, 158, 224, 231, 242, 243, 244, 246, 247, 284, 337) Penal Procedure Code (sections 18, 61, 78, 92, 104, 105, 164, 171, 189, 201, 330, ) Law Nº. 19.301 (sections 164 to 172), Law Nº 19.223, Civil Code  among others

Additionally, protection of undisclosed information is regulated by law 19.039. Protection is granted to non disclosed information of new chemical entities for five and ten years, for paharmaceutical and agro.chemical products respectively.  Civil actions are granted against infringements.



	Public Education and Awareness


	
	The government has carried out several seminars, which included as a topic the current norms for the protection of intellectual property rights, protection of plant varieties, as well as the new IPR obligations that Chile has acquired with the signature of the commercial treaties with the European Union, EFTA, South Korea and the United States.

In addition, Chile has hosted seminars, in cooperation with WIPO and the United Nations in such topics as IP national policy, technology transfer, creation of technology based companies, biotechnology, and patents as a part of the productive process.


	APEC Cooperation on IP Issues


	
	Chile is an active member of the APEC –IPEG and, in the context of this specialized IP group has participated in different projects in APEC. Chile was benefited in 2005 -6 with three cooperation projects under TILF, namely, a new web site for the copyright office, a Small and Medium enterprise publication related to IP and the translations to English of some pages of the IPR Registry. 

Chile is the coordinator of the project “APEC-IEPG Survey on Copyright Limitations and Exceptions”. This survey looks for exchange information  among APEC Economies on this subject matter.

Chile is one of the pilot economies of the APEC IPR Public Education and Awareness Market Research Best Practices

	Continuously strive to increase 

transparency of IPR requirements,

 including implementation of 

APEC Leaders’ Transparency 

Standards on Intellectual Property

 Rights(  


	
	


Appendix – APEC Leaders Transparency Standards on Intellectual Property

Introduction

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.  In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that “APEC sub-fora that have not developed specific transparency provisions should do so,” and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the Intellectual Property Experts Group (IPEG) developed the following set of transparency standards on intellectual property for incorporation into the Leaders’ Statement.  These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos, and provide specific guidance for implementation within an intellectual property context.  

Transparency Standards on Intellectual Property:

1.  In accordance with paragraph 1 of the Leaders’ Statement, each Economy will promptly publish in its national language or otherwise make available its laws, regulations, and progressively, all procedures concerning the protection, including enforcement, of intellectual property rights in such a manner as to enable interested parties to become acquainted with them and so that the system for protecting and enforcing intellectual property rights shall be transparent.

2.  Furthermore, each Economy will clarify procedures and practices regarding application, issuance, and registration of intellectual property rights by providing the following information:  (a) Clear and simple instructions, and an explanation of the steps involved regarding the application and registration process, (b) Examination guidelines and assessment criteria used to review an application for approval, if applicable, (c) Contact points for inquires on standards, technical regulations, and other requirements, (d) Provisions that are directed to SMEs.

3.  Each Economy will also provide a system for the registration of industrial property, which shall include: (a) Providing to the applicant a communication in writing, which may be electronic, of the reasons for any refusal to register a trademark or grant a patent; (b) Providing to the applicant an opportunity to respond to communications from the relevant government authorities, to contest an initial refusal, and to have a higher authority review any  refusal to register a trademark or grant a patent; (c) An opportunity for interested parties to petition to oppose or to challenge a trademark or patent application or to seek cancellation after a trademark has been registered or a patent has been granted; and (d) A requirement that decisions in opposition or cancellation proceedings be reasoned and in writing.
4.  Each Economy will provide that final judicial decisions or administrative rulings, those where appeals are no longer possible, of general applicability pertaining to the protection, including enforcement, of intellectual property rights shall be communicated to the parties to the proceedings.   Each Economy will also provide for prompt publication of such decisions or rulings, or where such publication is not practicable, made publicly available, in a national language in such a manner as to enable governments and rights holders to become acquainted with them.
5.  In accordance with paragraph 2 of the Leaders’ Statement, each Economy will, when possible, publish in advance any proposed changes to laws, regulations, and progressively, all procedures concerning the protection, including enforcement, of intellectual property rights, and provide interested persons a reasonable opportunity for public comment.   Each Economy will also make available to all interested parties timely updates of changes to intellectual property law statutory regimes, including via the APEC Secretariat.

6.  In addition to paragraphs 3, 4, and 5 of the Leaders’ Statement, each Economy will conduct periodic reviews of administrative regulations, rules, and procedures to ensure they are simplified, consistent, and transparent.   Outstanding issues raised by the reviews will be resolved in a timely manner.

7.  Each Economy will publish information on its efforts to provide effective enforcement of intellectual property rights in its civil, administrative and criminal system, including any statistical information that the Economy may collect for such purposes.

8.  Each Economy will conduct regular briefings in appropriate fora to provide updates on the status of intellectual property protection and enforcement as well as future policy direction, if appropriate

Confidential information - Nothing in the provisions of this statement shall require an Economy to disclose confidential information which would impede law enforcement or otherwise be contrary to the public interest or would prejudice the legitimate commercial interests of particular enterprises, public or private.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Intellectual Property Rights, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Intellectual Property Rights, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.








