
	CHAPTER 7: INTELLECTUAL PROPERTY RIGHTS

	Objective

APEC economies will:

a.
in conformance with the principles of the TRIPS Agreement:

· ensure adequate and effective protection, including legislation, administration and enforcement of intellectual property rights, 
· foster harmonization of intellectual property rights systems in the APEC region, promote transparency strengthen public awareness activities, 

· strengthen public awareness activities, and 

· promote dialogue on emerging intellectual property policy issues, with a view to further improve intellectual property rights protection and use of the intellectual property rights systems for the social and economic benefit of members.

b. address the challenges for intellectual property rights arising from the rapid growth and developments of the New Economy by:

· establishing legal frameworks to promote creative endeavor and encourage on-line activity;

· ensuring a balance between the different rights and interests of copyright owners, users and distributors;

· establishing an appropriate balance among all stakeholders, including content providers and ISPs in terms of the liabilities for infringing intellectual property on-line; and

· providing incentives for innovation without sacrificing the community’s interest in reasonable access to information.



	Guidelines

Each APEC economy will: 

a.
ensure that intellectual property rights are granted through expeditious, simple, and cost-effective procedures;

b.
ensure that adequate and effective civil and administrative procedures and remedies are available against infringement of intellectual property rights; 

c.      implement and maintain standards  consistent with the APEC Leaders’ Transparency Standards; and

d.
provide and expand bilateral technical cooperation in relation to areas such as patent search and examination, computerization and human resources development in order to ensure adequate intellectual property right protection in compliance with the TRIPS Agreement.



	Collective Actions

APEC economies will take the following collective actions:

a.
Deepening the Dialogue on Intellectual Property Policy;

b.
Support for Easy and Prompt Acquisition of Rights:

(i)
Participation in International IP-related Systems

(ii)
Establishing Internationally Harmonized IPR Systems

(iii)
Cooperation on Searches and Examinations;

c.
Electronic Processing of IPR-related Procedures:

(i)
Electronic Filing Systems
(ii)
Dissemination of Information by Electronic Means;

d.
Appropriate Protection of IPR in New Fields:

(i)
Protection for Biotechnology and Computer-related Inventions

(ii)
Protection for Geographical Indications

(iii)
Electronic commerce;

e.
Cooperation for Improvements to the Operation of IP System;
f.
Establishing Effective Systems for IPR Enforcement:

(i)
Establishment of Enforcement Guidelines

(ii)
Exchange of Information Concerning IPR Infringement

(iii)
Cooperation with other fora/authorities

g.
Promoting IP Asset Management in APEC Economies;

h.
Raising Public Awareness;

i.
Facilitation of Technology Transfer through Ensuring IP Protection. 
The current CAP relating to intellectual property rights can be found in the Intellectual Property Rights Collective Action Plan.



	China’s Approach to Intellectual Property Rights in 2006
China attaches great importance to the protection of intellectual property rights. In 2006, the State Council promulgated the regulations for the protection of the right of communication through information network on May 18. Relevant IPR authorities of China launched a series of special campaigns such as "100-Day Campaign against Piracy","Sunshine Campaign" and  "Mountain Eagle Campaign" to continue to combat counterfeit and privacy. China has established 50 IPR complaint and service centers all over the country by the end of August 2006 with the hotline “12312”.



	Chapter 7: China’s General Approach to Intellectual Property Rights in 2006

	Section
	 Improvements Implemented Since Last IAP
	Current Situation Regarding Laws and Administrative Procedures
	Further Action  Planned

	TRIPS implementation 


	To implement the Doha Declaration, State Intellectual Property Office(SIPO) issued the  "Measures for Compulsory Licensing of Patent Implementation concening Public Health" on Nov. 29, 2005.

	China is now fully in compliance with TRIPS requirements.
	None

	Ensuring the Expeditious Granting of IP Rights


	State Administration for Industry and Commerce revised the "Rules for Trademark Review and Adjudication" for the second time on Sep.26, 2005.

State Intellectual Property Office of China officially published the revised "Patent Examination Guidelines" which came into force as of July 1, 2006.

	Refer to the column below.
	Continuous efforts and further measures will be taken for  expeditious granting of IP rights.

	Effective Enforcement of IP Rights


	The State Council promulgated the regulations for the protection of the right of communication through information network on May 18, 2006.
In 2006, relevant IPR authorities of China launched a series of special campaigns such as "100-Day Campaign against Piracy","Sunshine Campaign" and  "Mountain Eagle Campaign" to continue to combat counterfeit and privacy. 
China  has established 50 IPR complaint and service centers all over the country by the end of August 2006，with the hotline“12312”.

	1.  Chinese Laws and Regulations on IPR Protection are as follows:
 Trademark Law of the People's Republic of China (promulgated in 1982,amended in 2001);
Patent Law of PRC (1984,amended in 1992、2000);
Civil Code of PRC (1986);
Copyright Law of PRC (1990,amended in 2001);
Regulations for Implementing the Copyright Law(amended in 2002);

Rules for Implementing the Patent Law(amended in 2002);

Rules for Implementing the Trademark  Law(amended in 2002);

Regulations for Protection of Computer Software (1991,amended in 2002);
Regulations for Implementing International Copyright Treaties (1992);
Supplementary Regulations for Penalizing Trademark Counterfeiting (1993);
Anti-Unfair Competition Law of PRC  (1993);
Regulations for Penalizing Anti-IPR Crimes (1994);
Customs Regulations of PRC for IPR Protection (1995);
MethodS of Registering Copyright Pledge Contracts;
Provisional Measures for the Administration of Foreign-Related Copyright Agencies;
Implementing Measures of Administrative Punishment of Copyright (1997);
Crimes of Infringement of Intellectual Property Rights, Article 7 of the Criminal Law of the People's Republic of China(1997);
Regulations for Protection of New Plant Varieties (1997);

Regulations for Protection of Layout-Design of Integrated Circuit.(2002) 
 Regulations for the Protection of the Right of Communication through Information Network(2006).
2.  China's participation in international organizations and conventions:
World Intellectual Property Organization (joined in 1980);
Paris Convention for the Protection of Industrial Property (1989);
The Treaty on Intellectual Property in Respect of Integrated Circuit (1989);
The Madrid Agreement Concerning the International Registration of Marks(1989);
The Berne convention for the Protection of Literary and Artistic Works (1992);
World Copyright Convention (1992);
The Geneva Convention for the Protection of Producers of Phonograms Against Unauthorized Duplication of Their Phonograms (1993);
Patent Cooperation Treaty (1993);
The Nice Agreement Concerning the International Classification of Goods and Service for the Purpose of Registration (1994);
Budapest Treaty on the International Recognition of the Deposit of Microorganisms for the Purposes of Patent Procedures (1995);
The Protocol Relating to the Madrid Agreement Concerning the International Registration for Trademarks (1995);
Locarno Agreement on Establishing an International Classification for Industrial Designs (1996);

Strasbourg Agreement Concerning the International Patent Classification (1996);
China also actively participated in the negotiation process of TRIPs and contributed to the conclusion of the agreement.  
3.Comprehensive Law Enforcement Framework for IPR Protection   
1) Legal Means for IPR Protection in China  
In China, any citizen or legal person may file a legal action with the People's Court according to the law when his/her/its intellectual property rights have been violated. In addition, given the highly technical nature and special expertise involved in handling IPR cases, China has set up special IPR courts since 1992.  
In case of the tort, the People's Court may enjoin the violator to undertake civil responsibilities to stop the acts of violation, redress the effect, apologize, or pay for the damages. It may also impose other penalties such as confiscation of illegal income, fine, and detention. Criminal responsibilities will be pursued where a violation constitutes a crime.  
2) Administrative Means for IPR Protection in China  
Such administrative means are provided in China's IPR laws including the Patent Law, the Trademark Law and the Copyright Law.  
The State Intellectual Property Office of China is in charge of the national patent administration, uniquely responsible for accepting and examining patent applications and granting patent rights under the Patent Law. Local patent administrations established under the local govenments of provinces,autonomous regions and municipalities are responsible for patent administration locally,including patent administrative enforcement within their jurisdictions. In order to effectively implement the Copyright Law, China set up a National Copyright Agency. Copyright authorities were created across provinces, autonomous region, municipalities, and other major cities. As stipulated in the Trademark Law, all trademarks are registered at the central level and managed by local authorities. Copyright administrative bodies were established within the administration authorities for Industry and Commerce ranging from the central level to the local level. The IPR rightholders have therefore access to both judicial and administrative means to seek protection. Customs offices across China have designated their own teams and contact persons for IPR protection within respective precincts.

	Long term (2011-2020) 
To further improve China's legal system for IPR protection in correspondence with the development of China's market economy system.  

	Public Education and Awareness of IP, enhanced IP user skills


	China succeeded in organizing the “IPR public awareness week”both in 2005 and 2006，and hosted an exhibition on the achievements of IPR protection in Beijing in April, 2006.

	China always attaches great importance on enhancing public awareness of IPR protection. The measures taken including holding seminars, producing TV programmes, publishing books. The relevant authorities provides trainings on IPR protection for officials, heads of enterprises and technicians.
	China will further strengthen public education and awareness of IPR by taking more diversified measures.

	APEC Cooperation on IP Issues


	None
	China actively participate in APEC cooperation, particularly in the field of capacity building.
	None

	Promote transparency of IPR 

requirements, including by 

implementing the APEC 

Leaders’ Transparency 

Standards on Intellectual 

Property Rights(  


	None
	None
	None


	Improvements in China’s Approach to Intellectual Property Rights since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position


	None
	None

	Ensuring the Expeditious Granting of IP Rights


	None
	None

	Effective Enforcement of IP Rights


	None
	None

	Public Education and Awareness


	None
	None

	APEC Cooperation on IP Issues


	None
	None

	Continuously strive to increase 

transparency of IPR requirements,

 including implementation of 

APEC Leaders’ Transparency 

Standards on Intellectual Property

 Rights(  


	None
	None


Appendix – APEC Leaders Transparency Standards on Intellectual Property

Introduction

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.  In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that “APEC sub-fora that have not developed specific transparency provisions should do so,” and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the Intellectual Property Experts Group (IPEG) developed the following set of transparency standards on intellectual property for incorporation into the Leaders’ Statement.  These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos, and provide specific guidance for implementation within an intellectual property context.  

Transparency Standards on Intellectual Property:

1.  In accordance with paragraph 1 of the Leaders’ Statement, each Economy will promptly publish in its national language or otherwise make available its laws, regulations, and progressively, all procedures concerning the protection, including enforcement, of intellectual property rights in such a manner as to enable interested parties to become acquainted with them and so that the system for protecting and enforcing intellectual property rights shall be transparent.

2.  Furthermore, each Economy will clarify procedures and practices regarding application, issuance, and registration of intellectual property rights by providing the following information:  (a) Clear and simple instructions, and an explanation of the steps involved regarding the application and registration process, (b) Examination guidelines and assessment criteria used to review an application for approval, if applicable, (c) Contact points for inquires on standards, technical regulations, and other requirements, (d) Provisions that are directed to SMEs.

3.  Each Economy will also provide a system for the registration of industrial property, which shall include: (a) Providing to the applicant a communication in writing, which may be electronic, of the reasons for any refusal to register a trademark or grant a patent; (b) Providing to the applicant an opportunity to respond to communications from the relevant government authorities, to contest an initial refusal, and to have a higher authority review any  refusal to register a trademark or grant a patent; (c) An opportunity for interested parties to petition to oppose or to challenge a trademark or patent application or to seek cancellation after a trademark has been registered or a patent has been granted; and (d) A requirement that decisions in opposition or cancellation proceedings be reasoned and in writing.
4.  Each Economy will provide that final judicial decisions or administrative rulings, those where appeals are no longer possible, of general applicability pertaining to the protection, including enforcement, of intellectual property rights shall be communicated to the parties to the proceedings.   Each Economy will also provide for prompt publication of such decisions or rulings, or where such publication is not practicable, made publicly available, in a national language in such a manner as to enable governments and rights holders to become acquainted with them.
5.  In accordance with paragraph 2 of the Leaders’ Statement, each Economy will, when possible, publish in advance any proposed changes to laws, regulations, and progressively, all procedures concerning the protection, including enforcement, of intellectual property rights, and provide interested persons a reasonable opportunity for public comment.   Each Economy will also make available to all interested parties timely updates of changes to intellectual property law statutory regimes, including via the APEC Secretariat.

6.  In addition to paragraphs 3, 4, and 5 of the Leaders’ Statement, each Economy will conduct periodic reviews of administrative regulations, rules, and procedures to ensure they are simplified, consistent, and transparent.   Outstanding issues raised by the reviews will be resolved in a timely manner.

7.  Each Economy will publish information on its efforts to provide effective enforcement of intellectual property rights in its civil, administrative and criminal system, including any statistical information that the Economy may collect for such purposes.

8.  Each Economy will conduct regular briefings in appropriate fora to provide updates on the status of intellectual property protection and enforcement as well as future policy direction, if appropriate

Confidential information - Nothing in the provisions of this statement shall require an Economy to disclose confidential information which would impede law enforcement or otherwise be contrary to the public interest or would prejudice the legitimate commercial interests of particular enterprises, public or private.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Intellectual Property Rights, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Intellectual Property Rights, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.








