
	CHAPTER 8: COMPETITION POLICY

	Objective

APEC economies will enhance the competitive environment to increase consumer welfare in the Asia-Pacific region, taking into account the benefits and challenges of globalization, developments in the New Economy and the need to bridge the digital divide through better access by ICT, by:

a. introducing or maintaining effective and adequate competition policy and/or laws and associated enforcement policies;

b. promoting cooperation among APEC economies, thereby maximizing, inter-alia, the efficient operation of markets, competition among producers and traders, and consumer benefits; and

c. improving the ability of competition authorities, through enhanced capacity building and technical assistance, to better understand the impact of globalization and the New Economy.



	Guidelines

Each APEC economy will:

a.
review its respective competition policy and/or laws and the enforcement thereof taking into account the “APEC Principles to Enhance Competition and Regulatory Reform”; 

b.
enforce competition policies and/or laws (including those prohibiting anticompetitive practices that prevent access to ICT and other new technologies) to ensure protection of the competitive process and promotion of consumer welfare, innovation, economic efficiency and open markets;

c.
implement and maintain standards consistent with the APEC Transparency Standards; 

d.
disclose any pro-competitive efforts undertaken (e.g. enactment of competition laws, whether comprehensive or sectoral);

e.
implement as appropriate technical assistance in regard to policy development, legislative drafting, and the constitution, powers and functions of appropriate enforcement agencies;

f.
establish appropriate cooperation arrangements with other APEC economies, including those intended to address the digital divide; and

g.
undertake additional step as appropriate to support the development of the New Economy and to ensure the efficient functioning of markets.



	Collective Actions
APEC economies will:

a. gather information and promote dialogue on and study; 

(i)
the objectives, necessity, role and operation of each APEC economy's competition policy and/or laws and administrative procedures, thereby establishing a database on competition policy; 

(ii)
competition policy issues that impact on trade and investment flows in the Asia-Pacific region;

(iii)
exemptions and exceptions from the coverage of each APEC economy’s competition policy and/or laws in an effort to ensure that each is no broader than necessary to achieve a legitimate and explicitly identified objective;

(iv) 
areas for technical assistance and the modalities thereof, including exchange and training programs for officials in charge of competition policy, taking into account the availability of resources; and

(v) 
the inter-relationship between competition policy and/or laws and other policies related to trade and investment;

b.
deepen competition policy dialogue between APEC economies and relevant international organizations; 

c.
continue to develop understanding in the APEC business community of competition policy and/or laws and administrative procedures;

d. 
continue to develop an understanding of competition policies and/or laws within their respective governments and within relevant domestic constituencies, thereby fostering a culture of competition;

e.
encourage cooperation among the competition authorities of APEC economies with regard to information exchange, notification and consultation;

f.
contribute to the use of trade and competition laws, policies and measures that promote free and open trade, investment and competition; 

g.
encourage all APEC economies to implement the “APEC Principles to Enhance Competition and Regulatory Reform and the APEC Transparency Standards on Competition Law and Policy; and

h.
undertake capacity building programs to assist economies in implementing the “APEC Principles to Enhance Competition and Regulatory Reform”.  

The current CAP relating to competition policy can be found in the Competition Policy Collective Action Plan


	China’s Approach to Competition Policy in 2006

In the year of 2006, China has made great efforts to improve its legislation and enforcement of competition laws and regulations to create a more transparent and fair competition environment. 
At present, the Law on Countering Unfair Competition, the Price Law, the Advertisement Law, the Biding Law, the Law on Protection of Consumer Rights and Interests are basic laws which contain competition related provisions. The Provisional Regulations on M&A of Domestic Enterpries by Foreign Investors, the Provisional Regulations on the Prohibition of Price Monopoly Activities, Regulations on Administration of Technology Import and Export also play an important role in the protection of compettion in various areas.  
In June 2006 the draft Anti-Monopoly Law of the People’s Republic of China was submitted to the National People’s Congress (NPC). The revision of the Law on Countering Unfair Competition is also under review.




	China’s Approach to Competition Policy in 2006

	Section
	Improvements Implemented Since Last IAP
	Current Competition Policies / Arrangements
	Further Improvements Planned

	General Policy Framework, 

including Implementation of APEC 

Leaders’ Transparency Standards 

on Competition Law and Policy(  


	The draft Anti-Monopoly Law of the People’s Republic of China was submitted to the National People’s Congress (NPC) in June 2006. The revision of the Law on Countering Unfair Competition is also under review.
The Regulation on M&A of Domestic Enterprises by Foreign Investors came into force as of September 8, 2006.

	China has set up a legal framework to enhance the regulation of market competition since 1980s', including Law on Countering Unfair Competition, Price Law, Advertisement Law, Product Quality Law, Trademark Law, Patent Law, Law of Corporation, Promotion Law of Small and Medium Enterprises, Temporary Provisions on the Prohibition of Price Monopoly Activities and Regulations on Telecommunication.
	None

	Reviews of Competition Policies and/or Laws


	None
	Promotion Law of Small and Medium Enterprises of PRC was promulgated in June 2002 and came into force as of January 1, 2003. The law is to promote the healthy development of small and medium enterprises by establishing a fair competition mechanism.
Temporary Provisions on the Prohibition of Price Monopoly Activities was promulgated in June 2003 and was put into effect from November 1, 2003. Its purpose is to promote fair competition, and protect the lawful rights of businessmen and customers by prohibiting price monopoly activities.
Provisional Regulations on M&A of Domestic Enterprises by Foreign Investors, coming into force as of April 12, 2003. The Regulation on M&A of Domestic Enterprises by Foreign Investors came into force as of September 8, 2006.
In order to regulate the order of telecommunication market, Regulations on Telecommunication came into effect as of September 25, 2000. It contained such principles as division of functions of government and enterprises, breaking of monopolies, encouraging competition, promoting development as well as fairness and transparency.
In order to break regional blockage and establish a united, fair and orderly competitive nationwide cigarette market in China, State Tobacco Bureau promulgated Provisions on Prohibition of Implementation of Regional Blockage to Cigarette Business as of June 1, 2001.

Regulation on Administration of Technology Import and Export came into effect as of January 1, 2002.

The draft of PRC Anti-monopoly Law has been subject to reviews and a new draft will be finalized soon.
China is also drafting the Telecommunication Law, in which monopoly activities will be regulated.
China is considering the development of laws and regulations relevant to malfeasance and unfair trade activities. The Law on Countering Unfair Competition is under review.

	China will speed up the legislative process of Anti-monopoly Law and continue to promote the legislation and enforcement of the laws and regulations on competition policy.

	Competition Institutions (Including Enforcement Agencies)


	None
	1. State Administration on Industry and Commerce is responsible for enforcement of Law on Countering Unfair Competition of PRC; 
2. Ministry of Commerce and General Administration on Customs are the executive agencies for implementing measures on anti-dumping, subsidies, countervailing and relevant reviews;  
3. Ministry of Commerce conducts anti-monopoly review of M&As of domestic enterprises by foreign investors.

4. National Development and Reform Commission, through the Price Supervision and Examination Department, takes charge of the supervision of the enforcement of the Price Law.


	A competition authority will be decided in accordance with the future Anti-monopoly Law.

	Measures to Deal with Horizontal Restraints


	None
	1. Article 14 of the Price Law of the PRC states that it is illegal to collude with each other to control the market price and damage the lawful rights of  other operators and customers. In the Notice on Carefully Implementing the Price Law and Strictly Regulating the Market Price Competition Order, the State Development Planning Commission emphasizes again that it is prohibited to collude or unite together to fix prices;
2. Art. 15 of the Law on Countering Unfair Competition as well as Art. 32, 50 and 53 of the Bidding Law prohibit collusions of bidders in the bidding process;

3. According to the Art. 4 of Temporary Provisions on the Prohibition of Price Monopoly Activities (2003), such price monopoly activities as price coalescence, limit production or supply, or any collusion during bidding or auction are prohibited;
4. The List of Fixed Prices provides commodities and service with the prices provided by the government. Commodities and service in the List must be sold within the price scope fixed by the government.

	The enforcement of laws and regulations will be strengthened and new rules are under consideration.


	Measures to Deal with Vertical Restraints


	None
	Article 12 of the Law for Countering Unfair Competition PRC stipulates that sellers shall not make bundling deals violating buyers will or adding other unreasonable conditions.
According to the Patent Law of China, the government may enforce a mandatory patent license when one of the following legal conditions is fulfilled: 1) a unit that asks for the license with a reasonable price is refused by the patent owner; 2) the state is in the time of emergency, or 3) for the safeguarding of public interests.
In Temporary Provisions on the Prohibition of Price Monopoly Activities (2003), Art. 5 provides that the proprietor shall not make use of its dominant position and restrict the resale price of the dealers; Art.8 prohibits discriminating dealers with the same conditions.
In Regulations on Administration of Technology Import and Export (2002), seven restrictive measures are forbidden in Article 29.

	None


	Measures to Deal with Abuse of Dominant Position


	None
	Article 6 of the Law for Countering Unfair Competition PRC provides that “public enterprises or other operators that have dominant position in accordance with laws shall not restrict others to buy the goods they appointed to expel other competitor's fair competition". 
Meanwhile, State Administration on Industry and Commerce issued the Regulations on Prohibition of Public Enterprise's Restriction of Competition Activities in accordance with the Law for Countering Unfair Competition.  
The Price Law of the PRC (1997) is the specific law to regulate market prices. So far, all the governments above county level have established authorities in charge of the supervision of prices.
In the Temporary Provisions on the Prohibition of Price Monopoly Activities (2003), Art. 5 prohibits the proprietors to obtain huge profits by making use of dominant position and violating the laws and regulations; Art. 7 prohibits the proprietors to make use of dominant position and dumping or selling goods below the cost; Art.8 prohibits discriminating dealers with the same conditions.

	None

	Measures to Deal with Mergers 

and Acquisitions


	The Regulation on M&A of Domestic Enterprises by Foreign Investors came into force as of September 8, 2006.
	Under the Regulation on M&A of Domestic Enterprises by Foreign Investors, Article 3 stipulates that “such kind of mergers shall not exclude or restrict competition, and shall not bring about over centralization”; Art. 51 provides the conditions under which the investors shall file a notification to relevant government authorities before closing; Art. 52 provides the conditions to hold hearings; Art. 53 provides the notification threshold of offshore M&A; Art. 54 provides the exemptions for merges.

	None

	Other Issues Addressed by Competition Policy


	None
	None
	None

	Co-operation Arrangements with other Member Economies


	None
	None
	None



	Activities with other APEC Economies and in other International Fora


	None
	None
	None

	Collective Actions


	None
	None
	None


	Improvements in China’s Approach to Competition Policy since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	General Policy Position, including 

Implementation of APEC Leaders’ 

Transparency Standards on 

Competition Law and Policy(  


	None
	None

	Reviews of Competition Policies 

and/or Laws


	None
	None

	Competition Institutions (Including Enforcement Agencies)


	None
	None

	Measures to Deal with Horizontal Restraints 


	None
	None

	Measures to Deal with Vertical Restraints


	None
	None

	Measures to Deal with Abuse of Dominant Position 


	None
	None

	Measures to Deal with Mergers and Acquisitions 


	None
	None

	Other Issues Addressed by Competition Policy


	None
	None

	Co-operation Arrangements with other Member Economies


	None
	None

	Activities with other APEC 

Economies and in other International Fora


	None
	None


Appendix – APEC Leaders’ Transparency Standards on Competition Law and Policy and Regulatory Reform
Introduction

In October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed that APEC sub-fora that have not developed specific transparency provisions should do so, and further instructed that such new transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on competition and deregulation for incorporation into the Leaders’ Statement were developed.

These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos, and provide specific guidance for implementation within the context of competition law and policy and regulatory reform.

Transparency Standards on Competition Law and Policy:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its competition laws, regulations, and progressively, procedures, administrative rulings of general application and judicial decisions of general application are promptly published or otherwise made available in such a manner as to enable interested persons and other Economies to become acquainted with them.

2.  In furtherance of paragraphs 4 and 5 of the General Principles of the Leaders’ Statement, each Economy will ensure that before it imposes a sanction or remedy against any person for violating its national competition law, it affords the person the right to be heard and to present evidence, except that it may provide for the person to be heard and present evidence within a reasonable time after it imposes an interim sanction or remedy; and that an independent court or tribunal imposes or, at the persons request, reviews any such sanction or remedy.  Proceedings subject to this paragraph are to be in accordance with domestic law.

Transparency Standards on Regulatory Reform:

1.  In furtherance of paragraph 1 of the General Principles of the Leaders’ Statement, each Economy will ensure that its laws, regulations, procedural rules and administrative rulings of general application relating to regulatory reform are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.

2.  In furtherance of paragraphs 2 and 3 of the Leaders’ Statement, Economies recognize the importance of ensuring transparency in the regulatory reform process and of soliciting and responding to inquiries from interested persons and other Economies.  Accordingly, each Economy will, where possible (a) publish in advance regulatory reform measures that it proposes to adopt, and (b) provide where applicable interested persons a reasonable opportunity to comment on such proposed measures.  In addition, upon request from an interested person or another Economy, each Economy will endeavor to promptly provide information and respond to questions pertaining to any actual or proposed regulatory reform measure.

Confidential Information

Economies agree that nothing in these standards requires any Economy to disclose confidential information. (Note: The Leaders’ Statement includes a provision for the protection of confidential information.  This statement is included here to emphasize the importance of the protection of confidential information in the contexts of both competition law and policy and regulatory reform.) 

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Competition Law and Policy, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Competition Law and Policy, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� at the end of this document.  Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.








