
	 CHAPTER 4: INVESTMENT

	Objective

APEC economies will achieve free and open investment in the Asia-Pacific region by:

a. liberalizing their respective investment regimes and the overall APEC investment environment by, inter-alia, progressively providing for MFN treatment and national treatment and ensuring transparency; 

b. facilitating investment activities through, inter-alia, technical assistance and cooperation, including exchange of information on investment opportunities; and,

c. implementing and maintaining standards  consistent with the APEC Leaders’ Transparency Standards.



	Guidelines
Each APEC economy will:

a.          progressively reduce or eliminate exceptions and restrictions to achieve the above objective, using as an initial framework the WTO Agreement, the APEC Non-Binding Investment Principles, the APEC Leaders’ Transparency Standards, any other international agreements relevant to that economy, and any commonly agreed guidelines developed in APEC including the Menu of  Options for Investment Liberalization and Business Facilitation;
b. 
seek to expand APEC’s network of bilateral and regional investment agreements and contribute to multilateral work on investment;

c.
facilitate investment flows within the Asia-Pacific region through promoting awareness of investment opportunities, undertaking capacity building and technical cooperation activities, and implementing measures such as those in the Menu of Options; and

d. 
examine ways to incorporate new investment forms and activities for the economic development of the Asia-Pacific region including investment forms and activities that support the new economy. 


	Collective Actions
APEC economies will:

1.
Transparency

Short-term

a.
Increase the transparency of APEC investment regimes by:

(i)
Updating the APEC Guidebook on Investment Regimes;

(ii)
Establishing software networks on investment regulation and investment opportunities;

(iii)
Improving the state of statistical reporting and data collection; 
(iv) Increasing understanding among member economies on investment policy-making issues; and

(v) Fully implementing and maintaining the APEC Leaders’ Transparency Standards.

2.
Policy Dialogue

Short-term

b.
Promote dialogue with the APEC business community on ways to improve the APEC investment environment.

c.
Continue a dialogue with appropriate international organizations dealing with global and regional investment issues.

3.
Study and Evaluation

Short-term

d.
Define and implement follow-on training to the WTO implementation seminars;
e.
Undertake an evaluation of the role of investment liberalization in economic development in the Asia-Pacific region.

f.
Study possible common elements between existing subregional arrangements relevant to investment.

Medium-term

g.
Refine APEC’s understanding of free and open investment.

Long-term

h.
Assess the merits of developing an APEC-wide discipline on investment in the light of APEC’s own progress through the medium-term, as well as developments in other international fora.
i.
Study the advantages and disadvantages of creating investment rules – bilateral, regional, or multilateral – with a view to fostering a more favorable investment environment in the Asia- Pacific region.
4.
Facilitation

Short-term and continuing
j.
Undertake practical facilitation initiatives by:

(i)
Progressively working towards reducing impediments to investments including those investments related to e-commerce;

(ii)
Undertaking the business facilitation measures to strengthen APEC economies; and

(iii)
Initiating investment promotion and facilitation activities to enhance investment flow within APEC economies.

5. Economic and Technical Cooperation

Short-term

k.
Identify ongoing technical cooperation needs in the Asia-Pacific region and organize training programs which will assist APEC economies in fulfilling APEC investment objectives.

6. Capacity Building Initiatives

l.
Undertake new activities that contribute to capacity building.

7. Menu of Options

m.
Ongoing improvement of the Menu of Options.
The current CAP relating to investment can be found in the Investment Collective Action Plan.


	China’s Approach to Investment in 2006

Reform and opening up is kept as one of the national policies. Effective and better utilization of FDI is the basic long term principle for Chinese government to adhere.

As a decentralization and streamlining measure on screening procedures, screening and approval power on projects with foreign investment in some service sectors has been delegated to provincial MOFCOM branches and the 15 National Economic and Technological Development Zones. The further information is on the website: http://www.mofcom.gov.cn/
Regarding expansion of new areas for foreign investment, there have been a gradual opening on geographical restrictions, ownership restrictions and restriction on scope of business. According to “Measures for Strategic Investment By Foreign Investor Upon Listed Companies”, foreign investors can, upon approval by relevant screening authorities, acquire A-shares of the listed company which have completed reform of non-tradable shares and the new listed companies by long-and-mid-term strategic investment.

China’s one priority on attracting FDI is related to balance and coordinate regional economic development. The central governments has initiated the strategy of promoting “go west strategy”., “the rise of the central region of China”, and further opening old industrial foundations of the Northeast of China. Chinese government encourages foreign investors to participate in renovation and restructuring of state-owned enterprises and investment of some key industries which are locally advantageous and crucial to the regional development. The government also welcome investment made by transnational corporations to the central region through transferring high value-added part of manufacturing and service outsourcing.

The government will take more measures to attract foreign investment to the priority areas of geographic locations according to the 11th Five-year-development-plan. Streamlining on screening and approval process and further opening up new sectors to foreign investment will be continuous effort. To improve investment environment for foreign investors will also be a relentless endeavor.




	China’s Approach to Investment Measures in 2006

	Section
	Improvements Implemented Since Last IAP
	Current Investment Measures Applied
	Further Improvements Planned

	General Policy Framework

	As a decentralization and streamlining measure on screening procedures, screening and approval power on projects with foreign investment in some service sectors has been delegated to provincial MOFCOM branches and the 15 National Economic and Technological Development Zones. The further information is on the Website: http://www.mofcom.gov.cn/
According to Measures For Strategic Investment By Foreign Investors Upon Listed Companies, foreign investors can, upon approval by relevant screening authorities, acquire A-shares of the listed company which have completed reform of non-tradable shares and of the newly listed companies.


	In China, foreign invested enterprises mainly include wholly foreign-owned enterprises, equity joint venture and contractual joint venture. China keeps on searching new forms of FDI. The regulations on setting up venture capital companies, foreign invested share companies and foreign invested holding companies have been either promulgated or complemented. The function for foreign invested holding companies has been further expanded. China encourages foreign companies to set up the headquarters and R&D centers in China. [Menu 1.01,1.02]
A set of new investment accession regulations on the service sectors based on the commitments of joining WTO has been promulgated. These regulations include the following main sectors such as setting up liaison office of foreign lawyer firms, foreign investment in financial institution, insurance company, telecommunications, fund management and stock company, international marine, distributing of sound video products. The regulation on foreign investment in travel agency, civil aviation has been revised.
China has issued the regulation on M&A which allows foreign investors to use M&A to set up foreign invested companies. [Menu 1.01]

Efforts have been made to further streamline the examination and approval procedures based on the decentralizing authorization from the central government to provincial governments for all FDI projects in the encouraged category of the industrial Catalogue for Guiding Foreign Investment which have no limit on its investment scale and do not fall in the national planning. [Menu 1.01]

China is actively taking part in the international and regional organizations such as WTO, APEC, ASEM, UNCTAD etc. [Menu 1.08]


	Simplify the approval procedure on setting up foreign invested enterprises. [Menu 1.01]

	Transparency
Implement APEC 

Leaders’ Transparency 

Standards on 

Investment(  


	To improve transparency over screening and other administrative issues, “Open Administration” has been adopted by conducting unified approval process at the Grand Administrative Office of the Ministry of Commerce. Approval certificates for foreign investment projects are processed and issued here. Online open administration has also been activated and found at: http://egov.mofcom.gov.cn/. Inquiries about registration of newly established foreign investment enterprises and operation of established foreign investment and operation of established foreign investment enterprises can be made online at: http://query.fdi.cn/efdifind/Find/
 
	China makes FDI policy briefings through all possible channels. [Menu 2.04]

China provides FDI information through the government website (www.mofcom.gov.cn). The government website for FDI (www.fid.gov.cn) has been set up. [Menu 2.20]

China has published the collections on FDI policies annually. [Menu 2.02]

China has seek opinions/comments from the foreign invested enterprises before the adjustment of FDI policies. The working committee for foreign invested holding companies under the China Association of Foreign invested Enterprises has been set up, which has created a new channel for the communication between the government and the business. [Menu 2.05]

Businesses and other interested parties have opportunities make comments on the draft of laws and regulations. [Menu 2.05]

The 4th revision of Industrial Catalogue for Guiding Foreign Investment have been promulgated and took effective on Jan 1, 2005.

The 2nd revision of the Advantageous Industrial Catalogue for Foreign Investment in Central and Western China has been promulgated and took effective on July 23, 2004.


	To improve the existing government website on FDI by updating the information in both Chinese and English on a timely basis. The local government website on FDI will be hyperlinked with the national website [Menu 2.02]


	Non-discrimination

	None 
	China abides MFN and national treatment requirements under the commitments of China’s accession to WTO. [Menu 3.01]
Efforts have been made to keep the continuity and stability of the FDI policies. Currently Foreign invested enterprises still enjoy preferential treatments in terms of taxation comparing with domestic enterprises.

The released revision of the Regulation on Foreign Investment Guidance and the Industrial Catalogue for Guiding Foreign Investment has reduced the equity ownership limitation. [Menu 3.06, 3.11]

The Catalogue also incorporates those newly opened areas to foreign investment, including telecommunications, international trade, banking, insurance, leasing , securities, accounting, consulting, wholesaling & retailing, travel agency, civil aviation, hospital, cinema and marine transportation.


	None

	Expropriation and Compensation


	None
	The issues of expropriation and compensation have been stipulated in bilateral investment protection agreements signed between China and other economies. [Menu 4.02]


	None

	Protection from Strife
 and Similar Events


	None
	The issues of protection from strife and similar events have been stipulated in bilateral investment protection agreements signed between China and other economies. [Menu 5.01]
	None

	Transfers of capital related to investments

	None
	The issues of transfer of capital related to investments have been stipulated in bilateral investment protection agreements signed between China and other economies.
	None

	Performance Requirements

	None
	The autonomous rights for production and operation of foreign invested enterprises have been strengthened since the removal of the requirement on balance of foreign exchange, export performance and localization of supplies. [Menu 7.02, 7.03]


	None

	Entry and Stay of Personnel

	None
	The process of visa application, entry and stay of personnel by modernized computer network has been speeded up.

China has joined the APEC Business Travel Card (ABTC) Scheme in 2001.


	None

	Settlement of Disputes

	Temporary Provision on Complaints related to Foreign Investment Enterprises was promulgated on Sept.1 2006 to provide guidelines on receiving complaints and resolving disputes for foreign investment enterprises.


	So far, China has signed 119 Bilateral Investment Protection Agreements with other economies. All these agreements have provisions for settlement of disputes.

The Dispute Settlement Centres for Foreign Investors/foreign invested enterprises have been established at both central and provincial level to help investors solve problems. [Menu 9.01]

China is a member of ICSID. [Menu 9.02]

Most of Bilateral Investment Protection Agreements with other economies include the clause enabling disputes between a foreign investor and China to be referred by the investor to ICSID.


	None

	Intellectual Property

	China launched a nationwide special campaign to protect IPR from Sep. 2004 to Dec. 2005, which has stroke the infringements of IPR effectively.

The State Council promulgated the regulations for the protection of the right of communication through information network on May 18, 2006.

China has established 50 IPR complaint and service centers in the whole country by the end of August 2006, which used the same hotline number “12312”.

China succeeded in organizing the “IPR public awareness week” in 2005 and 2006, and hosted an exhibition on the achievements of IPR protection in Beijing in April, 2006.

China’s Action Plan on IPR Protection 2006 could be downloaded at the website “Intellectual Property Protection in China “(www.ipr.gov.cn). 
	China has joined a number of international organizations on IP protection such as WIPO, Paris Convention for the Protection of industrial Protection of Industrial Property, Madrid Agreement for the International Registration of Trademark, Bern Convention for the Protection of Literary and Artistic Works, the Universal Copyright Convention, Convention for the Protection of Procedures of Phonogram Against Unauthorized Duplication Patent Cooperation Treaty. [Menu 10.01]

China has established a well-rounded legal system on IP protection with Laws on Patent, Trademark, Copyright and the protection of computer software. The system is being further improved with the objective to reach the standards set by TRIPs of WTO. [Menu 10.02]

The special IPR courts have been established in all provinces and major cities.

China has also established a comprehensive judicial and administrative mechanism for enforcement in accordance with international practices. [Menu 10.03]

Chinese government has always attached importance on public awareness and has pushed the work of public education through TV programmes and seminars.
	None

	Avoidance of Double Taxation

	None
	So far, China has signed over 90 Agreements on Avoidance of Double Taxation with other economies. [Menu 11.01]
	None

	Competition Policy and Regulatory Reform

	The draft of Anti-Monopoly Law of the People’s Republic of China was submitted to the National People’s Congress (NPC) in June 2006. The Law on Countering Unfair Competition is under review.
Ministry of Commerce is undertaking review on anti-monopoly of M&As according to article 51-54 of the Regulation on M&A of Domestic Enterprises by Foreign Investors which came into force as of September 8, 2006.

The newly revised Securities Laws expands the method and scope of the securities transaction. It not only restates the principle of separate operation of financial industry but also provides possibility for combined operations.

In August 2006, the Enterprise Bankruptcy Law and revised Partnership Law are promulgated.


	China has rectified and regulated the market order by removing regional blocks of the entry to local market.
China has strengthened the punishment of illegal business operations and cracked down on the activities of producing and selling fake and inferior commodities and fraudulence.
	China is speeding up the legislative process of the Antimonopoly Law and continuing its efforts to promote the legislation and enforcement of the laws and regulations on competition.
The review of local regulations, rules and documents according to the Administrative Licensing Law will still continue.

With the enactment of the Antimonopoly Law, Civil Law Code and other relevant laws and regulations, the quality and efficiency of regulation will be improved.



	Business Facilitating Measures to Improve the Domestic Business Environment

	None
	To create effective government administrative environment, efforts have been made in the following areas:

· gradually reforming the existing administrative system to improve government’s efficiency.

· Setting up governance linkages between different authorities.

· Conducting training programs for officials in various specialized areas.

To create competitive market environment so as to increase the investors’ confidence, the following actions have been taken:

· strengthening the legitimate enforcement on IPR infringements

· removing the barriers of regional/local protections and monopolies,

· cracking down the behavior of making fake and shoddy products and other illegal activities,

· revoking all of the unauthorized fees, inspection, levies and fines.

· strengthening the management of fee collection by making the transparent fee collection items for FIEs.

“Administrative Licensing Law” was promulgated in 2004, with a view to regulate administrative conducts of government agencies.


	None

	Other Investment Measures


	None
	Efforts have been made to promoted reinvestment and transfer of domestic and foreign-invested companies from the coastal region to the central and western regions.
	None


	Improvements in China’s Approach to Investment Measures since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Made to Date

	General Policy Framework

	N.A
	N.A

	Transparency
Implement APEC Leaders’ 

Transparency Standards on 

Investment(  


	N.A
	N.A

	Non-discrimination

	N.A
	N.A

	Expropriation and Compensation

	N.A
	N.A

	Protection from Strife and Similar Events

	N.A
	N.A

	Transfers of Capital Related to Investments

	N.A
	N.A

	Performance Requirements


	N.A
	N.A

	Entry and Stay of Personnel

	N.A
	N.A

	Settlement of Disputes

	N.A
	N.A

	Intellectual Property 


	N.A
	N.A

	Avoidance of Double Taxation

	N.A
	N.A

	Competition Policy and Regulatory Reform

	N.A
	N.A

	Business Facilitating Measures to Improve the Domestic Business Environment 


	N.A
	N.A


Appendix – APEC Leaders’ Transparency Standards on Investment

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.  

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed APEC sub-fora that have elaborated transparency provisions to review these regularly, and, where appropriate, improve, revise or expand them further.  Economies were further instructed that such revised transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on investment were developed for incorporation into the Leaders’ Statement.  These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos and also build on the Options for Investment Liberalization and Business Facilitation to Strengthen the APEC Economies – For Voluntary Inclusion in Individual Action Plans.  Economies agree to implement, in respect of investment, the General Principles contained in paragraphs 1 through 6 and paragraph 11 of the Leaders’ Statement.  

These principles provide specific guidance for implementation within an investment context.  

1.  Each Economy will, in the manner provided for in paragraph 1 of the Leaders’ Statement, ensure that its investment laws, regulations, and progressively procedures and administrative rulings of general application (“investment measures”) are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.  

2.  In accordance with paragraph 2 of the Leaders’ Statement, each Economy will, to the extent possible, publish in advance any investment measures proposed for adoption and provide a reasonable opportunity for public comment.  

3.  In accordance with paragraph 3 of the Leaders’ Statement, upon request from an interested person or another Economy, each Economy will:  (a)  endeavor to promptly provide information and respond to questions pertaining to any actual or proposed investment measures referred to in paragraph 1 above; and (b) provide contact points for the office or official responsible for the subject matter of the questions and assist, as necessary, in facilitating communications with the requesting economy.  

4. Where warranted, each Economy will ensure that appropriate domestic procedures are in place to enable prompt review and correction of final administrative actions, other than those taken for sensitive prudential reasons, regarding investment matters covered by these standards, that: (a) provide for tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the investment matter; (b) provide parties to any proceeding with a reasonable opportunity to present their respective positions; (c) provide parties to any proceeding with a decision based on the evidence and submissions of record or, where required by domestic law, the record complied by the administrative authority; and (d) ensure subject to appeal or further review under domestic law, that such decisions will be implemented by, and govern the practice of, the offices or authorities regarding the administrative action at issue.  

5.  If screening of investments is used based on guidelines for evaluating projects for approval and for scoring such projects if scoring is used, each Economy will promptly publish and/or make publicly available through other means those guidelines.  

6. Each Economy will maintain clear procedures regarding application, registration, and government licensing of investments by:  (a)  publishing and/or making available clear and simple instructions, and an explanation of the process (the steps) involved in applying/government licensing/registering; and (b) publishing and/or making available definitions of criteria for assessment of investment proposals.  

7.  Where prior authorization requirement procedures exist, each Economy will conduct reviews at the appropriate time to ensure that such procedures are simple and transparent.  

8.  Each Economy will make available to investors all rules and other appropriate information relating to investment promotion programs.  

9. When negotiating regional trade agreements and free trade agreements that contain provisions with an investor/state dispute settlement mechanism, each Economy should consider whether or not to include transparency provisions along the following lines: allowing public access to documents submitted to or issued by the investor/state arbitration tribunal; providing for open hearings before the investor/state arbitration tribunal; and authorizing investor/state arbitration tribunals to accept and consider submissions from other persons and entities who are not parties to the dispute.  Consistent with paragraph 11 of the Leaders’ Statement, appropriate exceptions for confidentiality should be made.

10.  Each Economy will participate fully in APEC-wide efforts to update the APEC Investment Guidebook.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Investment, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� attached at the end of this document.


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Investment, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� attached at the end of this document. Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.





  





