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	Chapter 12 : Dispute Mediation

	Objective

APEC economies will: 

a. encourage members to address disputes cooperatively at an early stage with a view to resolving their differences in a manner which will help avoid confrontation and escalation, without prejudice to rights and obligations under the WTO Agreement and other international agreements and without duplicating or detracting from WTO dispute settlement procedures;

b. facilitate and encourage the use of procedures for timely and effective resolution of disputes between private entities and governments and disputes between private parties in the Asia-Pacific region; and 

c. ensure increased transparency of government laws, regulations and administrative procedures with a view to reducing and avoiding disputes regarding trade and investment matters in order to promote a secure and predictable business environment.


	Guidelines

Each APEC economy will:

a. provide for the mutual and effective enforcement of arbitration agreements and the recognition and enforcement of arbitral awards;

b. provide adequate measures to make all laws, regulations, administrative guidelines and policies pertaining to trade and investment publicly available in a prompt, transparent and readily accessible manner; and

c. promote domestic transparency by developing and/or maintaining appropriate and independent review or appeal procedures to expedite review and, where warranted, correction of administrative actions regarding trade and investment.


	Collective Actions

APEC economies will:

a. with respect to resolution of disputes between APEC economies;

i. promote dialogue and increased understanding, including exchange of views on any matter that may lead to a dispute, and cooperatively examine on a voluntary basis disputes that arise, utilizing policy dialogue such as the “Trade Policy Dialogue” of the CTI; 

ii. give further consideration as to how the above Trade Policy Dialogue or similar functions of other fora may be used by APEC economies for the exchange of information, enhanced dialogue and mediation; and

iii. examine the possible future evolution of procedures for the resolution of disputes as the APEC liberalization and facilitation process develops; 

b. with respect to resolution of disputes between private parties, and between private parties and APEC economies; 

i.     provide CTI with a listing of arbitration, mediation, and conciliation services available to private entities of other APEC economies, including a description of any such service which might provide a useful model for private-to-government dispute resolution in the Asia-Pacific region, and make such information widely available to the business/private sector in the Asia-Pacific region;

ii.    provide CTI with comments regarding experiences with the above services;

iii.    accede where appropriate to international agreements for the settlement of disputes between governments and private entities such as the Convention on the Settlement of Investment Disputes between States and Nationals of Other States; and

iv.    accede where appropriate to the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention); 

c. with respect to transparency;


promote transparency on an APEC-wide basis, through, for example, publication of a guide book on arbitration, mediation, and conciliation services available in each APEC economy; and

d. with respect to the above collective actions, continue to report to CTI on progress, with recommendations.  
The current CAP relating to dispute mediation can be found in the Dispute Mediation Collective Action Plan.



	Australia’s Approach to Dispute Mediation in 2006
Australia seeks to resolve disputes with other Governments in a cooperative, non-confrontational manner having regard to International Law. 

In respect of investment, Australia provides investors with the option of referring disputes to the International Centre for Settlement of Investment Disputes and provides for foreign awards to be enforced.  Australia is a party to both the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958, New York) (the New York Convention) and the International Convention on the Settlement of Investment Disputes (1965, Washington) (the ICSID Convention).  Both these Conventions are implemented in the International Arbitration Act 1974.  

For the text of the New York Convention, see http://www.austlii.edu.au/au/other/dfat/treaties/1975/25.html.  

For the text of the ICSID Convention, see http://www.worldbank.org/icsid/basicdoc/9.htm.  

In respect of trade, Australia makes use of WTO dispute settlement procedures where appropriate.



	Overview of WTO Disputes Involving Australia since the Last IAP

The following are current disputes initiated by or against Australia: 

· European Communities: Export Subsidies on Sugar (WT/DS/265);

· European Communities: Protection of Trademarks and Geographical Indications for Agricultural Products and Foodstuffs (WT/DS290/1);

· Australia: Certain Measures Affecting the Importation of Fresh Fruit and Vegetables (WT/DS270);

· Australia: Certain Measures Affecting the Importation of Fresh Pineapple Fruit (WT/DS/271); and

· Australia: Quarantine Regime for Imports (WT/DS287).

Australia is currently participating as a third party in the following WTO disputes : 

· Turkey: Measures Affecting the Importation of Rice (WT/DS334);

· Brazil: Measures Affecting Imports of Retreaded Tyres (WT/DS332);

· United States/Canada: Continued Suspension of Obligations in the EC Hormones Dispute (WT/DS320 and 321);

· European Communities and Certain Member States/United States: Measures Affecting Trade in Large Civil Aircraft (WT/DS316 and 317);

· European Communities (EC): Selected Customs Matters (WT/DS315);

· European Communities (EC): Measures Affecting the Approval and Marketing of Biotech Products (WT/DS291, 292 and 293); and
· Chile: Price Band System and Safeguard Measures Relating to Certain Agricultural Products – Recourse to Article 21.5 (WT/DS207).

During the relevant period, Australia participated as a third party in the following WTO disputes: 

· United States: Subsidies on Upland Cotton (WT/DS267); and
· United States: Tax Treatment for ‘Foreign Cales Corporations’ (WT/DS108).
In June 2005, Australia, together with the United States in respect of its parallel complaint, agreed to allow the European Communities a ‘reasonable period of time’ to bring its regime for protecting geographical indications into compliance with the EC’s WTO obligations. The ‘reasonable period of time’ expired on 3 April 2006.

Australia, together with Brazil and Thailand, was successful in the dispute it took against the European Communities over export subsidies provided to EC sugar. The WTO Appellate Body, in European Communities – Export Subsidies on Sugar (28 April 2005) upheld the WTO Panel’s earlier findings against the EC’s sugar regime. The ‘reasonable period of time’ for implementation will expire on 22 May 2006.

Additional information on these disputes is available from the website of the Australian Department of Foreign Affairs and Trade at www.dfat.gov.au/trade/
negotiations/wto_disputes.html. 




	Australia’s Approach to Dispute Mediation in 2006

	Section
	Improvements Implemented Since Last IAP *
	Current Dispute Mediation Arrangements
	Further Improvements Planned

	Disputes between Governments


	Australia continues to participate in the negotiations for the review of the WTO Dispute Settlement Understanding (DSU).


	Approaches to Cooperative Resolution of Disputes Between Governments

Australia seeks to resolve disputes with other governments in a cooperative, non-confrontational manner having regard to International Law.  To this end, Australia has included dispute settlement provisions in Investment Promotion and Protection Agreements (IPPAs) with a number of APEC economies (including Chile, China, Papua New Guinea, Indonesia, Hong Kong [China], the Philippines, Vietnam and Peru) as well as other investment partners (including Laos, Poland, Hungary, the Czech Republic, Romania, Argentina, India, Pakistan, Lithuania and Sri Lanka). 

Dispute settlement provisions are also included in the Singapore-Australia Free Trade Agreement, Thailand-Australia Free Trade Agreement and Australia-United States Free Trade Agreement. 
Where appropriate, Australia makes use of the WTO dispute settlement system.  In doing so, however, Australia is continually mindful of Article 3.7 of the WTO Dispute Settlement Understanding, that “the aim of the [WTO] dispute settlement mechanism is to secure a positive solution to a dispute” and that “a solution mutually acceptable to the parties to a dispute and consistent with the [WTO Agreements] is clearly to be preferred”.

For IPPAs between Australia and other APEC economies, see 

http://www.austlii.edu.au/au/other/dfat/.  


	Where appropriate, Australia supports the inclusion of provisions in multilateral and bilateral treaties encouraging the amicable resolution of disputes and providing a variety of dispute settlement options, including conciliation and arbitration.

	Disputes between Governments and Private Entities


	No improvements since last IAP.

	Relevant International Agreements Relied on to Resolve Such Disputes

Australia is a party to the following Conventions:

· the New York Convention; and

· the Convention on the Settlement of Investment Disputes. 

Australia has also adopted the UNCITRAL Model Law on International Commercial Arbitration (the 'Model Law').

Australia’s policy in negotiating IPPAs is to include a dispute settlement procedure, conducted in stages, which requires Parties to seek to resolve disputes by prompt and friendly consultation and negotiation before more formal dispute resolution mechanisms are activated.  If both Parties are at the time parties to the Convention on the Settlement of Investment Disputes, the dispute may be referred to the International Centre for Settlement of Investment Disputes for conciliation or arbitration.  If one or both Parties are not parties to the Convention, the dispute may be referred to an Arbitral Tribunal constituted in accordance with the IPPA. 

The reference to the Convention on the Settlement of Investment Disputes in IPPAs allows an investor to bring a direct action against the host country, without the need to involve the investor’s own government. 

Australian dispute resolution services include: 

· The Institute of Arbitrators and Mediators Australia, which provides resources regarding mediation and arbitration as well as draft rules for the conduct of mediation or arbitration.  The Institute provides a Consumer Dispute Resolution Scheme which, with the consent of the parties to the dispute, can resolve claims brought by consumers against the suppliers of goods and services.  See http://www.iama.org.au; 

· The Australian Commercial Disputes Centre, which aims to assist parties involved in commercial disputes to resolve their disputes outside of the court system through negotiation, conciliation, independent expert appraisal, moderation, facilitation, mini-trials, mediation or arbitration.  Dispute resolution clauses are provided to interested Australian organisations and businesses for insertion into domestic and international contracts.  Additionally, the Centre has published “Guidelines for Commercial Mediation” setting out procedures for dealing with issues such as notification, selection of a mediator and confidentiality.  See http://www.acdcltd.com.au; and 

· Lawyers Engaged in Alternative Dispute Resolution (LEADR), which promotes and provides alternative dispute resolution services including mediation and conciliation.  See http://www.leadr.com.au. 

	No further action is required.


	Disputes between Private Parties


	No improvements since last IAP.

	Approaches Used for the Resolution of Disputes Between Governments and Private Parties

The International Arbitration Act 1974 gives effect in Australia to the New York Convention and the UNCITRAL Model Law.  The Act governs the procedures for international arbitration, setting out the institutions and procedures that are available for the conduct of international arbitration.  

At the State and Territory level, each State and Territory government has enacted uniform Commercial Arbitration Acts. 

Dispute Settlement Services Available

Please see previous section, ‘Disputes between Governments and Private Entities’, above.

Arrangements for Mutual Recognition of Foreign Arbitral Awards

Australia is a party to the New York Convention, as implemented domestically in the International Arbitration Act 1974.  If an award is made in another country which is a party to the New York Convention, and the conditions of the Convention have been met, then the award may be enforced in a court of a State or Territory in Australia as if the award had been made in that State or Territory.  Australia’s adoption of the Model Law also means that an award made under the UNCITRAL Model Law, irrespective of where it was made, is enforceable by a court in Australia. 

	No further action is required.

	Transparency 


	No improvements since last IAP.

	Laws, regulations, administrative guidelines and policies pertaining to trade and investment are publicly available including on the Internet through the Attorney-General’s Australian Law Online (http://law.gov.au), the Australian Legal Information Institute (http://www.austlii.edu.au), and the Treasury website (http://www.treasury.gov.au or directly to (http://www.firb.gov.au).


	Australia will continue to make available laws, regulations, administrative guidelines and policies pertaining to trade and investment, and will continue to support increased transparency on an APEC-wide basis.

	Recognition of arbitration agreements  and Enforcement of  arbitration awards


	No improvements since last IAP.
	Australia is a party to the New York Convention, as implemented domestically by the International Arbitration Act 1974, and the various Commercial Arbitration Acts enacted at the State and Territory level.  The New York Convention is principally aimed at making the enforcement of foreign arbitral awards as simple as enforcing awards made within Australia.  Australia’s enactment of the UNCITRAL Model Law also means that an award made under the Model Law, irrespective of where it was made, is enforceable by a court in Australia.

In Australia, an overseas award will be accorded treatment similar to a judgement of a court of an Australian State or Territory for the purposes of enforcement.  The various State and Territory Commercial Arbitration Acts provide that an award made under an arbitration agreement may, by leave of the Court, be enforced in the same manner as a judgement or order of the Court to the same effect, and where leave is provided, judgement may be entered in the terms of the award.
	No further action is required.

	Independent Review Procedures


	Australia has an independent review procedures mechanism in place.  No further action is required.
	The State and Territory Commercial Arbitration Acts allow for appeals on any question of law arising out of an award, although not generally on the ground of error of fact or law on the face of the award.
	No further action is required.


	Improvements in Australia’s Approach to Dispute Mediation since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Implemented to Date

	Disputes between Governments


	Australia sought to resolve disputes with other governments on a cooperative basis with the aim of resolving disputes in a non-confrontational manner.  To this end, Australia sought to include dispute settlement provisions in Investment Promotion and Protection Agreements (IPPAs).

	Dispute settlement provisions have been included in all IPPAs settled with APEC countries since 1996.  Dispute settlement provisions are contained in the free trade agreements Australia has signed with Singapore (February 2003), the United States (May 2004) and Thailand (July 2004).

	Disputes between Governments and Private Entities


	As a matter of policy, Australia favoured the inclusion of the International Centre for Settlement of Investment Disputes in its investor-State dispute settlement provisions contained in its IPPAs.  Australia’s policy in negotiating IPPAs was to include a staged dispute settlement procedure commencing with a requirement that parties seek to resolve disputes by prompt and friendly consultation and negotiation before more formal dispute resolution mechanisms are activated.  If both Parties were at the time parties to the Convention on the Settlement of Investment Disputes, the dispute may be referred to the International Centre for Settlement of Investment Disputes for conciliation or arbitration.  If one or both Parties were not at the time parties to the Convention, the dispute may be referred to an Arbitral Tribunal constituted in accordance with the IPPA.


	No further action is required.



	Disputes between Private Parties


	Australia had implemented the UNCITRAL Model Law on International Commercial Arbitration (the 'Model Law'), which provides procedural rules for the conduct of international commercial arbitrations in Australia.


	No further action is required.



	Transparency 


	Laws, regulations, administrative guidelines and policies pertaining to trade and investment were publicly available, including on the Internet through the Attorney-General’s Australian Law Online (http://law.gov.au), the Australian Legal Information Institute (http://www.austlii.edu.au) and the Treasury website (http://www.treasury.gov.au or directly to (http://www.firb.gov.au).
	Transparency of laws has continued through the use of internet sites.  

	Recognition of arbitration agreements and Enforcement of arbitration awards


	Australia was a party to the New York Convention, as implemented domestically in the International Arbitration Act 1974, and the various Commercial Arbitration Acts enacted at the State and Territory level. 


	No further action is required.

	Independent Review Procedures


	The State and Territory Commercial Arbitration Acts allowed for an appeal on any question of law arising out of an award, although not generally on the ground of error of fact or law on the face of the award.


	No further action is required.
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