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	Chapter 3 (g) : Financial Services

	Section
	Improvements Implemented Since Last IAP
	Current Entry Requirements
	Further Improvements Planned

	Operational Requirements


	The Reserve Bank of Australia has released draft proposals for public consultation on regulatory measures for the Electronic Funds Transfer at Point of Sale (EFTPOS) and Visa Debit payments systems. The proposed measures include a reduction in interchange fees for the EFTPOS and Visa Debit systems. 

On 20 December 2005 the Reserve Bank of Australia released a draft access regime for the EFTPOS system to significantly improve the access arrangements for new participants. 

Further information may be found at: http://www.rba.gov.au/PaymentsSystem/PaymentsPolicy/Reforms/index.html.


	Financial Services

Any person who carries on a financial services business in relation to financial products must meet the requirements of the Corporations Act 2001, as amended by the Financial Services Reform Act 2001, which introduced a harmonised licensing, conduct and disclosure regime.  The regime applies to financial services businesses provided in relation to financial products including:

· a deposit-taking facility offered by an ADI;

· derivatives;

· foreign exchange;

· general insurance;

· life insurance; and

· superannuation.

See also licensing requirements.

Principal Regulatory Instruments

· Corporations Act 2001;

· Insurance Act 1973;

· Insurance (Contracts) Act 1984;

· Life Insurance Act 1995; and

· Superannuation Industry (Supervision) Act 1993.

The Reserve Bank of Australia has imposed an access regime for Visa Debit to ensure that new specialist credit card institutions are eligible to participate in the Visa Debit system as well as the Visa credit card system. 
Insurance and related services

The Insurance Act 1973 restricts the right to carry on insurance 

business to authorised companies who meet the minimum capital adequacy requirements (capital requirements).  Capital requirements are now determined on a case by case basis (based on a three year business plan) taking account of individual aspects of the insurance business, including risk.  The capital requirements are $5 million at a minimum.  In addition, insurers must meet the requirements of the Insurance Act 1973 and the Prudential Standards on an ongoing basis.  Life insurers must meet a $10 million shareholders’ capital requirement to gain entry as an authorised life insurer under the Life Insurance Act 1995.

There are state and territory government restrictions, by way of monopolies or licensing provisions and associated controls on premiums and other terms of policies, in the following areas of insurance:

· compulsory third party motor vehicle accident: Victoria [Vic], Western Australia [WA], Tasmania [Tas], Northern Territory [NT] (monopolies), New South Wales [NSW], Queensland [Qld], South Australia [SA], Australian Capital Territory [ACT] (licensing, premiums/policy terms);

· workers’ compensation: SA, Vic, Qld (monopolies), NSW, WA, Tas (managed funds, licensing, premiums/policy terms); and

· homebuilders’ warranty: Qld (monopoly), NSW, Vic, WA, SA, Tas, NT (managed funds, licensing, premiums/policy terms).

Comcare is the monopoly provider for workers’ compensation insurance to Australian Government employees. Sub-national guarantees are provided to some State and Territory insurance offices.

Superannuation

The superannuation (pension) industry is primarily regulated under the Superannuation Industry (Supervision) Act 1993.  Under the Act, all trustees (with exceptions, including trustees of self managed superannuation funds, and of exempt public sector superannuation schemes) are required to obtain a licence from the Australian Prudential Regulation Authority (APRA), and to register all funds under their trusteeship with APRA prior to accepting contributions.

In order to gain a licence, trustees must meet certain minimum standards including in relation to the fitness and propriety of trustees, the adequacy of resources available to trustees, capital requirements and risk management requirements. 
A $5 million capital requirement for licensed trustees of public offer funds is imposed as an entry requirement to conduct that type of superannuation business.

Trustees of self managed superannuation funds (funds with fewer than five members, where all of the members are also trustees of the fund) are not prudentially regulated by APRA and are not required to be licensed.  As superannuation represents a tax-effective savings vehicle, the Australian Taxation Office regulates compliance by these funds with the requirements of the SIS Act applicable to these funds.

Financial services relating to superannuation are governed by the Corporations Act 2001.  Under the Act, trustees of superannuation funds (other than an exempt public sector superannuation scheme) are generally required to be licensed by ASIC in order to provide financial services, such as advising or dealing in superannuation products.  Trustees of non‑public offer superannuation funds and pooled superannuation trusts (under certain circumstances) are exempted from the requirement to hold a licence to deal in the interests of those trusts.

Banking and Other Financial Services (Excluding Insurance)

Principal Regulatory Instruments

· Banking Act 1959;

· Corporations Act 2001;

· Financial Sector (Shareholdings) Act 1998; and

· Financial Sector (Collection of Data) Act 2001.
Under the Banking Act 1959, the entry requirement is $50 million Tier 1 start-up capital for locally incorporated banks.

A person who is in the business of dealing in foreign currency must be licensed to perform that activity except in circumstances where the transaction is settled immediately or where the person is dealing on their own account.

Certain liabilities of Australian Government owned entities, which may conduct financial operations, are guaranteed by the Australian Government. 

While the Australian Government sold its remaining shareholding in the Commonwealth Bank of Australia (CBA) on 19 July 1996, a transitional Australian Government guarantee has been provided to certain superannuation and other liabilities of the CBA.  The length of time that the guarantee applies depends on the characteristic of the liability.  Transitional guarantees also apply to the former government-owned Australian Industry Development Corporation.  Substantial guarantees have already expired.

A number of state and territory governments operate central financing authorities through which their wholly or partly-owned statutory authorities and business enterprises are obliged to borrow (and, in some cases, invest) their funds or otherwise obtain certain financial services:

· New South Wales Treasury Corporation (1 Farrer Place, Sydney 2000, (+61) 2 9325 9325 ; http://www.tcorp.nsw.gov.au/);

· Northern Territory Treasury Corporation (38 Cavenagh Street, Darwin 0800 tel. (+61) 8 8999 7406; http://www.nt.gov.au/ntt/tcorp/);

· Queensland Treasury Corporation (14th Floor, 61 Mary Street, Brisbane 4000, tel. (+61) 7 3842 4600; http://www.qtc.qld.gov.au/);

· South Australian Government Financing Authority (Level 5, State Administration Centre, 200 Victoria Square, Adelaide 5000 tel. (+61) 8 8226 9400; http://www.safa.sa.gov.au/);

· Tasmanian Public Finance Corporation (Tascorp) (114 Murray Street, Hobart 7000, tel. (+61) 3 6233 7880; http://www.tascorp.com.au/);

· Treasury Corporation of Victoria (Level 12, 1 Collins St Melbourne 3000, tel. (+61) 3 9651 4880; http://www.tcv.vic.gov.au); and

· Western Australian Treasury Corporation (Level 7/ 152 -158 St Georges Terrace, Perth 6000, tel. (+61) 8 9235 9100; http://www.watc.wa.gov.au).

The financial operation of some State or Territory-owned entities may be guaranteed by the state or territory government. A number of state and territory governments have also provided transitional guarantees to some of the assets and liabilities of former State-owned or controlled banks.

On 23 February 2004, the Reserve Bank of Australia imposed an Access Regime on Bankcard, MasterCard and Visa credit card schemes in Australia.  This completed the implementation of the Reserve Bank of Australia’s package of reforms to promote efficiency and competition in the provision of credit card payment services in Australia announced in August 2002.
Contacts:

· Department of Treasury – http://www.treasury.gov.au;

· Australian Prudential Regulation Authority – http://www.apra.gov.au;

· Australian Securities and Investments Commission – http://www.asic.gov.au.


	Consultations are underway on whether to introduce a guarantee scheme into the Australian financial system.  The Australian Prudential Regulation Authority is consulting industry on proposals to strengthen corporate governance in the banking and insurance sectors and enhance prudential supervision of corporate groups involving general insurers.  The reforms will result in changes to various existing prudential standards made under the Insurance Act 1973.

In 2004, the NT launched a comprehensive reform process of the construction industry aimed at consumer and worker protection and increasing professionalism in the industry.  Subject to competitive insurance products being available in the NT, the new arrangements will commence in July 2006 and will replace the existing Home Building Certification Fund, which will be wound up when the new insurance scheme starts.



	Licensing and 

Qualification Requirements of Service Providers


	
	Financial Services

Under the Corporations Act 2001, where a person provides a financial service (that is, provides financial product advice, deals, makes a market, operates a managed investment scheme or provides a custodial and depository service) the person is required to be licensed by the Australian Securities and Investments Commission to engage in that activity and must comply with conduct and disclosure obligations.  In addition, product issuers are required to comply with product disclosure obligations.

This harmonised licensing, conduct and disclosure regime for the provision of all financial products and services was introduced by the Financial Services Reform Act 2001, which came into full effect on 11 March 2004.

In order to obtain a licence under the new Financial Services Reform regime, an applicant has to demonstrate that he/she possesses the relevant competence, skill and experience to carry out the activities for which he/she seeks to be licensed.  In addition, he/she has to ensure that any representatives who act for him/her are adequately trained and competent to provide services.

Contacts:

Australian Securities and Investments Commission

GPO Box 4866, SYDNEY NSW 1042, Telephone: (+61) 2 9911 2000;  Facsimile: (+ 61) 2 9911 2030.

E-mail: infoline@asic.gov.au ;  Website: http://www.asic.gov.au.
	

	Foreign Entry


	
	See Licensing and Qualification Requirements of Service Providers.
	

	Discriminatory Treatment/

MFN


	
	The temporary entry of specialists in the operations of a service supplier established in Australia is permitted subject to certain conditions.

Insurance and Related Services

Life Insurance

The Life Insurance Act 1995 requires overseas life insurance companies entering the Australian market to operate through a subsidiary and not a branch (see http://www.apra.gov.au/Life/). As foreign insurers were already required to invest capital in their Australian operations regardless of whether they operated through a branch or subsidiary, the introduction of this measure in 1995 has had little practical effect for new foreign insurers.

Under the Australia-United States Free Trade Agreement, life insurers incorporated in the United States are permitted to conduct life insurance business in Australia through a branch. 

General Insurance
Only incorporated entities and Lloyd’s underwriters can be authorised to write general insurance business in Australia (including reinsurance).  Any body corporate seeking to write general insurance business in Australia must apply for authorisation under the provisions of the Insurance Act 1973 (see http://scaleplus.law.
gov.au/html/pasteact/0/390/rtf/Insurance1973.rtf). 

Prudential requirements are set out in the Act and Prudential Standards prescribe the form of the application and a minimum capital requirement.  There is an obligation for foreign insurers to be represented at all times for the purposes of the Insurance Act 1973 by a person resident in Australia (not necessarily an Australian citizen) who is appointed by the company as its agent for the purpose of the Act.

A foreign insurer not authorised by the Australian Prudential Regulation Authority (APRA) can supply general insurance to Australian customers via an agent or broker.  The Corporations Act 2001 requires agents and brokers to be licensed by the Australian Securities and Investments Commission and to comply with disclosure requirements.

Superannuation

The legislation governing superannuation funds in Australia distinguishes between funds on the basis of whether they are offered or managed by a non-resident or under foreign control.  Overseas (or “non-resident”) funds are not complying funds under the Superannuation Industry (Supervision) Act 1993 and thus cannot benefit from Australian taxation concessions.

Banking and Other Financial Services (Excluding Insurance)

Foreign Central Banks and Foreign Monetary Institutions

The investment at interest in Australia’s official reserves by foreign central banks and foreign government monetary institutions is approved by the Reserve Bank of Australia provided that it obtains assurances from the investing authority that it will aim to be a stable holder of the Australian dollar and that it will consult with the Reserve Bank of Australia in the event of significant changes in its Australian dollar portfolio.  Monetary institutions, responsible for both reserve assets and commercial investments, are permitted to invest in Australia up to a limit under the same conditions.

Foreign Banks Licensed Overseas

A foreign bank licensed overseas is able to offer its services to Australian enterprises but is not allowed to raise deposits funds in Australia or undertake business in Australia unless it is an authorised bank (or establishes a money market corporation, subsidiary, etc.).  Foreign banks located overseas may, however, raise funds in Australia through the issue of debt securities subject to conditions.

Foreign Banks: General

Foreign banks may undertake banking operations in Australia through locally incorporated subsidiaries and/or an authorised branch under the Banking Act 1959. 

However a branch may not accept “retail” deposits.  A foreign bank wishing to accept “retail” deposits must seek authorisation as a locally incorporated subsidiary for that purpose.  Foreign bank branches may accept deposits (and other funds) in any amount from incorporated entities, non-residents and their own employees.  Deposits (and other funds) may only be accepted from other sources where the initial deposit (or other funds) are greater than $A250,000.  Deposit-taking outside of this is considered to be “retail” banking business (see http://www.apra.gov.au/ADI/ADI-Prudential-Standards
-and-Guidance-Notes.cfm).

Foreign Investment

Foreign acquisitions are subject to Australia’s foreign investment guidelines, the Foreign Acquisitions and Takeovers Act 1975 and the Financial Sector (Shareholdings) 1998 (see Generic Measures). 

Ownership of financial institutions (eg. Authorised Deposit-Taking Institutions [ADIs], life and general insurance companies and any associated holding companies) is regulated under the Financial Sector (Shareholdings) Act 1998.  Any person proposing to hold a stake in excess of 15 per cent in a financial sector company must apply to the Australian Government Treasurer for approval of the proposed stake (up to 100 per cent).  The Treasurer may approve a higher stake where he considers it in the national interest.  The Treasurer typically has approved a higher level of ownership to enable providers to operate locally incorporated ADI subsidiaries.

Financial Markets

Under the Corporations Act 2001, an Australian market licence (or an exemption) is required to operate a financial market in financial products or clearing and settlement facility.  There is no separate regulation for stock and futures markets.  The Minister is empowered to grant the licence.  A streamlined route is provided for financial markets or clearing and settlement facilities regulated overseas under comparable regulatory regimes.  The Act provides for a 15 per cent shareholder limitation on prescribed licensees.


	The Australian Government has accepted a recommendation from an independent review into the role of direct offshore foreign insurers (DOFIs) in the Australian market.  The recommendation relates to access arrangements for foreign insurers not authorised by APRA.  Legislative changes will be made to allow DOFIs marketing insurance in Australia to be exempt from prudential regulation in Australia only if they are domiciled in a country APRA considers to have comparable prudential regulation. (See also Operational Requirements section).




