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	Chapter 7 : Intellectual Property Rights

	Objective

APEC Economies will ensure adequate and effective protection, including legislation, administration and enforcement, of intellectual property rights in the Asia-Pacific region based on the principles of MFN, national treatment and transparency as set out in the TRIPS Agreement and other related agreements.



	Guidelines

Each APEC economy will: 

(a) ensure that intellectual property rights are granted expeditiously;

(b)
ensure that adequate and effective civil and administrative procedures and remedies are available against infringement of intellectual property rights; and

(c)
provide and expand bilateral technical cooperation in relation to areas such as patent search and examination, computerisation and human resources development for the implementation of the TRIPS Agreement and acceleration thereof.



	Collective Actions

APEC Economies have agreed to take collective actions to help achieve these goals.  These actions are contained in Collective Action Plans (CAPs) which are updated annually.  The current CAP relating to intellectual property rights can be found in the Intellectual Property Rights Collective Action Plan.



	United States’  Approach to Intellectual Property Rights in 2000


The United States delivers one of the highest levels of intellectual property protection in the world.  Its grant of significant intellectual property rights and an effective mechanism by which to enforce those rights have been fundamental components of its economic success and will continue to be critically important to its economic prospects.  This high level of protection has also served to enrich greatly the standard of living and cultural life of American citizens.

The United States is a Member of most of the major international intellectual property agreements, including the Convention Establishing the World Intellectual Property Organization, the Paris Convention for the Protection of Industrial Property (Stockholm Act), the Berne Convention for the Protection of Literary and Artistic Works (Paris Act), the Universal Copyright Convention, the Nice Agreement Concerning the International Classification of Goods and Services for the Purposes of the Registration of Marks (Geneva Act), the Patent Cooperation Treaty, the Geneva Convention for the Protection of Producers of Phonograms Against Unauthorized Duplication of their Phonograms, the Brussels Convention Relating to the Distribution of Programme-Carrying Signals Transmitted by Satellite, the International Convention for the Protection of New Varieties of Plants (UPOV)(1978 Act) (1991 Act), the World Intellectual Property Organization (WIPO) Copyright Treaty, the WIPO Performances and Phonograms Treaty, the Trademark Law Treaty, and the Patent Law Treaty.   The U.S. is a signatory to the Hague Agreement Concerning the International Registration of Industrial Designs. Finally, the United States is a member of the World Trade Organization, and thus subject to the terms of the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs), and is a member of the North American Free Trade Agreement (NAFTA), Chapter 17 of which contains significant provisions on the protection of intellectual property. 

Information regarding the administrative policies and the U.S. legislation used to implement these treaties and agreements can be found on: http://thomas.loc.gov/home/thomas.html; http://lcweb.loc.gov/copyright/;  http://www.fbi.gov/;  http://www.customs.ustreas.gov/;   http://www.upov.int/;  http://www.atf.treas.gov/regulations/index.htm; http://www.ustr.gov; http://www.ams.usda.gov/science/PVPO/pvp.htm www.uspto.gov



	Chapter 7 : United States’ General Approach to Intellectual Property Rights in 2000

	Section
	 Improvements Implemented Since Last IAP
	Current Situation Regarding Laws and Administrative Procedures
	Further Action  Planned

	TRIPS implementation 


	Since January 1, 1996, the United States has been in full compliance with its TRIPs obligations.

	Contact information:  

U.S. Patent and Trademark Office – Robert Stoll, Administrator, Office of Legislative and International Affairs  (703) 305-9300

United States Trade Representative – Claude Burcky (202)  

Library of Congress – Copyright Office – _____________ (202)

Federal Bureau of Investigation – _________________ 

U.S. Customs Service – ___________________

U.S. Department of Agriculture – Dr. Ann Marie Thro, Commissioner, Plant Variety Protection Office, (301) 504-5518. 

Bureau of Alcohol, Tobacco, and Firearms, Department of Treasury - ______________________


	The United States will continue to work to refine U.S. laws to ensure full TRIPs - PLUS protection for intellectual property.

	Ensuring the Expeditious Granting of IP Rights


	On November 29, 1999, President Clinton signed into law the "Intellectual Property and Communications Omnibus Reform Act of 1999” Pub. L. No. 106-113.  The new law contains, among other provisions, Title IV, the "American Inventors Protection Act of 1999."  The American Inventors Protection Act of 1999 includes provisions for protection against invention promotion services; lower filing fees for original patent applications, reissue applications, fees for entering the U.S. national stage in an international application, and the first patent maintenance fee; providing an affirmative defense to infringement for prior users; expanding opportunities for patent term extensions; requiring publication at 18 months of all U.S. utility applications that are also foreign filed  and are published abroad; expanding the opportunities for 3rd parties to be involved in a reexamination proceeding; reorganizing the structure of the USPTO; and several important, miscellaneous provisions relating to provisional applications, prior invention, and prior art. 

The “Trademark Amendments Act of 1999,” was signed into law (P.L. 106-43) on August 5, 1999 to provide owners of famous trademarks the right to oppose or seek cancellation of a mark on dilution grounds in proceedings before the Patent and Trademark Office’s Trademark Trial and Appeal Board.  It also allows private citizens and corporate entities to sue the Federal Government for trademark infringement.  Lastly, it provides that the party asserting trade dress protection in an action for infringement, where the matter sought to be protected is not registered with the PTO, has the burden of proving that the trade dress is not functional. 

The “Anticybersquatting Consumer Protection Act” was signed into law (P.L. 106-113) on November 29, 1999,  and prohibits the bad faith registration, trafficking in, or use of an Internet domain name that is identical to, or confusingly similar to, a distinctive trademark or service mark, or dilutive of a famous trademark or service mark. 

The “Digital Theft Deterrence and Copyright Damages Improvement Act of 1999, was signed into law on December 9, 1999 (P.L. 106-160).  The law increases the range of statutory damages available for copyright infringement from $500 - $20,000 to $750 - $30,000 and increases the amount available for willful infringement from $100,000 to $150,000.  The law also directs the U.S. Sentencing Commission to issue, within 120 days of enactment, emergency guideline amendments to implement section 2(g) of the “No Electronic Theft Act” (P.L. 105-147).

On October 27, 2000, the President signed into law (P. L. 106-379) the “Work for Hire and Copyright Corrections Act of 2000.”  The law deletes the amendment made last year to the Copyright Act which added “sound recordings” to the list of works that may be considered “works made for hire.”  The law also makes corrections to the Copyright Act relating to fees and recordkeeping procedures.

U.S. public laws can be found at:  http://thomas.loc.gov/home/thomas.html

	Patents and trademarks are administered by the U.S. Patent and Trademark Office (USPTO).  In FY 1999, the USPTO received more than 240,308 trademark applications in 295,165 classes and 272,221 patent applications.  The Office granted 143,686 patents and registered almost 87,774 trademarks.  Filings were up 13% in patents and 27% in trademarks since FY 1998.  Patent cycle time average in FY 1999  was about 13 months. Average time to first action for trademarks was 4.6 months at the end of FY 1999.  Protection for industrial designs and plants are also available through the U.S. Patent and Trademark Office.

Since October 1, 1998, the USPTO has offered electronic filing to its customers through the Trademark Electronic Application System (e-TEAS).  20,600 applications were received over the Internet in FY 1999 for electronic registration.  The rules for electronic filing have been revised, for example,  by modifying the signature requirements so that attorneys may file on behalf of clients and that for electronically filed applications, the date of receipt, regardless of whether it is a business day, will be the filing date.  Trademark application filing forms are available on the USPTO website as well as trademark application and registration status information.

The Copyright Office is the place where claims to copyright are registered and where documents relating to copyright may be recorded when the requirements of the copyright law are met. Additionally, the Copyright Office and the Library of Congress administer the Copyright Arbitration Royalty Panels, which meet for limited times for the purpose of adjusting rates and distributing royalties. In fiscal year 1994, the Office registered more than 530,332 claims to copyright and mask works, and collected for later distribution to copyright holders nearly $200,000,000 in cable television, satellite carrier, and Audio Home Recording Act compulsory license funds. As of fiscal year 1994, the Copyright Office has recorded 25,733,511 registrations.

The Plant Variety Protection Act is administered by the United States Department of Agriculture. The PVPA provides legal intellectual property rights protection, to developers of new varieties of plants that are sexually reproduced (by seed) or are tuber-propagated. Bacteria and fungi are excluded. The owner of an U.S. protected variety has exclusive rights to multiply and market the seed of that variety. In the U.S., intellectual property protection for plants is provided through plant patents, plant variety protection and utility patents. Plant patents provide protection for asexually reproduced (by vegetation) varieties excluding tubers. Plant variety protection provides protection for sexually (by seed) reproduced varieties including tubers, F1 hybrids, and essentially derived varieties. Utility patents currently offer protection for any plant type or plant parts. A plant variety can also receive double protection under a utility patent and plant variety protection. Plant patents and utility patents are administered by the USPTO as noted above.

A partial listing of applicable intellectual property statutes in the U.S.:

Title 7 of the U.S. Code, Chapter 57, contains the Plant Variety Protection Act. P.L. 91-577 (December 24, 1970) was enacted to provide patent-like protection for new non-hybrid seed varieties.  The ultimate goal was to create an incentive for public and private research on new commercial plant varieties by making it possible for scientists to benefit financially from developing them.  The Plant Variety Protection Act (PVPA) Amendments of 1994 ( P.L. 103-349, October 6, 1994) made the law consistent with the International Convention for the Protection of New Varieties of Plants (UPOV) of March 19, 1991, to which the United States is a signatory.  In February 1999, the 1994 PVPA amendments formally were accepted by UPOV as being in conformance with the International Convention.   USDA rather than the Patent and Trademark Office administers the law.

U.S. trademark law is codified in the Trademark Act of 1946, as Amended, called the Lanham Act, P.L. 79-489, Title 15 of the U.S. Code, Chapter 22.

Title 17 of the U.S. Code contains the applicable U.S. copyright laws.

Title 17 of the U.S. Code also contains provisions for protecting vessel hull designs.

Title 18, U.S.C. § 1832 codifies the Economic Espionage Act of 1996 which penalizes commercial theft of trade secrets in cases not involving foreign powers. 

18 U.S.C. § 2318 makes it a criminal offense to traffic in counterfeit labels for phonorecords, copies of computer programs or computer program documentation or packaging, and copies of motion pictures or other audio visual works, and to traffic in counterfeit computer program documentation or packaging.

18 U.S.C. § 2319 provides criminal penalties for copyright infringements resulting in damages over a certain amount.

18 U.S.C. § 2319A. prohibits unauthorized fixation of and trafficking in sound recordings and music videos of  live musical performances.

19 U.S.C. § 1337(a), Tariff Act of 1930, relates to unfair practices in import trade.

19 U.S.C. § 1526(a), Tariff Act of 1930, bars importation into the U.S. of merchandise of foreign manufacture bearing a trademark registered in the USPTO by a person domiciled in the U.S. if copy of the registration certificate has been filed with the Secretary of the Treasury unless written consent of the trademark owner has been secured.

18 U.S.C. § 2320, relates to criminal penalties for trafficking in counterfeit goods and services.

19 U.S.C. § 2111 et seq., provides authority for trade agreements and also annual reports to Congress on barriers to trade include the treatment of intellectual property rights among acts, policies, and practices that constitute barriers to trade.

19 U.S.C. § 2411, relates to foreign countries’ provision for adequate and effective protection of the intellectual property rights of U.S. nationals.

19 U.S.C. § 2462(b), relates to the consideration of intellectual property rights as a factor for foreign countries to receive benefits under the Generalized System of Preferences (GSP).

21 U.S.C. §§ 301, 321-392, The Federal Food, Drug, and Cosmetic Act, relates to the requirements for labeling of food, drugs and cosmetics; avoiding trademarks in establishing official names.

27 U.S.C. §§ 201-212, The Federal Alcohol Administration Act, relates to certificates of label approval of alcoholic beverages.

The patent laws and the USPTO establishment, officers, and functions are detailed in Title 35 of the U.S. Code.


	The Trademark Office hopes to develop a system to completely replace paper with electronic files and has implemented a pilot program in two of its law offices for paperless examination.

The USPTO will complete systems testing and begin full electronic processing of patent applications in FY 2003. By 2001, there should be a pilot program for filing PCT applications electronically. To learn more about electronic patent filing visit http://pro-ebc.uspto.gov/.

The USPTO, along with other U.S. Government agencies, continues to work with the U.S. motion picture industry and performers’ unions to lay the groundwork to achieve an agreement to improve international protection for audiovisual performers rights.  As a result, the U.S. Government has put forward a comprehensive proposal for a new Treaty on Audiovisual Performers Rights. This proposal aims to meet the needs of both performers and film producers in the marketplace. The PTO is continuing to work with the industry and the performers’ unions to garner stronger support for the US position from other countries.

Further action is planned on the “Madrid Protocol Implementation Act” which would expedite and facilitate the granting of trademark rights. Legislation that would implement the protocol related to the Madrid Agreement on the International Registration of Marks was approved by the Senate Judiciary Committee and was passed by the House on April 13, 1999.  The Protocol would permit U.S. trademark owners to file for registration in any number of member countries by filing a single standardized application, in English, with a single set of fees, with the PTO. The accession package for the Madrid Protocol Treaty was transmitted to the U.S. Senate for advice and consent on September 5, 2000.

Further action is also planned on the Hague Agreement Concerning the International Registration of Industrial Designs.  The U.S. is a signatory to the Agreement but has not ratified it.  The U.S. plans to ratify the Agreement and is currently drafting implementing legislation.



	Effective Enforcement of IP Rights


	Public Law 106-58 was signed into law on September 29, 1999 which establishes the National Intellectual Property Law Enforcement Coordination Council to coordinate domestic and international IP law enforcement among Federal and foreign entities.  The Council is co-chaired by the PTO Commissioner and the Department of Justice’s Assistant Attorney General, Criminal Division.


	In the United States, the federal trademark law called the Lanham Act authorizes suit to be brought for infringement of either registered or common law trademark rights, 15 USC Section 1114 and Section 1125(a), respectively. Remedies include injunctive relief to prohibit infringement, the impoundment and destruction of goods bearing infringing trademarks, an infringer's profits, the trademark owner's actual damages and court costs. Attorney's fees may be awarded in exceptional cases. Most states in the United States also have their own trademark statutes. Hence, a trademark owner generally has the option of pursuing a trademark infringement action based on both state and federal law and in either state or federal court. 

Patent owners can sue in federal court to stop unauthorized parties from practicing a patented invention.  A suit cannot be filed until the patent has been granted by the Patent and Trademark Office and patent rights are not retroactive. 

While copyright protection exists the moment it is created and fixed in a tangible form that is perceptible, either directly or through a device, one must register in order to bring a lawsuit for infringement. A copyright holder may sue in federal court for damages and an injunction stopping the infringement.  A copyright owner possesses the exclusive right to reproduce and distribute the work in copies, to perform and display the work, and to produce derivative works based on the work. Anyone who infringes these exclusive rights without the copyright owner's permission faces severe civil (and possibly criminal) penalties: he can be judicially restrained from further use of the work, unauthorized copies could be impounded or destroyed, and the infringer could be liable for actual damages, profits earned from the unauthorized use of the copyright owner's work, and, if the copyright is registered, for statutory damages and attorneys fees. 

Under the Plant Variety Protection Act, the owner of a protected variety may bring civil action against persons infringing on his or her rights. The owner may ask a court to issue an injunction to prevent others from further violations. It is the owner of the protected variety who must bring suit in such cases. The U.S. Department of Agriculture will not take that action. 

As for criminal cases, the National Intellectual Property Rights Coordination Center (IPR Center) is a multi-agency center responsible for coordinating a unified U.S. Government response regarding IP enforcement issues. Core staffing is provided by Investigative personnel from the U.S. Customs Service and the Federal Bureau of Investigation. Particular emphasis is given to investigating major criminal organizations and those using the Internet to facilitate IP crime.

Furthermore, the Economic Espionage Act of 1996 provides law enforcement including the FBI with a tool to deal more effectively with trade secret theft. The law penalizes commercial theft of trade secrets in cases not involving foreign powers under the newly created statute Title 18, U.S.C. Section 1832.  

As for border measures, the U.S. Customs Service, if directed to do so by an exclusion order issued by the U.S. International Trade Commission (ITC) under the provisions of section 337 of the Tariff Act of 1930, as amended, has authority to prevent the importation of goods which violate a patent.   An exclusion order directs the Secretary of the Treasury to deny entry to imports in violation of the order. The Customs Service acts for Treasury in enforcing these orders. 

The ITC can also issue exclusion orders against goods imported by the use of many other unfair trade practices, such as violation of trademark, copyright, and mask work  registrations (and the violation of trade secrets, which are not otherwise protected by Federal law). The ITC can direct Customs to seize imports from repetitive violators of an exclusion order.

The Department of the Treasury’s Bureau of Alcohol, Tobacco, and Firearms has jurisdiction over the labeling of alcoholic beverages under the Federal Alcohol Administration Act.  Alcohol beverage labels are approved by ATF to make sure they do not contain statements or representations that are likely to mislead consumers about the product.    http://www.atf.treas.gov/regulations/index.htm
The Department of the Interior, through the Indian Arts and Crafts Board Act (IACBA), has the power to create trademarks of genuineness and quality for Indian products, establish standards and regulations for the use of government-owned trademarks, and register any such trademark with the USPTO.  The Indian Arts and Crafts Board may receive criminal complaints of misrepresentation of Indian produced goods and products.  The Board can refer these complaints to the Federal Bureau of Investigation for appropriate investigation and to the Attorney General of the United States for criminal proceedings.  The IACBA also provides for civil remedies for 

mispresresentation of Indian produced goods. Title 25, USC section 305 et. seq.

As for the current situation as to education in the field of IP enforcement, the USPTO and WIPO cosponsor twice a year a one to two week training seminar in IP enforcement for government officials worldwide.  The program provides in-depth reviews of the TRIPs substantive and enforcement provisions, and an understanding of how to create an effective IP enforcement system.  

The USPTO also cosponsors regional seminars focusing on Internet enforcement for countries in West Africa and Asia, and has hosted a similar program for countries in the Western Hemisphere.

Also, the USPTO and WIPO cosponsor the Intellectual Property Border Enforcement Program, a three-week training program held annually.  The U.S. segment of the course provides participants with training on TRIPs border enforcement standards and implementation options.  The emphasis is on practical issues affecting development of an effective intellectual property border enforcement system that is compliant with TRIPs.

The Copyright Office promotes improved copyright protection for U.S. creative works abroad. The International Copyright Institute (ICI), created within the Copyright Office by Congress in 1988, provides training for high-level officials from developing and newly industrialized countries and encourages development of effective intellectual property laws and enforcement overseas.


	The USPTO plans to continue presenting educational enforcement programs to many different audiences worldwide. Also, the USPTO continues to participate in IP Enforcement training programs sponsored by other U.S. agencies, international organizations, and private groups.

	Public Education and Awareness of IP, enhanced IP user skills


	In March of last year, the USPTO opened a new office aimed at meeting the special needs of independent inventors. OIIP establishes new mechanisms to better disseminate information about the patent and trademark processes and fosters regular communication between the USPTO and independent inventors. OIIP has a web site that offers educational and outreach programs for independent inventors, covering all aspects of the patent and trademark process, including how to file an application and what’s patentable. OIIP regularly hold conferences consisting of  various workshops for inventors and entrepreneurs, describing the initiatives the USPTO is currently undertaking to establish new lines of communication, education and support systems for inventors/entrepreneurs.  The link for the web site is http://www.uspto.gov/web/offices/com/iip/index.html.

The U.S. Patent and Trademark Office (PTO) recently unveiled PTO TODAY, an online magazine targeted at PTO's external customers. The PTO TODAY online magazine is published monthly and will offer readers practical information, such as tips to make filing patent and trademark applications easier and a monthly column focusing on the Commissioner's priorities for the agency. In addition, the magazine will feature stories that will keep PTO's customers up-to-date on legislative and policy changes, new programs, and current events. The PTO TODAY is available on PTO's web site at

http://www.uspto.gov/web/offices/ac/ahrpa/opa/ptotoday/.


	Since 1985, the USPTO has sponsored the Visiting Scholars Program and has hosted intellectual property officials from many countries for two weeks of seminars every year. The program is now being held twice a year.  Scholars receive classroom and hands on study of the United States' intellectual property system. The program, which began in 1985, is the most thorough introduction to the U.S. intellectual property system offered annually. While the program includes substantial review of copyright and related topics, the emphasis is on patents and trademarks. Visiting officials tour the patent and trademark examination operations, visit the Court of Appeals for the Federal Circuit, U.S. Senate and the U.S. Copyright Office. The goals of the program are threefold: to foster a better understanding of international intellectual property obligations and norms; using the U.S. system as an example, to expose participants to at least one method of providing TRIPs-level protection for a variety of intellectual-property disciplines; and to promote discussion of intellectual-property issues in a friendly and supportive environment.

Since the early 1980s, the USPTO has been working in concert with other Federal agencies, corporations, and associations to bring into national focus a number of grassroots school programs promoting thinking skills instruction. As a result of that effort, Project XL was initiated in 1985 as a national partnership designed to encourage proliferation of such programs and to develop new programs and materials which will promote critical and creative thinking and problem-solving skills for all children in our Nation's schools. 

The USPTO has been sponsoring the Kids and Chemistry program since 1994.  Kids and Chemistry is an outreach program developed by the  American Chemical Society to give scientists the resources and training necessary to share hands-on experiments with school age children.

The USPTO provides a website called the “Kids' Pages” to stimulate children's interest in innovation and intellectual property protection and its role in our national history and economy. The USPTO believes that children can learn and have a little fun too. The three target audiences for these web pages are children in kindergarten through 6th grade; children in 6th grade through 12th grade; and parents, teachers and coaches.  The Kids' Pages can be visited at: http://www.uspto.gov/web/offices/ac/ahrpa/opa/kids/index.html
	The USPTO will continue to provide timely information about the Office’s activities as well as provide educational programs worldwide regarding the importance of intellectual property protection and enforcement.

	APEC Cooperation on IP Issues


	The USPTO held a two-day symposium in September, 2000 on the enforcement of intellectual property rights in the Western Hemisphere. The symposium participants concentrated on enforcement issues involving the Internet, optical media piracy, and business software and business method patents, in today's digital age. Among the speakers and panelists were World Intellectual Property Organization Director General, Dr. Kamil Idris, and industry representatives, intellectual property rights holders, private practitioners, and governmental representatives from 30 countries in the Western Hemisphere, including Antigua and Barbuda, Argentina, Bahamas, Barbados, Belize, Bolivia, Brazil, Canada, Costa Rica, Dominican Republic, Ecuador, El Salvador, Grenada, Guatemala, Guyana, Haiti, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, Suriname, Trinidad and Tobago, Uruguay, United States, and Venezuela.


	The USPTO and the State Intellectual Property Office of the People’s Republic of China are conducting bilateral work regarding exchanging technical training assistance in the area of intellectual property, including seminars in China on WTO accession, related intellectual property and TRIPs.

In July, 1999, the United States and Vietnam concluded a comprehensive bilateral trade agreement in principle which would, among other things, ensure protection and enforcement of all forms of intellectual property rights. The Agreement addresses import quotas, import bans, and high tariffs as well restrictions on financial services, telecommunications, distribution, and other matters relevant to access to the Vietnamese markets of U.S. goods, services, agriculture, and intellectual property rights. Vietnam also agreed to a series of measures to ensure transparency in rules and regulations effecting trade. The U.S. and Vietnam will work toward completion of a formal Bilateral Commercial Agreement and a mutual grant of Normal Trade Relations. The U.S. Congress would have to approve the agreement by Joint Resolution, after which the President would then be able to make effective Normal Trade Relations with Vietnam. 

In addition to the border programs, enforcement programs, and Visiting Scholars programs that USPTO holds every year and which are attended by many members of APEC countries, the USPTO has also met separately with APEC member country representatives to review intellectual property issues, review laws for TRIPs compliance and WTO Accession, and to exchange ideas.


	The U.S. and Singapore, recently announced the launch of negotiations for a U.S.-Singapore Free Trade Agreement (FTA).  The agreement will eliminate tariffs on all goods over time; cover substantially all services sectors, help to develop electronic commerce, protect intellectual property rights, and include safeguards and dispute settlement mechanisms.  It will also include provisions on labor and the environment.

The USPTO will continue to consult with member countries of  APEC to assist in educating on TRIPs compliance and  intellectual property enforcement


	Improvements in Unites States’ Approach to Intellectual Property Rights since 1996
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